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Applicant 

1. 	 The Applicant is the Kosovo Privatization Agency (hereinafter: "PAK"), represented by 
the Director of the Legal Department of PAK. 



Challenged court decision 

2. 	 The challenged court decision is the decision of the Special Chamber of the Supreme 
Court of Kosovo (hereinafter: the "Special Chamber"), ASC-09-089 of 4 February 2010, 
which was served on the Applicant on 10 February 2010. 

Subject matter 

3. 	 The subject matter of the Referral is the assessment by the Constitutional Court of the 
Republic of Kosovo (hereinafter: the "Court") of the constitutionality of the decision of 
the Appellate Panel of the Special Chamber of the Supreme Court of the Republic of 
Kosovo (hereinafter: "Appellate Panel"), by which it rejected the Applicant's request to 
amend the decision of the Trial Panel of the Special Chamber that a republication of the 
new list of employees eligible to share in the privatization proceeds was unnecessary. 

4. 	 The Applicant complains that: 

• 	 PAK is entitled to petition this referral pursuant to Article 113.7 of the 
Constitution; 

• Decisions and Judgments by the Appellate Panel of the Special Chamber are 
subject to constitutional review by the Constitutional Court; 

• The Appellate Panel violated the PAK's right to a trial by an independent court, 
when it requested a clarification FROM THE Special Representative of the 
Secretary General of UNMIK (hereinafter: the "SRSG"); 

• The Appellate Panel violated the PAK's right to an impartial trial requesting a 
clarification from the SRSG, being fully aware that UNMIK had a clear and 
considerable interest in the respective matter; 

• The Appellate Panel violated the PAK's right to a fair trial based on the principle 
of equality before the law and equal access to the court by not providing PAK the 
opportunity to reply to this clarification; 

• The Appellate Panel violated the PAK's right to the settlement of the case based 
on the Constitution and the law, when it rejected to recognize the Law on PAK as 
a law; 

• The Appellate Panel does not have the competence to render a decision that, in 
fact, invalidates the status of law of the Law on PAK; 

• The Appellate Panel violated the Constitution, the Comprehensive Proposal for 
the Kosovo Status Settlement, and the Regulation on the Special Chamber, when 
it rendered the decision signed by four EULEXjudges; 

• 	 The UNMIK letters to Kosovo courts constitute an unacceptable attempt by 
UNMIK to interfere with the judiciary's business; 

• EULEX judges, who signed and rendered the Decision of the Appellate Panel, 
should not participate in the review of that Decision, if such review is ordered by 
the Constitutional Court; 

• Section 2 of UNMIK Regulation No. 1999/24 is inconsistent with Article 145 of 
the Constitution. 

5. 	 The Applicant claims, in particular, that the decision of the Appellate Panel violated: 
Articles 3.2 [Equality before the Law]; 31.1 and 2 [Right to Fair and Impartial Trial]; 54 
[Judicial protection of Rights]; 102.2 to 4 [General principles of the Judicial System]; 
112.2 [General Principals]; 116.3 [Legal Effect of Decisions]; 143 [Comprehensive 
Proposal for the Kosovo Status Settlement]; 145.2 [Continuity of International 
Agreements and Applicable Legislation] of the Constitution and as well as Article 13 
[Right to an Effective Remedy] of the European Convention on Human Rights and 
Fundamental Freedoms (hereinafter: the "ECHR"). 
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6. 	 The Applicant asks the Court to consider whether the decision of the Appellate Panel 
complies with these provisions of the Constitution. 

Legal basis 

7. 	 Article 113.7 of the Constitution, Article 22 of Law No. 03/L-121 on the Constitutional 
Court of the Republic of Kosovo of 16 December 2008 (hereinafter: the "Law") and Rule 
56 (1) of the Rules of Procedure of the Constitutional Court of the Republic of Kosovo 
(hereinafter: the "Rules of Procedure"). 

Proceedings before the Court 

8. 	 On 23 April 2010, the Applicant submitted the Referral to the Court. 

9. 	 On 3 June 2010, the Referral was communicated to the Special Chamber, which 
submitted its comments to the Court on 8 July 2010. The Special Chamber stated that 
"the grounds for the decisions taken are exclusively laid out in their legal reasoning". 

10. On 28 June 2010, the President, by Order No.GJR. 25/10, appointed Judge Gjyljeta 
Mushkolaj as Judge Rapporteur. On the same date, the President, by Order No.KSH. 
25/10, appointed the Review Panel composed of Judges Altay Suroy (Presiding), Almiro 
Rodrigues and Kadri Kryeziu. 

11. 	 On 2 February 2011, the Court submitted a request to the Applicant for clarification and 
additional documents, which replied on 8 February 2011. 

12. On 	 18 February 2011, the Court submitted a request to the Applicant for further 
clarification, which so far has not submitted any comments. 

13. 	On 3 March 2011, the Court communicated the Referral to the Special Representative of 
the Secretary General, which did not submit any comments. 

14. On 30 March 2011, the Court deliberated and voted on the case. 

Summary of the facts 

15. 	 On 21 May 2008, the Assembly of the Republic of Kosovo (hereinafter: the "Assembly") 
passed Law No. 03/L-067 on the Privatization Agency of Kosovo (hereinafter: the "Law 
on PAK"). Article 1 of the Law on PAK states that "[t]he Agency is established as an 
independent public body .... " and " .... is established as the successor of the Kosovo Trust 
Agency (hereinafter: the "KTA") regulated by UNMIK Regulation 2002/12 'On the 
establishment of the Kosovo Trust Agency,' (hereinafter: "UNMIK Regulation 2002/12"), 
as amended, and all assets and liabilities of the latter shall be assets and liabilities of the 
Agency." Furthermore, Article 31 of the Law on PAK stipulates, in its paragraph 1, that 
the Law on PAK "shall supersede any provisions in the Applicable Law which are 
inconsistent herewith.", while its paragraph 2 states that "UNMIK Regulation 2002/12, 
as amended, will cease to have legal effect after the Law on PAK enters into force". 

16. On 22 June 2009, the Director of UNMIK's Office of Legal Affairs (hereinafter: OLA) 
sent a letter to the President of the Municipal Court of Istog, stating that, having in mind 
the fact that UNMIK would be responsible for the administration and supervision of 
Socially-Owned Enterprises (hereinafter: "SOE") and their property by the Kosovo Trust 
Agency, OLA needed copies of all orders and decisions rendered since June 2008 by the 
relevant Kosovo courts dealing with SOE's and their assets. 
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17. On 16 October 2009, the Trial Panel of the Special Chamber issued a decision in case no. 
SCEL-09-0003, declaring the list of employees eligible to share in the privatization 
proceeds null and void. The Trial Panel further stayed the proceedings in this case and 
instructed the Appellant/Respondent [PAK] to publish a new list according to the law. 

18. On 26 October 2009, the Presiding Judge of the Appellate Panel of the Special Chamber 
requested the SRSG to provide clarification of Section 5.2 (determines the category of 
persons and bodies that may be brought before the Special Chamber) of UNMIK 
Regulation 2008/4, amending UNMIK Regulation No. 2002/13 on the Establishment of 
a Special Chamber of the Supreme Court of Kosovo on Kosovo Trust Agency Related 
Matters, as amended, (hereinafter: "UNMIK Regulation 2008/4"), in view of a Law 
approved by the Assembly on the Establishment of PAK, the applicable law in Kosovo 
and the jurisdiction of the Special Chamber. 

19. The clarification requested by the Special Chamber from the SRSG concerns the question 
whether PAK can be treated as an "Agency", pursuant to the provisions of UNMIK 
Regulation 2008/4. 

20. On 12 November 2009, the SRSG forwarded a Clarification of Section 5.2 of Regulation 
2008/4 to the Special Chamber, which stated that "UNMIK Regulation 2002/12, which 
established the KTA, remained in force and was applicable in Kosovo based on United 
Nations Security Council (hereinafter: the "UNSC resolution 1244") UNSC resolution 
1244 (1999), as it can only be repealed or amended by UNMIK through another 
Regulation, which has not happened. 

21. In the SRSG's opinion, the Law [on PAK]. .. without being promulgated by 	an UNMIK 
Regulation and purporting to have entered into force on 15 June 2008, could, therefore, 
not abolish or repeal UNMIK Regulation 2002/12, nor extinguish the legal existence of 
the KTA as an independent Agency with full juridical personality. The PAK "can at best 
be considered to act as an agent of the KTA operating without KTA/UNMIK's approval 
and authority." The SRSG further held that 'This present clarification is sufficient 
confirmation that UNMIK has not in the past, nor will during the continuation of UNSC 
Resolution 1244 implicitly approve any attempts by PAK to assume succession or 
authority from KTA" and that "any disregard for the PAK legislation would prevent the 
Special Chamber from including the PAK in its proceedings." However, according to the 
SRSG, "while PAK cannot be treated to possess juridical personality, P AK can still be 
considered as another person necessary for the full and complete adjudication of the case 
in accordance with the provision of section 5 of UNMIK Regulation No. 2008/4, as 
amended." Indeed, according to SRSG, the Special Chamber could consider the PAK as 
an unregistered general partnership of several natural persons under the applicable law, 
acting with a common interest. The SRSG concluded, that "it is obvious that a number of 
natural persons conduct the affairs of PAK, thereby cooperating in the conduct PAK's 
activities" and that "In the absences of a proper legal basis established in accordance with 
UNSC resolution 1244(1999) for the establishment of the PAK, the qualification of the 
PAK". 

22. On 20 November 2009, P AK filed an appeal against the decision of the Special Chamber 
of 16 October 2009, by which it had declared the list of employees, submitted by PAK, 
null and void. 

23. By letter of 8 January 2010, the Director of UNMIK OlA informed the President of the 
Municipal Court of Suha Reka that despite the fact that KTA had not been functional 
since July 2008, the KTA continued to exist as a legal person and that UNMIK was the 
representative of the KTA for KTA related matters before the Special Chamber, including 
those cases that were referred from the Special Chamber to the local courts, with the 
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right to appeal to the Special Chamber. The letter further stated that any correspondence 
for legal matters in which the KTA was involved should be addressed to UNMIK OLA and 
that no decision or judgment in which KTA is summoned as a party might be of final 
form, until such decision or judgment was submitted to KTA, which was represented by 
UNMIK OLA. 

24. On 4 February 2010, the Appellate Panel of the Special Chamber (composed of three 
international EULEX judges) rejected the appeal of PAK of 20 November 2009, as 
ungrounded. With regard to the legal status of PAK and the applicability of the Law on 
PAK, the Panel stated that "As the KTA as the Agency which, in conformity with the 
applicable law In Kosovo, should be the one dealing with the Privatization of SOE's and 
the distribution of the 20 % to the eligible workers does not act in this field of its 
responsibilities anymore, and as the Appellant has taken over those responsibilities on 
the basis of the (not directly applicable) Law on PAK, the Special Chamber accepts the 
activities of PAK as an obvious matter of fact to enable the workers involved in the 
privatization process to have effective access to court in the meaning of Article 6 of the 
ECHR". The Panel continued that "This does not and cannot mean that the Special 
Chamber accepts the PAK-Law as applicable law in Kosovo, but to ensure a secure and 
rightful privatization process this PAK "Law" has to be treated as valid and binding 
internal rules of organization within the privatization process. The Panel concluded that 
"The PAK, factually acting as successor of the KTA on the field of privatization, thus has 
to at least in this context-follow the rules laid down in the PAK-Law." 

Applicant's allegations 

25. The Applicant alleges that the Appellate Panel of the Special Chamber has violated the 
entitlement of PAK to a fair and impartial trial by an independent court, when, by letter 
of 26 October 2009, its President, acting as President of the Appellate Panel of the 
Special Chamber, asked the SRSG to provide "a clarification on Section 5.2 of UNMIK 
Regulation 2008/4 of 5 February 2008, amending UNMIK Regulation No. 2002/13 on a 
Special Chamber of the Supreme Court of Kosovo on Kosovo Trust Agency Related 
Matters, as amended, in view of a Law adopted by the Assembly of Kosovo on the 
Establishment of the Privatization Agency of Kosovo, the applicable law in Kosovo, and 
the jurisdiction of the Special Chamber of the Supreme Court of Kosovo on Kosovo Trust 
Agency Related Matters". 

26. In 	 this respect, the Applicant refers, in particular, to the case law of the ECtHR, 
determining that an independent court is a court which at minimum is independent from 
the executive and the parties. In Campbell and Fell v United Kingdom (dated 28 June 
1984, Series A no. 84, § 78), ECtHR determined some factors that must be taken into 
account in order to assess the independence of any given COUlt: 

"In determining whether a body can be considered to be "independent" - notably of the 
executive and of the parties to the case (see, inter alia, the Le Compte, Van Leuven and 
De Meyere judgment of 23 June 1981, Series A no. 43, p. 24, para. 55), the Court has 
had regard to the manner of appointment of its members and the duration of their term 
of office (ibid., pp. 24-25, para. 57), the existence of guarantees against outside 
pressures (see the Piersackjudgment of 1 October 1982, Series A no. 53, p. 13, para. 27) 
and the question whether the body presents an appearance of independence (see the 
Delcourtjudgment of 17January 1970, Series A no. 11, p. 17, para. 31)." 

27. The Applicant further makes reference to the ECtHR judgment, Beaumartin vs France, 
dated 24 November 1994, Series A no. 296-B, in which, the Conseil d'Etat of France was 
bound by law to interpret a case before it in accordance with an international agreement 
issued by the Ministry of Foreign Affairs. ECtHR stated that this is inconsistent with the 
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judiciary's independence and that the international agreement has denied the court its 
full jurisdiction and concluded that, therefore, it was a violation of Article 6 of the 
Convention. 

28. Further reference is made by the Applicant to ECtHRjudgment, Sovtransavto Holding v. 
Ukraine, dated 	25 July 2002, in which ECtHR concluded that there was a violation of 
Article 6 of the Convention, when the President of Ukraine sent two letters to the 
respective courts, calling upon them to "protect the interests of Ukraine nationals" in a 
matter between a Russian Company and an Ukrainian Company; the respective courts 
rendered contradictory and unusual decisions. 

29. The Applicant also referred to ECtHRjudgment, Zielinski, Pradal, Gonzalez and others v. 
France, dated 28 October 1999, §§ 57-57, Reports 1999-VII, concerning legislative 
intervention in the judicial decision-making process through the adoption of legislation, 
which in fact predetermined the outcome of the lawsuit in question in order to protect 
the state's interest. ECtHR stated that "The Court reaffirms that while in principle the 
legislature is not precluded in civil matters from adopting new retrospective provisions to 
regulate rights arising under existing laws, the principle of the rule of law and the notion 
of fair trial enshrined in Article 6 preclude any interference by the legislature - other 
than on compelling grounds of general interest - with the administration of justice 
designed to influence the judicial determination of a dispute." 

30. In view of the above ECHR case-law, a request of the kind that the Special Chamber has 
made to the SRSG of UNMIK, would, in the Applicant's opinion, be entirely contrary to 
accepted norms of the contemporary judicial practice in Europe. 

31. Furthermore, the Applicant alleges that the Request of the Special Chamber for 
Clarification violated its right to an independent judicial process in an independent 
court, since the SRSG is the Head ofUNMIK and the main executive authority in Kosovo, 
based on UNSC Resolution 1244, as can be read also in the letter that was submitted by 

UNMIK to the Special Chamber. Moreover, the letter was sent to UNMIK which also can 
be considered as a party in the case before the Special Chamber, since the case concerned 
the issue, whether PAK is a competent authority to be a party before the Special Chamber 
or the Legal Department of UNMIK representing KTA. In addition to this, the Applicant 
emphasizes that, in issuing the Clarification, the SRSG has provided a clarification of a 
legal act - the Regulation on the Special Chamber - which was entirely drafted by 

UNMIK and promulgated by the SRSG. Therefore, as far as this legal act is concerned, 
UNMIK and the SRSG should be considered as legislators and the Clarification should be 
considered as an additional contended legal act, through which the SRSG "clarifies" a 
matter that derives from a previous UNMIK Regulation (in this case, the Regulation on 
the Special Chamber). 

32. The Special Chamber did not offer PAK an opportunity to reply to the letter of UNMIK, 
but instead reached a Decision (ASC-09-0089), dated 4 February 2010, that repeated the 
basic legal conclusions provided by the Clarification. All this clearly confirms the Special 
Chamber's subjective partiality in favour of UNMIK vis-a.-vis P AK. In this connection, the 
Applicant refers to the case Vermeulen v. Belgium, in which ECtHR decided that the fact 
that it was impossible for the petitioner to reply to the Procureur General before the 
hearing's conclusion constituted a violation of the petitioner's rights. "That right means 
in principle the opportunity for the parties to a criminal or civil trial to have knowledge of 
and comment on all evidence adduced or observations filed, even by an independent 
member of the national legal service, with a view to influencing the court's decision." 
Consequently, ECtHR held that this fact itself constituted a violation of Article 6(1) of the 
Convention. 
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33. The Applicant further alleges, that, based on Articles 102.3, 112.1 and 116.3 of the 
Constitution, the Appellate Panel of the Special Chamber is not the competent body to 
take a decision that invalidates the Law on PAK. Furthermore, according to Chapter VIII 
[Constitutional Court] of the Constitution, the Court is the only judicial body that can 
declare a law in the Republic of Kosovo invalid. The decision of the Appellate Panel 
explicitly rejects the acceptance of the Law on PAK as a law, by referring to the Law on 
PAK as "binding internal rules of organization within the privatization process." In this 
respect, the Decision attempts to invalidate the status of law of the PAK Law, which is 
completely outside the authority of the Special Chamber. 

34. In the Applicant's view, when four (4) EULEX Judges took a decision as members of the 
Appellate Panel, the Special Chamber violated Articles 143 and 145.2 of the Constitution, 
Articles 3.2 and 3.3 of Annex VII [Property and Archives] of the Comprehensive Proposal 
for the Kosovo Status Settlement (hereinafter: "the Comprehensive Proposal"), and 
Section 3.3 of the Rules of Procedures of the Special Chamber. Article 3.3 of Annex VII of 
the Comprehensive Proposal (which is effective on the basis of Article 143 of the 
Constitution) explicitly prescribes that the Appellate Panel of the Special Chamber shall 
have three international judges. No provision of the Comprehensive Proposal provides 
the authority to appoint four international judges to the Appellate Panel. 

35. In addition, the Applicant alleges that Section 3.3 of the Regulation on the Special 
Chamber provides that the Appellate Panel shall be composed of the President of the 
Special Chamber, two international judges and two judges who are habitual residents of 
Kosovo. No provision of the Regulation on the Special Chamber provides the authority to 
assign four international judges in the Appellate Panel. Article 143 of the Constitution 
provides that the Comprehensive Proposal shall take precedence over the Regulation of 
the Special Chamber. Therefore, if the Comprehensive Proposal in a clear and certain 
way prescribes that the Appellate Panel will have three international judges, then the 
Regulation on the Special Chamber must be interpreted in conformity with the 
Comprehensive Proposal, and cannot be interpreted as to allow the appointment of four 
international judges in the Appellate Panel. 

36. On 23 April 2010, the Applicant filed a referral to the Constitutional Court, asking the 
Court to quash the decision to the Special Chamber, thereby asking the Special Chamber 
to review its decision on a fair and impartial basis and in compliance with the 
Constitution. 

37. Furthermore, the Applicant requests that, should the Court decide to quash the previous 
decision of the Special Chamber, as specified by articles 31.2, 53, 102.2, 102-4 of the 
Constitution and Article 6 of the ECHR, EULEX Judges who decided on the respective 
case should not participate in the review of that decision. 

Assessment of the admissibility of the Referral 

38. In order to be able to adjudicate the Referral of the Applicant, the Court has to assess 
beforehand whether the Applicant has met all the requirements of admissibility, which 
are foreseen by the Constitution, the Law and the Rules of Procedure. 

39. The Court needs to determine first whether the Applicant is an authorized party, 
possessing juridical personality within the meaning of Article 21.4 of the Constitution, 
stating that "Fundamental Rights and Freedoms set forth in the Constitution are also 
valid for legal persons to the extent applicable." In this respect, reference is made to 
Article 1 of the Law on PAK, providing: "The Agency shall possess full juridical 
personality." Therefore, the Applicant is an authorized party, entitled to refer this case to 
the Court under Article 113.7 of the Constitution. 
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40. Furthermore, as to the requirements that the applicant must have submitted the Referral 
within 4 months after the final court decision in the case was taken, the Court 
determines that the Appellate Panel of the Special Chamber took Decision ASC-09-089 
on 4 February 2010, whereas the Applicant received the Decision on 10 February 2010. 
The Applicant submitted the Referral to the Court on 23 April 2010. The Applicant, 
therefore, has met the necessary deadline for filing a referral to the Court, provided by 
Article 49 of the Law. 

41. The Court also determines that the Applicant did exhaust all the legal remedies. The 
Appellate Panel of the Special Chamber is considered "as a last instance court to 
adjudicate privatization related matters," according to the Special Chamber, through a 
letter sent to the Court on 8 July 2010. As a result, the Applicant exhausted all the legal 
remedies that Article 47.2 of the Law states. 

42. Furthermore, the Court determines that the Applicant has fulfilled Article 48 of the Law: 
"In his/her referral, the claimant should accurately clarify what rights and freedoms 
he/she claims to have been violated and what concrete act of public authority is subject 
to challenge." 

43. Since the Applicant is 	an authorized party, has met the necessary deadlines to file a 
referral with the Court, has exhausted all the legal remedies, and accurately clarified the 
allegedly violated rights and freedoms, including the decision subject to challenge, the 
Court determines that the Applicant has complied with all requirements of admissibility. 

Legal assessment of the Referral 

44. While the Applicant has fulfilled the procedural requirements for admissibility, the Court 
needs to examine the merits of the Applicant's complaint. 

1. As to the Applicant's legal status 

45. The Applicant alleges that the Appellate Panel of the Special Chamber has violated the 
right of PAK to a fair and impartial public hearing by an independent and impartial 
tribunal by requesting UNMIK to provide a Clarification as to the interpretation of the 
applicable law and, in particular, of Section 5.2 of UNMIK Regulation 2008/4 
(amending Regulation 2002/13 on the Establishment of a Special Chamber of the 
Supreme Court), providing an exhaustive list of parties eligible as claimants in the 
proceedings before the Special Chamber. In the Applicant's opinion, such a request is 
contrary to Articles 31.2 [Right to Fair and Impartial Trial], 53 [Interpretation of Human 
Rights Provisions], 102(2) and (4) [General Principles of the Judicial System] of the 
Constitution. 

46. The Court notes that, according to the Clarification which the SRSG provided 	on 12 
November 2009 to the President of the Appellate Panel of the Special Chamber, the 
"UNMIK's general stance vis-a.-vis the PAK is known and has been brought to the Special 
Chamber's attention in various cases before it ... Even if PAK's own legal understanding 
could be considered, accepting the Kosovo Assembly's legislation as a purported legal 
basis for the establishment of PAK, proves unsuccessful. The PAK legislation violates the 
very legal basis from which it purports to receive legitimacy: Annex Vii, Article 2.1 of the 
Ahtisaari proposal". The Clarification further mentions that "the PAK has not been 
established on the basis of applicable law in Kosovo in accordance with UNSC resolution 
1244(1999) and thus cannot be treated in law as the legal successor of the KTA. .. " and 
that "PAK cannot be accorded the status of a legal person" as well as " ... the discretion of 
the Special Chamber to call the PAK in its capacity as a non-legal person ... ". 
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47. As 	to the question whether the Appellate Panel took the UNMlK Clarification into 
account in its Decision ASC-09-089, as alleged by the Applicant, the Court notes that the 
interpretation provided by the UNMIK Clarification is clearly reflected in, or in the 
Panel's Decision, for instance, where it points out that it "accepts the activities of the 
PAK as an obvious matter of fact" and " ... Law on PAK .. , pursuant to which the PAK as 
factual entity has been established ... ". The Appellate Panel, furthermore, maintains that 
"this does not and cannot mean, that the Special Chamber accepts the PAK-Law as 
applicable law in Kosovo, but, to ensure a secure and rightful privatization process, this 
PAK-Law has to be treated as valid and binding internal rules of organization within the 
privatization process". 

48. The Court is, therefore, of the view that the Special Chamber of the Supreme Court, by 
requesting a Clarification from the UNMIK SRSG, which was not communicated to the 
Applicant in order to allow it to express its opinion about it, but was indeed used by the 
Special Chamber in the wording of Decision ASC-09-089, cannot be considered as an 
impartial tribunal, to which the Applicant was entitled, pursuant to Article 31 [Right to 
Fair and Impartial Trial] of the Constitution and Article 6 (Right to Fair Trial) ECHR 

49. It follows that the Special Chamber has acted in breach of these Articles. 

50. In 	 its Decision ASC-09-089, the Appellate Chamber, as mentioned above, also 
considered the legal status of PAK, and, ultimately, adjudicated that PAK was only a 
factual entity, despite the fact that, pursuant to Article 5 [Establishment and Legal Status 
of the Privatization Agency of Kosovo] of Law 03/L-067, PAK "is established as an 
independent public body, .... shall possess full juridical personality ... [and] is established 
as the successor of the Kosovo Trust Agency regulated by UNMIK Regulation 2002/12 
"On the establishment of the Kosovo Trust Agency", as amended". 

51. In this respect, the Court maintains that, 	one of the aspects of fair trial is that a party 
must be entitled to effectively participate in the court proceedings, meaning that, in the 
present case, the Applicant should have been a party to the proceedings "in its own 
name", as "the Privatization Agency of Kosovo ", in accordance with Law 03/L-067 and 
not, as determined by the Special Chamber in its Decision ASC-09-0089, " ... as factual 
entity .. ". 

52. The Court considers that, by not recognizing the Applicant's legal status as a party to the 
proceedings before it, as laid down in Article 5 of Law 03/L-067, the Special Chamber 
has violated the principle of fair trial as guaranteed by Article 31 of the Constitution and 
Article 6 ECHR. 

53. In these circumstances, the Court can only draw the conclusion that the Appellate Panel 
of the Special Chamber of the Supreme Court of Kosovo does not recognize and apply the 
laws lawfully adopted by the Assembly. In fact, the Special Chamber simply continues to 
ignore the existence of Kosovo as an independent State and its legislation emanating 
from its Assembly. 

54. In this connection, the Court refers to the Advisory Opinion of the International Court of 
Justice of 22 July 2010, according to which the adoption of the declaration of 
independence of 17 February 2008 did not violate general international law, Security 
Council Resolution 1244(1999) or the Constitutional Framework. In the Court's view, the 
establishment of the Republic of Kosovo as an independent and sovereign state, based on 
the declaration of independence and whose statehood was recognized, so far, by 75 
countries, is, therefore, not contrary to Security Council Resolution 1244(1999) as well as 
international law, the principles of which the Republic of Kosovo has to abide by, as laid 
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down in Article 16(3) of the Constitution, providing that "The Republic of Kosovo shall 
respect international law." 

55. Article 7 [Values] of the Constitution which entered into force on 16 June 2009 provides 
some of those principles, reading as follows: "The constitutional order of the Republic of 
Kosovo is based on the principles of freedom, peace, democracy, equality, respect for 
human rights and freedoms and the rule of law, non-discrimination, the right to 
property, social justice, pluralism, separation of powers, and a market economy." 

56. As part of the Rule of Law principle, Article 102 	 [General Principles of the Judicial 
System], paragraph 3, of the Constitution stipulates that "Courts shall adjudicate based 
on the Constitution and the law", meaning that the Special Chamber of the Supreme 
Court, as part of the Kosovo judiciary, is under the constitutional obligation to apply laws 
adopted by the Kosovo Assembly. 

57. Moreover, the Comprehensive Proposal for the Kosovo Status Settlement, the provisions 
of which shall take precedence over all legal provisions in Kosovo, provides, in its Annex 
IV [Justice System], Article 1.1, clearly provides that "The Supreme Court shall ensure 
the uniform application of the law by deciding on appeals brought in accordance with the 
law". The Special Chamber, as part of the Supreme Court, is, therefore, obliged to abide 
by this provision. 

58. Finally, 	 Article 145 [Continuity of International Agreements and Applicable Law] 
stipulates, that "Legislation applicable on the date of the entry into force of the 
Constitution shall continue to apply to the extent it is in conformity with this 
Constitution until repealed, superseded or amended in accordance with this 
Constitution". As the final interpreter of the Constitution, the Court holds that the 
legislation applicable on the date of the entry into force of this Constitution includes 
UNMIK Regulations and Administrative Decisions issued by the SRSG before 15 June 
2008. In accordance with Article 145, such Regulations and Administrative Instructions 
as well as other legislation will only continue to apply to the extent they are in conformity 
with the Constitution until repealed, superseded or amended in accordance with the 
Constitution. 

59. It follows that UNMIK Regulation 2002/12, as amended, which was repealed by Article 
31 [Applicable Law] of Law No. 03/L-067 on the Privatization Agency of Kosovo of 21 
May 2008, reading: "UNMIK Regulation 2002/12, as amended, will cease to have legal 
effect on the date the present law enters into force" is no longer applicable. Therefore, 
relevant UNMIK Regulations and Administrative Instructions only continue to be 
applicable as long as they are in conformity with Law No, 03/L-067. 

60. In these circumstances, the Court holds, that the Special Chamber of the Supreme Court, 
in its Decision ASC-09-089, clearly did not " ensure the uniform application of the law", 
as envisaged by the Comprehensive Proposal, nor did it act in conformity with its duties 
under the above Article 102 of the Constitution, since it did not apply Law 03/L-067. 
Instead, it considered Law NO.03/L-067 not as a Law, duly adopted by the Assembly of 
Kosovo, but as valid and binding internal rules of organization for PAK, which it 
characterized as a factual entity, instead of an independent public body possessing full 
legal standing, as laid down in Law No. 03/L-067. 

61. The finding that the Special Chamber does not ensure the uniform application of the law 
is, furthermore, illustrated by the fact that the very basis of the legal status of the EULEX 
Judges on the Special Chamber is regulated by Law No. 03/L-053 on the Jurisdiction, 
Case Selection and Case allocation of EULEX Judges and Prosecutors in Kosovo, duly 
adopted by the Assembly of Kosovo on 13 March 2008 and, as the Court notes, 
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effectively applied by EULEX KOSOVO as an Assembly law. This Law, in its Article 1 
[Objective], regulates the integration and jurisdiction of the EULEX judges and 
prosecutors in the judicial and prosecutorial system of the Republic of Kosovo. The Court 
considers it, therefore, inconceivable that EULEX judges - integrated in the Special 
Chamber of the Supreme Court of Kosovo in accordance with Law 03/L-053 - refuse to 
apply laws duly adopted by the Assembly of the Republic of Kosovo. 

62. It follows that, by not applying Law 03/L-067 on P AK, duly adopted by the Assembly of 
Kosovo, the Special Chamber has acted in breach of Article 102 of the Constitution. 

2. As to the Applicant's complaint regarding the composition of the Appellate 
Panel 

63. Furthermore, the Applicant complained that Articles 31.2 and 54 of the Constitution as 
well as the Comprehensive Proposal, and the Rules of Procedures of the Special Chamber 
were violated, since the Appellate Chamber, which dealt with the case in question, was 
composed of four (4) EULEXjudges. 

64. It appears from the Decision of the Appellate Panel, that three (3) and 	not four (4) 
EULEX Judges participated in the proceedings before the Appellate Panel. However, the 
Applicant has apparently taken the EULEX Registrar for a EULEX Judge. 

65. Furthermore, it needs to be determined, whether, as the Applicant also complained, the 
absence of two (2) Kosovar Judges in the Appellate Panel, as specified in Article 3.31 of 
Section VII of the Comprehensive Proposal, constitutes a violation of Articles 31.2 and 54 
of the Constitution. 

66. In 	 this respect, the Court notes that the participation of the Kosovar judges in the 
Appellate Panel decisions is apparently not a necessary condition for the functioning of 
the Panel. 

67. According to Section 14 of Administrative Direction No. 2008/6, inter alia, providing 
rules on the composition of the Appellate Panel of the Special Chamber of the Supreme 
Court, a quorum of three judges is required to decide on a case brought before it. 
However, the Directive is silent on the question whether the quorum of judges should 
contain a particular number of EULEX and Kosovar judges. It follows, that the presence 
of three (3) EULEX judges in the Appellate Panel did not violate any Article of the 
Constitution or the Comprehensive Proposal. 

68. Therefore, as to the Applicant's complaint about the absence of the Kosovar Judges from 
the Appellate Panel, when it took Decision ASC-09-089, the Court does not find a 
violation of Articles 31.2 and 54 of the Constitution, as invoked by the Applicant. 

"There shall be an appeals panel within the Special Chamber for reviewing Special Chamber 
decisions. The Appeals Panel shall be composed of three (3) additional international judges and two 
Kosovar judges." 
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FOR THESE REASONS 

The Constitutional Court, pursuant to Article 20 of the Law on the Constitutional Court, and 
Rule 56 (1) of the Rules of Procedure, decides unanimously, at its session held on 30 March 
2011, to 

I. DECLARE the Referral admissible; 

II. DECLARE invalid the Judgment ASC-09-089 of the Special Chamber of the Supreme 
Court of 4 February 2010, which violates Article 31 and 102 of the Constitution and 
Article 6(1) ECHR; 

III. REMAND the Judgment ASC-09-089 of the Special Chamber of the Supreme Court 
of 4 February 2010 to the Special Chamber of the Supreme Court for reconsideration 
in conformity with the Judgment of the Court, pursuant to Rule 74 (1) of the Rules of 
Procedure. 

IV. Pursuant to Rule 63 (5) of the Rules of Procedure, the Special Chamber of the 
Supreme Court shall submit information to the Constitutional Court about the 
measures taken to enforce this Judgment of the Constitutional Court. 

This Decision shall be notified to the Parties and shall be published in the Official Gazette, in 
accordance with Article 20 (4) of the Law on the Constitutional Court. 

This Decision is effective immediately. 

President of the Constitutional Court 
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