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CONCURRING OPINION OF JUDGE ROBERT CAROIAN 

I agree with the effect of the Judgment of the majority of the Court that this 
law is in compliance with the Constitution. 

But I disagree with the reasoning of the majority that concludes that the 
Constitutional Court only has the authority to decide whether the procedures 
followed by the Assembly in adopting this law complied with the Constitution but 
does not have the authority to review whether the substantive provisions of this law 
comply with the Constitution. 
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Article 65(4) of the Constitution merely authorizes the Assembly to 
ratify international treaties. It does not prohibit the Constitutional Court from 
reviewing whether those treaties comply with the Constitution. Indeed, 
Article 113.5 of the Constitution clearly authorizes the Constitutional Court to 
review the substantive provisions of a treaty whether they be adopted by 
enactment of a law or decision of the Assembly of the Republic of Kosovo. It 
specifically provides: 

Ten (10) or more deputies of the Assembly ofKosovo, within eight (8) 
days from the date of adoption, have the right to contest the 
constitutionality of any law or decision adopted by the Assembly as 
regards its substance and the procedure followed. 

(Emphasis added.) 

This Agreement is a law adopted by a decision of the Assembly of the Republic 
of Kosovo. The Constitution specifically provides that even a treaty can have the 
effect of being an adopted law: 

Article 19 [Applicability ofInternational Law] 

1. International agreements ratified by the Republic ofKosovo become 
part of the internal legal system after their publication in the Official 
Gazette of the Republic ofKosovo. They are directly applied except for 
cases when they are not self-applicable and the application requires 
the promulgation ofa law. 

Indeed, Chapter II of the Constitution requires the Court to make a 
substantive Constitutional review of a treaty that may be adopted. 

Article 21 [General Principles] 

1. Human rights and fundamental freedoms are indivisible, 
inalienable and inviolable and are the basis of the legal order of the 
Republic ofKosovo. 
2. The Republic of Kosovo protects and guarantees human rights and 
fundamentalfreedoms as provided by this Constitution. 
3. Eve1yone must respect the human rights andfundamentalfreedoms 
ofothers. 
4. Fundamental rights and freedoms set forth in the Constitution are 
also validfor legal persons to the extent applicable. 

For example, if the Assembly were to adopt a treaty that violated human rights 
of citizens or members of certain communities, then the Constitution would be 
meaningless if the Constitutional Court could not review and enforce the human 
rights that are protected by the Constitution. Therefore, the Court does have the 
authority to review the substantive provisions of this law and the decision of the 
Assembly in enacting this law. 

2 



The substantive proVIsIOns of this law and decision do not violate the 
Constitution. 

Robert Carolan 
Judge 
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