
Pristina, 1July 2014
Ref. No.:MM 670/14

Case No. KO-103/14

Applicant

The President of the Republic of Kosovo

Concerning the assessment ofthe compatibility of Article 84, paragraph 14, with
Article 95 of the Constitution of the Republic of Kosovo

THE CONSTITUTIONALCOURT OF THE REPUBLIC OF KOSOVO

composed of:

Enver Hasani, President
Ivan Cukalovic, Deputy-President
Robert Carolan, Judge
Altay Suroy, Judge
Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Arta Rama-Hajrizi, Judge.

DISSENTING OPINION of JUDGE ROBERT CAROlAN

Her Excellency, the President of the Republic of Kosovo, has requested that
this Court clarify what her authority and responsibility is under the Constitution with
respect to the appointment of the Prime Minister of the Republic of Kosovo. She also
asks this Court to clarify whether there is a conflict between Article 84(14) and 9&.
paragraph 1of the Constitution with respect to her authority and responsibility in the
appointment of the Prime Minister.

I respectfully disagree with and dissent from the opinion of the majority of this
Court for the following reasons.

As head of the state representing the unity of the people, the President of the
Republic is non-political. Article 83 of the Constitution provides:

The President is the head of state and represents the unity of the people
of the Republic of Kosovo.



In that role the President is required to propose to the Assembly a candidate for the
Assembly to approve as Prime Minister. This candidate has to be approved by a
majority of the deputies in the Assembly before he or she can then be appointed by
the President. If the candidate appointed does not have the approval of the majority
of the deputies in the Assembly, it is quite likely that he or she would not be able to
form a Government requiring the approval of a majority of the deputies in the
Assembly.

Before making this proposal the President must first consult with either the
political party or the coalition that has won the majority in the Assembly, not the
national elections, necessary to establish the Government. See Article 95.1 of the
Constitution. The Government is then established once it receives the majority vote
of all deputies of the Assembly. See Article 95.3 of the Constitution.
If the candidate then proposed by the President is then approved by a majority vote of
the deputies in the Assembly, the President is then required to appoint that successful
candidate as Prime Minister. See Article 84(14) of the Constitution. If the candidate
proposed by the President is not approved by a majority of the deputies in the
Assembly, then the President must propose another candidate under the same
procedure. If that procedure does not result in a candidate receiving the majority vote
ofthe deputies of the Assembly, the President must then announce another round of
national parliamentary elections. See Article 95-4 of the Constitution.

The President is authorized and required by Article 95, paragraph 1of the
Constitution to:

After elections, the President of the Republic of Kosovo proposes to the
Assembly a candidate for Prime Minister, in consultation with the
political party or coalition that has won the majority in the Assembly
necessary to establish the Govel7lment. (emphasis added.)

If the candidate proposed by the President receives the approval by majority vote of
the deputies in the Assembly, then the President of the Republic is authorized and
required by Article 84(14) of the Constitution to:

Appoint(s) the candidatefor Prime Minister for the establishment of
the Government after proposal by the political party or coalition
holding the majority in the Assembly; (emphasis added.)

If the proposed candidate is then not elected by a majority of the members of the
Assembly, Article 95, paragraph 4 provides that the President shall:

" appoint(s) another candidate with the same procedure within
ten (10) days."

Therefore, Articles 84(14) and 95, paragraph 1of the Constitution are compatible and
consistent. Both Articles 84 and 95 direct and authorize the President in proposing
and appointing a candidate for prime minister to consult the political party or
coalition that holds the majority in the Assembly necessary to establish the
Government. It is quite likely that the drafters of the Constitution intended that the
term "political party or coalition holding the majority in the Assembly" in Article
84(14) means the same as "political party or coalition that has won the majority in the
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Assembly necessary to establish the Government" in Article 95.1. Indeed, before the
President can act to appoint the prime minister pursuant to Article 84(14) that
candidate has to have obtained the approval of the party or coalition in the Assembly
holding the majority in the Assembly, not the political party or coalition that won the
elections.

For purposes of interpreting Articles 95, paragraph 1and 84(14) of the
Constitution the Court is also asked whether a "political party" or "coalition" must
exist before the parliamentary elections occur. Although the election laws of Kosovo
may place some restrictions on who or what can be a "political party" or "coalition"
for purposes of participating in an election, the Constitution has no similar restriction
on whether either entity must exist before the elections. For example, the Law on
Elections in Kosovo, No. 03/L-073, defines a "coalition" and "political parties." That
law relates to the conduct of elections and who may participate, not the procedure for
appointing a prime minister of the Assembly.

It is important to remember that the Constitution of the Republic of Kosovo
was ratified on 9 April 2008 and became effective on 15June 2008. The Law on
Elections in Kosovo, No. 03/L-073, relating to political parties and coalitions who
wish to participate and contest elections in Kosovo was adopted on 5 June 2008, 57
days after the Constitution was ratified. Both the Constitution and the Law on
Elections use the term "coalitions." There is no authority to conclude that the term
"coalition" has the same meaning in the Constitution as in the Law, which was
adopted after the Constitution was adopted. Therefore, it would be a mistake to
assume that the drafters of the Constitution, in using the term "coalition" in the
Constitution, intended that it be interpreted in the same manner that it may be
interpreted in the Law on Elections. For example, the Law on Elections requires that
a "coalition" must be officially registered a specified number of days before an
election to be allowed to participate in and contest an election. The Constitution does
not have a similar restriction or interpretation of what constitutes a "coalition."
Merriam Webster Dictionary, on the other hand, defines the common use of the
term "coalition" as:

"a group of people, groups, or countries who have joined togetherfor a
common purpose."

It is reasonable to conclude that the drafters of the Constitution intended this
definition, not the more restrictive one contained in the Law on Elections, which they
could not have been aware of when they adopted the Constitution.

It is quite likely that the drafters of the Constitution considered the
Constitutional Framework for the Provisional Government of Kosovo, UNMIK
Regulation 2001/9, when they drafted Articles 95 and 84(14) of the Constitution. It
had been in existence for the previous eight years and was the governing framework
for the Provisional Institutions of Self Government of Kosovo. With respect to the
appointment ofthe prime minister, Article 9.3.8 of the Constitutional Framework is
instructive with respect to the intent of the drafters of the current Constitution. It
specifically provides:

Election of the Prime Minister and Ministers

9.3.8 Following Assembly elections, or if the Prime Minster resigns or
his office becomes vacantfor another reason, the President o{Kosovo
shall, following consultations with the parties, coalitions or groups
represented in the Assembly, propose to the Assembly a candidate {or
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Prime Minister. The proposed candidate shall present a list of
proposed Ministers to the Assembly. The Prime Minister shall be
elected together with the Ministers by a majority of the members of the
Assembly. (Emphasis added.)

Like the current Constitution, the Constitutional Framework authorized the
President of Kosovo to consult with not just a single political party in the Assembly,
but rather with multiple parties, coalitions and groups in the Assembly with the same
objective of having the President propose the candidate for prime minister that was
most likely to be elected by a majority of the members of the Assembly. Like the
current Constitution, the Constitutional Framework did not require that "coalitions
or groups" be registered or in formal existence before the elections for the Assembly
in order to be consulted by the President of Kosovo in his or her decision on
proposing a candidate for prime minister.

Indeed, the previous practice in Kosovo of appointing a prime minister has
allowed a post parliamentary election "coalition", formal or informal, to apparently
be formed to allow for the successful appointment of a prime minister by a majority
in the Assembly. In the four previous parliamentary elections in Kosovo no political
party won an absolute majority of the seats in the Assembly. In each case, either a
formal or informal coalition was formed after the elections so as to then allow the
candidate proposed for prime minister to then win the approval of the majority in the
Assembly necessary to establish a Government.

The Constitution expects the Assembly, by majority vote of the members of the
Assembly, to elect a prime minister. If the Assembly is unable to achieve that
Constitutional objective after two rounds of voting, there must be parliamentary
elections. It is reasonable to conclude that subsequent parliamentary elections,
which mayor may not result in a new Assembly that will be able to elect a prime
minister, was not preferred by the drafters of the Constitution. Therefore, it is quite
clear that the drafters of the Constitution intended to give the President broad
authority in nominating a candidate, who would have the best chance of obtaining the
approval of the majority in the Assembly necessary to establish a government, to
maximize the chance of a successful election of this candidate in the Assembly.

The Constitution requires that the prime minister must be approved by a
majority in the Assembly before he or she can be appointed. The Constitution
authorizes and requires the President to consult with either the major political party
or coalition in the Assembly necessary to establish the Government before proposing
to the Assembly a candidate for prime minister. This requirement should maximize
the chances that the proposed candidate will be approved so as to avoid the
dissolution of the Assembly and subsequent elections that mayor may not be equally
unsuccessful in being able to establish a Government. The drafters of the
Constitution intended that a majority of the members in the Assembly should elect
their prime minister. Any other interpretation could result in the prime minister not
having the support of the members in the Assembly resulting in almost certain failure
of the government, a result that could not have been intended by the drafters of the
Constitution.

The majority of this Court have erroneously concluded that the drafters of the
Constitution intended that the term "won the majority in the Assembly necessary to
establish the Government" as it appears in Article 95.1 of the Constitution means "the
majority who won the previous elections" even though nowhere in the Constitution is
such a term ever used or referenced. It is important to recognize that the drafters
understood that in many instances the political party or coalition formed before the
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election may not win an absolute majority of the seats in the Assembly resulting in a
plurality of parties gaining seats in the Assembly. If that happens as it has in every
parliamentary election in Kosovo to date, the majority of the Court fail to explain how
the term "necessary to form the Government" simply means the political party or
coalition who received the most votes in the previous election even though to form
the Government such a group would need the approval of more than just the
members of their political party or coalition that may have been formed before the
elections.

The majority of the Court also conclude that if the first candidate proposed by
the President fails to be approved by the majority of the members of the Assembly,
then she must use a different procedure in proposing the next candidate for prime
minister. This conclusion is clearly erroneous and ignores the explicit language of
Article 95-4 of the Constitution. That Article expressly provides:

If the proposed composition of the Government does not receive the
necessary majority of votes, the President of the Republic of Kosovo
appoints another candidate with the same procedure within ten (10)
days. (emphasis added.)

Once again, the President can consult with whoever she believes is the political party
or coalition holding the majority in the Assembly necessary to form the Government.
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