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Applicant
1.

The Referral was lodged by the President of the Republic of Kosovo, Her
Excellency Atifete J ahj aga (hereinafter: th e "Applicant").

•

..
Subject Matter
2.

The Referral contains a request for the assessment of the compatibility of
Article 84 (14) [Competencies of the President] with Article 95 [Election of the
Government] of the Constitution of the Republic of Kosovo (hereinafter: the
"Constitution").

3.

The subject matter are the following questions that have been referred to the
Constitutional Court of the Republic of Kosovo (hereinafter: the "Court") by the
Applicant:
a.

Definition of the tel'm "won ", as used under A,·ticle 95, paragraph
the Constitution?

1,

of

I.

On what basis is the party 01' coalition that "won" the elections
determined according to this constitutional provision, who makes
this determination and on what basis?

ll.

Is the constitutional attribute of the pal'ty 01' coalition that "won"
the majority in the Assembly under Article 95, paragraph 1, of the
Constitution measured by their acts prior or after the election day?
Does the certification ofresults impacts the answel' to this question?

Ill.

Can the constitutional attribute of the party or coalition that "won"
the majority in the Assembly under Article 95, paragraph 1, of the
Constitution be changed after elections and, ijyes, how?

lV ,

What are the constitutional p,'el'Ogatives of the party 01' coalition
that "won" the maj01'ity in the Assembly under A,'ticle 95,
paragraph 1, ofthe Constitution?

b.

Define the phrase "necessary to create the Government", as used under
Article 95, paragraph 1, ofthe Constitution?

c.

Clarify the phrase "according to the same pl'Ocedure", as used in Article
95, paragraph 4, ofthe Constitution?
I.

Does this mean that the candidate should be proposed in
consultation with th e same party or coalition as the fi,'st time
(Article 95, paragraph 1, of th e Constitution) 01' can this candidate
be proposed in consultation with another pm7y or coalition?

ll.

Can the candidate proposed fOl' the second time be a pel'son that is
not a membel' of the pal'ty with which the consultations are made
according to Article 95, paragraphs 1 and 5, ofthe Constitution?

Ill.

Can the candidate proposed under Article 95, paragraph 4, of the
Constitution be a person that does not belong to any party?
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d.

Defin e the phrase "majority in the Assembly" as used under A rticle 84,
paragraph 14, of the Constitution?
I.

11.

Does this phrase m ean the party 0 1' coalition that has 51% of the
majority of the Assembly or the party or coalition that has the most
members of the Assembly?

If the answer to the p recedin g question is that the party or coalition
with the most membel's of the Assembly constitutes a "majority in
the Assembly " under A rticle 84, paragraph 14, if there is a party
and coalition that both haue such a majority, which takes
precedence?

e.

Ill .

Does the phrase "majority in the Assembly" differ in any manner
with the phrase "maj ority of the Assembly "? [Emphasis added]?

lV.

How is the Pres ident required to confirm that a party or a coalition
holds the majol'ity in the Assembly?

Finally and most importantly, please specify the order of precedence
between Article 84, paragraph 14, and A rticle 95 of the Constitution as
they relate to the competence of the President to mandate the candidate
f or Prime Minister after elections?

Legal Basis
4.

The Referral is based on Articles 84.9 and 113, paragraphs 3.1 and 3.5, of the
Constitution and Rule 56.1 of the Rules of Procedure of the Constitutional Court
of the Republic of Kosovo (hereinafter: th e "Rules of Procedure").

Proceedings before the Constitutional Court
5.

On 19 June 2014 th e Applicant submitted the Referral to the Court.

6.

On 20 June 2014 pursuant to Rule 33 of the Rules of Procedu re, the President
of the Constitutional Court, by Decision No. GJR. K0103 / 14, appointed Judge
Snezhana Botusharova as Judge Rapporteur. On the same date, the President of
the Constitutional Court, by Decision No. KSH. K0103/14, appointed the
Review Panel composed of J udges Robert Carolan (Presiding), Ivan Cukalovic
and Arta Rama-Hajrizi.

7.

On 20 June 2014 the Court notified the Applicant of the registration of the
Referral.

8.

On the same date the Court sent a copy of the Referral to the Caretaker
Government of the Republic of Kosovo (hereinafter: the "Caretaker
Government") and the Secretary General of th e Assembly of the Republic of
Kosovo (hereinafter: the "Secretary General of the Assembly"). The latter was
requested to submit to the Court a copy of the Trauaux Preparatoires
(" preparatory works") of the Constitution in relation to Article 84 (14) and
Article 95 of the Constitution.
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9.

On the same date the Secretary General of the Assembly replied to the Court
that they do not have Tra uaux Preparatoires of the Constitution in relation to
Article 84 (14) and Article 95 of the Constitution.

10.

On 23 June 2014 the Court requested from the Central Election Commission
(hereinafter: the "CEC") the following documents and information:
a. CEC decisions certifying political parties, non-governmental
organisations, independent candidates and coalitions starting from first
parliamentary elections after th e war in Kosovo to this day;
b. Certification of election results, starti ng fro m first parliamentary elections
after the war in Kosovo to this day; and
c. Are the election results, starting from fi rst parliamentary elections after
the war in Kosovo to this day, sent to the President of the Republic of
Kosovo?

11.

On 24 June 2014 CEC replied to the Court submitting the requ ested documents
and information.

12.

On 26 June 2014 Judge Kadri Kryeziu notified in writing the Court for his
exclusion from the deliberations for th e period June-July 2014 until the Court
decides regarding certain allegations raised against him.

13.

On 3 0 June 2014 the COUlt deliberated and voted on the case.

Admissibility of the Referral
14.

In order for the Court to be able to adjudicate the Applicant's Referral, it is
necessary to examine first whether the admissibility requirements laid down in
the Constitution, as furth er specified in the Law on the Constitutional Court of
the Republic of Kosovo (herei nafter: the "Law") and the Rules of Procedure
have been fulfilled.

15.

In this respect, the Court refers to Alticle 113.1 of the Constitution which
provides: "The Constitutional Court decides only on matters referred to the
Court in a legal mannel' by authorized pm·ties."

16.

The Applicant argues:
"

[. ..] Article 84, paragraph 9, of the Constitution provides the President with
the authol'ity to ref el' questions to the Constitutional Court. The authority
pmvided to the President under the aforementioned constitutional
pmvision is bmad in its scope and is not subject to any reservation,
including but not limited to the specific cases enumerated under A rticle 113
of the Constitution. Consequently, it can be deduced that the President of
Kosovo can ref el' questions to the Constitutional Court, pmvided that such
questions fall within the jurisdiction of the Constitutional Court, i.e. they
I'elate to the intel'pretation of the Constitution 01' review of compatibility of
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laws and other acts with the Constitution, as it is stipulated under A rticle
of the Constitution.

112

Although the jurisdiction of the Constitutional Cow·t is specifically
regulated under A rticle 113, the outer limits of the Constitutional Cow·t's
competence are delineated by Article 112 ofthe Constitution, which p mvides
that "the Constitutional Cowt is the fin al authority f or the interpl·etation of
the Constitution and the compliance of laws with the Constitution."
[Emphasis added). The mandate vested with the Constitutional Court to be
the final authority f or th e interpretation of the Constitution, enshrined
undel· A ,·ticle 112 of the Constitution, carries the responsibility f or the
Constitutional Court not only to ensure compliance of laws and other acts
with the Constitution but also to guamntee consistent application of the
constitutional pmvisions and avoid of any conflicts between such
pmvisions. Due to the importance of the mandate of the Constitutional
Court to ensure the consistency of the constitutional provisions with each
other, the Constitutional Co urt is obliged to peliorm this fun ction whenever
a question of compatibility of constitutional provisions is posed to it by the
public authorities tha t are mandated to enforce specific constitutional
provisions. Indeed, th e pw·pose of Article 84, pamgmph 9, of the
Constitution is precisely to enable the President to refer questions about
compatibility and consistency of constitutional provisions during the
exercise of her constitutionally mandated competences and duties. This
argument is corrobomted by the fa ct that a similar right has been gmnted
to the Government of Kosovo under Article 93, pamgraph 10, of the
Constitution. This proves that the in tention of the aforementioned
constitutional pmvisions is to empower the institutions, whose competences
derive from and are enumemted in the Constitution, with the authority to
pose questions to the Constitutional Co urt with the aim ofensw·ing that the
exercise of their fun ctions is in full acc01·dance with the letter and the spirit
of the Constitution.
In light of the above, it is clew · that a request filed to the Constitutional
Court by the President ofKosovo on the basis of Article 84, pamgmph 9, of
the Constitution on the assessment of the compatibility of constitutional
pmvisions relating to the exercise of her mandate is admissible.
An application of this nature should be deemed admissible f or the f ollowing
reasons: (i) the President of Kosovo is mandated to pose such questions
undel· Article 84, pamgmph 9, of the Constitution; (ii) the nature of the
questions is exclusively constitutional as they relate to the constitutional
competences of the President; and (iii) the questions w·e aimed at ensuring
consistent application of the constitutionally mandated competences of th e
President. With respect to the above, it should be noted that the
Constitutional Court, in the Case No . KG 98/ 11, when reviewing the
admissibility of the application made by the Government of Kosovo undel·
A rticle 93, pamgmph 10 - which is of identical natul·e as A rticle 84,
pamgmph 9, of th e Constitution - ruled that "(i)f the questions are
constitutional questions then the Government will be an authorized party
and the (r)ef en-al will be admissible. " This proves that the Constitutional
Cow·t has recognized the importance of the active role the auth01·ized
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parties have to pose questions of constitutional nature that enable the
Constitutional Court to exercise its mandate to inteTpT'et the Constitution
with the aim of ensuring its consistency. In light of this, andfor this reason
alone, this request should be declared admissible.
Without prejudice of to the af orementioned analysis, it should be noted that
the authority of the President to file this T"equest also indirectly deT'ives fT"Om
A rticle 113, paragmph 3, point 1 and 5, of the Constitution. As it is evident,
point 1 of AT·ticle 113, pamgmph 3, of the Constitution speaks about the
conflict between the constitutional competences of the Assembly, the
President and the Government. Although the text of this constitutional
provision is limited to external conflicts in the exercise ofthe competences of
the af01'ementioned institutions, the value that is sought to be p T"Otected by
it is consistent application of the Constitution, which may also be
undermined when there is an internal conflict in the discharge of the
constitutional competencies of these institutions. Since this request relates
to the exercise of the President's competencies to mandate the candidate fo r
the Prime Min ister afteT' elections, it is clear that such a question falls well
within the value that is sought to be pT"Otected by AT·ticle 113, pamg m ph 3,
of the Constitution. Consequently,for this reason alone this request should
be declared admissible.
In addition to the above, th e application should also be declared admissible
under point 5 ofArticle 113, pamgm ph 3, of the Constitution as the question
seeks to prevent a viola tion of the Constitu tion in the p rocess governing the
f0 17Twtion of democmtically elected institutions, such as the Assembly and
the Governm ent. The aforementioned legal provision authorizes the
President to pose questions on whether a violation of the Constitution
occurred during the election of the Assembly. The value that is pT"Otected by
this constitutional pT"Ovision is constitu tional compliance in the most
important process f or any democmtic society, election of its representative
and governing institutions. Taking into account the President's role as the
guamntor of constitutional fun ctioning of institutions, enshrined under
Article 84 of the Constitution, it is the President's obligation to ensure that
such violations are not only addressed when they occur but also prevented
whenever this is possible. In this respect, the most prudent manner to
p T"Oceedforward when f acing a direct incompatibility of two constitutional
pT"Ovisions when exercising a constitutionally mandated authority is to seek
guidance in the Constitutional Court in accordance with A rticle 84,
pamgmph 9, of the Constitution. On the basis of the above, this request
should be deemed adm issible solely f or this reason.
"

17.

Consequently, the Applicant argues th at the requirements specified both in
Article 84 (9) and Articles 113.3.1 and 113.3.5 of the Constitution are satisfi ed in
the present case.

18. Article 84 (9) of th e Constitution reads as follows:

"Article 84 [Competencies ofthe President]
6

The President ofthe Republic of Kosovo.. .
(9) may refer constitutional questions to the Constitutional Court.... "
19.

Thus, pursuant to Article 84 (9) of the Constitution, the President of the
Republic of Kosovo is authorized to refer constitutional questions to the Court.

20. The Court has, therefore, to consider whether the raised questions are
"constitutional questions" in line with Article 84 (9) of the Constitution.
21.

For the proper consideration of the issue it is necessary to summarize the
factual background of the case that raised the questions put to the Court.

Summary of the facts related to the questions at issue
22.

On 7 May 2014 the Assembly of the Republic of Kosovo in its extraordinary
plenary session decided for the dissolution of the fourth legislature of the
Assembly of th e Republic of Kosovo.

23.

On 8 May 2014 th e President of the Republic of Kosovo decreed the early
election to take place on 8 June 2014.

24.

On 8 June 2014 the elections took place in the Republic of Kosovo.

25.

On 27 June 2014 CEC published the election results.

Conclusion on admissibility
26.

It is not the task of the Court to evaluate the facts of the particular case, but the

above mentioned facts appear to have raised constitutional questions under two
constitutional provisions, i.e. Article 84 (14) and Article 95 of the Constitution.
27.

Consequently, based on Article 84 (9) of the Constitution, the Court finds that
the questions submitted by the Applicant are of a constitutional natu re. They
aim at ensuring the consistent application of the President of the Republic's
mandated constitutional competences in accordance with the letter and spirit of
the Constitution.

28. Taking these considerations into account, the Court considers that there is no
ground to declare the Referral, which raises important constitutional questions,
inadmissible or to go into the additional admissibility grounds submitted by the
Applicant.

Comparative analysis
29.

Before entering into the analysis of the constitutional questions, the Court will
conduct a comparative study of relevant constitutional provisions of the
Constitutional Framework for Provisional Self-Government in Kosovo
(hereinafter: the "Constitutional Framework") and of a number of neighboring
and other countries.
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Constitutional Framework Jor Provisional Self-Government in
Kosovo
30. The Constitutional Framework, in Alticle 9.1.26 and Article 9.2-4 provides:

Chapter 9 - Provisional Institutions ofSelf-Government
Section 1: The Assembly
Responsibilities ofthe Assembly

9.1.26 The Assembly shall have the following responsibilities:
(d) Endorsing or rejecting the Prime Minister candidate together with the
list of Ministers of the Gove17lment proposed by the Prime Minister
candidate;
Section 2: The President ofKosovo

9.2.4 The President of Kosovo shall exercise the following duties in
accordance with this Constitutional Framework and the applicable law:
(b) Following consultations with the political parties "ep,"esented in the
Assembly, pl"Opose to the Assembly the Prime Minister;
Albania
31.

The Constitution of Albania, in Article 96 provides:
1. At the beginning of a legislatu" e, as well as when the position of Prime
Minister is vacant, th e President of the Republic appoints the Prime
Minister on the proposal of the party or coalition of parties that has the
majority ofseats in the Assembly.

2 . If the Prime Minister appointed is not approved by the Assembly, the
President appoints a new Prime Minister within 10 days.

3. If the newly appointed Prime Ministe,· is not approved by the Assembly,
the Assembly elects another Prime Minister within 10 days. In this case, the
President appoints the new Prime Minister.

4. If the Assembly fails to elect a new P,"ime Ministel", the P,"esident of the
Republic dissolves the Assembly.
Bulgaria
32. The Constitution of the Republic of Bulgaria, in Article 99 provides:

Following consultations with the parliamentary groups, the President
shall appoint the Prime Minister-designate nominated by the party holding

1.
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the highest number of seats
govel·nment.

In

the National Assembly to form a

Should the Prime Minister-designate fail to form a government within
seven days, the President shall entrust this task to a Prime Minister
designate nominated by the second largest parliamentary group.
2.

3. Should the new Prime Minister-designate also fail to form a government
within the period established by the preceding pamgmph, the President
shall entrust the task to a Prime Minister-designate nominated by one ofthe
minor parliamentary groups.
4. Should the consultations prove successful, the President shall ask the
National Assembly to elect the Prime Minister designate.
5. Should no agreement on the formation of a government be reached, the
President shall appoint a cQ1'etaker gove17lment, dissolve the National
Assembly and schedule new elections within the pe1"iod established by
Article 64 pam 3 . The President's act on the dissolution of the Na tional
Assembly shall also establish the date ofthe new general elections.
6. The procedure for fO/'ming a gove17lment established by the preceding
pamgmphs shallfurther apply in the cases referred to in Article 111 pam 1.
7. In the cases referred to in pams. 5 and 6, the President shall not dissolve
the National Assembly during the last three months of his term of office.
Should Parliamentfail to form a government within the established period,
the President shall appoint a ca retakel' government.
Croatia
33. The Constitution of Croatia, in Articles 98,

110, 111

and 112 provides:

AI·ticle 98
The PI'esident ofthe Republic shall:
• Call elections for the Croa tian Padiamentand convene theirfirst session;
• Call referenda, in conformity with the Constitution;
• Confide the mandate to form the Government to the person who, upon
the distribution ofthe seats in the Croatian Parliament and consultations
held, enjoys confidence ofthe majority ofits members;
• Gmnt pardons;
• Confel' decomtions and othel' awards specified by law;
• PelfO/'m othel' duties specified by the Constitution .
A rticle 110
The person to whom the PI'esident of the Republic confides the mandate to
form the Gove17lment shall propose its members.
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• Immediately upon the f017Twtion of the Gove1'11ment, but not later than
30 days from the acceptance of the mandate, the mandatary shall
present the Gove1'11ment and its program to the Croatian Parliament and
demand a vote ofconfidence to be passed.
• The Govel·nment shall assume its duty if the vote of confidence is passed
by a majority vote of all members ofthe Croatian Parliament.
• The Prime Ministel· and the members of the Gove1'11ment shall take a
solemn oath before the Croa tian Pw·liament. The text of the oath shall be
determined by law.
• Upon the decision of the Croatian Parliament to express confidence to th e
Gove1'11ment of the Republic of Croa tia, the ruling on the appointment of
the Prime Minister shall be brought by the President ofthe Republic, with
the counter signature of the President of the Croatian Parliament, and
the ruling on the appointment of the membel·s of the Govemment shall be
bl·ought by the Prime Minster with the counter signatul·e of the PI·esident
ofthe Croatian Parliament.
Article 111

If the mandatw·y fails to form the Govemment within the term of 30 days
from the day ofthe acceptance ofthe mandate, the President ofthe Republic
may decide to extend the term for not more than 30 additional days.
If the mandatary fails to fOI·m the Gove1'11ment during the extended term, or
if the proposed Gove1'11ment fails to obtain confidence of the Croa tian
Pw·liament, the President of the Republic shall confide the mandate to fOI·m
the Gove1'11ment to another person.
A rticle 112

If the Gove1'11ment is not formed in accordance with Articles 110 and 111 of
the Constitution, the President ofthe Republic shall appoint temporw·y non
party Gove1'11ment and simultaneously call early elections for the c,·oatian
Parliament.
Germany

34. The Basic Law of the Republic of Germany, in Article 63 provides:

Article 63 [Election ofthe Federal Chancellor]
1.

The Federal Chancellol· shall be elected by the Bundestag without debate
on the proposal ofthe Federal President.

2.

The person who receives the votes of a majority of the Members of the
Bundestag shall be elected. The person elected shall be appointed by the
Federal President.

10

3.

If the pel'son p l'Oposed by th e Fedel'Gl Pl'esident

is not elected, the

Bundestag may elect a Fedel'Gl Chancellol' withinfoul'teen days aftel' the
ballot by the votes ofm ol'e than one halfofits Membel's.
4. If no Fedel'Gl Chancellol' is elected within this period, a new election shall
take place w ithout delay, in which the pel'son who l'eceives the lal'gest
numbel' of votes shall be elected. If the pel'son elected l'eceives the votes of
a majol'ity of the Membel's of th e Bundestag, the Fedel'Gl Pl'esident must
appoint him within seven days aftel' the election. If the pel'son elected
does not l'eceive such a maj ority, then within seven days the Fedel'Gl
Pl'esident shall eithel' appoint him 0 1' dissolve the Bundestag.
Greece
35. The Constitution of Greece, in Article 37 provides:

Al'tic/e 37
1.

The Pl'esident of the Republic shall appoint the Pl'ime Min is tel' and on his
l'ecommendation shall appoint and dismiss the othel' membel's of the
Cabinet and the Undel'secl'etal'ies.

2.

The leadel' of the pal'ty having the absolute maj OI'Zty of seats in
Pal'liament shall be appointed Pl'ime Ministel'. If no pal'ty has the
absolute majol'ity, the Pl'esident of the Republic shall give the leade l' of
the pal'ty with a l'elative maj ol'ity an explol'Gtory mandate in Q1'del' to
ascel'tain the possibility of f Ol'ming a Government enjoying the
confidence of the Parliament.

3 . If this possibility cannot be ascel'tained, the Pl'esident of the Republic
shall give the explol'Gtol'y mandate to the leadel' of the second lal'gest
pal'ty in Pal'liament, and if this pl'oves to be unsuccessful, to the leadel' of
the thil'd lal'gest pal'ty in Parliament. Each explol'Gtol'Y mandate shall be
in f Ol'ce f ol' thl'ee days. If all explol'Gtol'Y mandates p l'ove to be
unsuccessful, the Pl'esident of th e Republic summons all pal'ty lea deI's,
and if the impossibility to f Ol'm a Cabinet enjoying the confidence of the
Pal'liament is confil'med, he shall attempt to f orm a Cabinet composed of
all pal'ties in Pal'liament f ol' the pUl'pose of holding parliamental'Y
elections. If this fails, he shall entl'ust the Pl'esident of the Sup" eme
Administrative COUl't 0 1' of the Supl'eme Civil and Criminal COUl't 0 1' of
the COUl't of Audit to fO l'm a Cabinet as widely accepted as possible to
can'y out elections and d issolves Pal'liament.
4. In cases that a manda te to f Ol'm a Ca binet 0 1' an explol'Gtol'Y manda te is
given in accol'dance with the afol'ementioned pal'Ggl'Gphs, if the pal'ty
has no leadel' 0 1' pal'ty spokesman, 0 1' if the leadel' 0 1' pal'ty spokesman
has not been elected to Pa1'liament, the Pl'esident of the Republic shall
give the mandate to a pel'son pl'Oposed by the pal'ty's parliamental'Y
gl'OUp. Th e p l'Oposal fo l' the assignment of a mandate must OCCUI' within
thl'ee days of the Speakel" s 0 1' his Deputy's communication to the
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President of the Republic about the number of sea ts possessed by each
par'ty in Parliament; the aforesaid communication must take place
before any mandate is given.
Macedonia
36. The Constitution of the Republic of Macedonia, in Articles 84 and 90 provides:

Article 84
The President ofthe Republic ofMacedonia
• nominates a mandat01' to constitute the Government of the Republic of
Macedonia;
A rticle 90
The P1'esident of the Republic ofMacedonia is obliged, within 10 days ofthe
constitution of the Assembly, to entrust the mandate for constituting the
Government to a candidate from the party or par·ties which has/ have a
maj01'ity in the Assembly.
Within 20 days from the day of being entrusted with the mandate, the
mandator submits a p1"Ogramme to the Assembly and p1"Oposes the
compos ition ofthe Government.
The Gove rnment is elected by the Assembly on the proposal of the mandator
and on the basis of the p1"Og 1'amme by a majority vote of the total number
ofRepresentatives.
Portugal
37.

The Constitution of Portugal, in Article 187 provides:

TitLe IV - Government
Chapter II. F01'mation and 1'esponsibilities
A rticle 187. Formation
1.

The President of the Republic shall appoint the Prime Ministe1' after
consuLting the parties with seats in AssembLy of the RepubLic and in the
light ofthe electoraL resuLts.

2.

The President ofthe Republic shall appoint the remaining members of the
Government upon a p roposalf1"Om the Prime Minister.

Slovenia
38. The Constitution of the Republic of Slovenia, in Article 111 provides:

Article 111. ELection ofthe President ofthe Government
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After consultation with the leaders of pa1'liamentary gmups the President
of the Republic p mposes to th e National Assembly a candidate f or President
of the Govemment.
The President of the Govemment is elected by the National Assembly by a

majol'ity vote of all deputies unless othelwise pmvided by this Constitution.
Vo ting is by secret ballot.

If such candidate does not receive the necessary majority of votes, the
President of the Republic may after renewed consultation pmpose within
f ourteen days a new candidate, or the same candidate again, and
candidates may also be pmposed by parliamentm'y groups 0 1' a minimum
of ten deputies. If within this pel'iod several candidates have been proposed,
each one is voted on separately beginning with the candidate proposed by
the President of the Republic, and if this candidate is not elected, a vote is
taken on the other candidates in the order in which they were pmposed.

If no candidate

is elected, the President of the Republic dissolves the
National Assembly and calls new elections, unless within f orty-eight hours
the National Assembly decides by a majority of votes cast by those deputies
present to hold new elections f or Pl'esident of the Govemment, whereby a
majo1"ity of votes cast by those deputies pl'esent is sufficient f or the election
of the candidate. In such new elections a vote is taken on candidates
individually in order of the number of votes received in the earlier voting
and then on the new candidates proposed prior to the new vote, whel'ein
any candidate proposed by the President ofthe Republic takes precedence.

If in such elections no candidate receives the necessary number of votes, the
President of the Republic dissolves the National Assembly and calls new
elections.
Electoral history of Kosovo
39.

On 17 November 2 001 Kosovo held its fi rst general parliamentarian elections
under the provisions of the Constitutional Framework. The party LDK CLidhja
Demokratike e Kosoves) won 46.2 % of the votes, receiving 47 seats in the
Assembly. The second largest party was PDK CPartia Demokratike e Kosoves),
who won 25.5 % and received 26 seats in the Assembly. It was followed by the
party Aleanca Kthimi who won 10.9 %, receivi ng 22 seats in the Assembly and
the party AAK CAleanca per Ardhmerin e e Kosoves), who won 7.8 % of the
votes, receiving 8 seats in th e Assembly.

40. The party LDK failed to get the sufficient support to govern alone. Followi ng
this failure the party LDK ",~thdrew fro m the request to have the Prime
Minister post and agreed to nominate as designee fo r Prime Minister Mr.
Baj ram Rexhepi from the second largest party, i.e. the PDK. Pursuant to the
Constitutional Framework, Article 9.2 -4 (b), the President of Kosovo proposed
to the Assembly for Prime Minister Mr. Baj ra m Rexhepi who was endorsed by
the Assembly, pu rsuant to Article 9.1.26 Cd).
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41.

On 23 October 2004 Kosovo held its second general parliamentarian elections
under the provisions of the Constitutional Framewo rk. Based on the
information received by CEC, the Court notes that the party LDK won 45-42 %
of the votes, receivi ng 47 seats in the Assembly, PDK won 28.85 % of the votes,
receivi ng 30 seats in the Assembly, AAK won 8.39 % of the votes, receivi ng 9
seats in the Assembly, and ORA won 6.2 % of the votes, receiving 7 seats in the
Assembly.

42. The party LDK failed to get the sufficient support to govern alone. Following
th is failure the party LDK withdrew from th e request to have the Prime
Minister post and agreed to nominate as designee fo r Prime Minister Mr.
Ramush Haradinaj fro m the th ird largest party, i.e. the AAK. Pursuant to the
Constitutional Framework, Article 9.2-4 (b), the President of Kosovo proposed
to the Assembly for Prime Minister Mr. Ram ush Haradin aj who was endorsed
by the Assembly, pu rsuant to Article 9.1.26 Cd).
43. On 17 November 2007 Kosovo held its third general parliamentarian elections
under the provisions of the Constitutional Framework. Based on the
info rmation received by CEC, the Court notes that the party PDK received 37
seats in th e Assembly while LDK received 25 seats in the Assembly.
44. Following the elections in 2007, the Pres ident of Kosovo proposed to the
Assembly for Prime Minister Mr. Hashim Tha<;i who was endorsed by the
Assembly, pursuant to Article 9.1.26 Cd) of th e Constitutional Framework.
45. On 12 December 2010 Kosovo held its general parliamentarian elections under
the current Constitution, whereby PDK won 32.11 % of the votes, receivi ng 34
seats in the Assembly, LDK won 24.69 % of the votes, receiving 27 seats in the
Assembly, and Vetevendosje won 12.69 % of the votes, receiving 14 seats in the
Assembly.
46. Followi ng th e elections in 2010, the Acting President of the Republic nominated
as candidate for Prime Minister Mr. Hash im Tha<;i, who was endorsed by the
Assembly on 22 February 2011.

Merits of the Referral
Arguments submitted by the Applicant
47. The Court notes that th e Applicant submitted the following argu ments:

"A rticle 84 of the Constitution enumerates the constitutional competences of
the PI·esident. As it is evident, the maj 01'ity of these competences /'elate to
the authority to appoint the heads of diffel'ent public institutions, including
but not limited to thejudiciw 'y, security fo rces and diplomatic missions. The
common denominator of these competencies of the President is the fac t that
- while the /'Ole of the President in this respect is of final nature - the actual
act of appointment is rather f ormal. This is due to the fa ct that th e
President's act is p /'eceded by a comprehensive appointment p /'Ocess vetted
and certified by other constitutionally mandated institutions, such as the
Judicial Council, the Prosecutorial Council or the Gove rnment.
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In light of the above and p"ior to posing specific questions regarding the
compatibility of Mticle 84, pamgmph 14, with Article 95 of the
Constitution, the Constitutional Court is requested to clarify the natul'e of
the competencies of th e President to appoint and/ ol' mandate public
officials to discharge theil' constitutionally mandated competencies based
on our constitutional ordel' in geneml and specifically the appointment of
the candidate for Prime Minister aftel' elections? Namely, is the competence
ofth e President in this respectformal in that it certifies that the process that
preceded the act of appointment was carried out in accordance with the
Constitution or substantive in that the President may exercise (full)
discretion when exercising the aforementioned competencies
With respect to the question ofincompatibility, which has indeed wan'anted
the submission of this request, it should be noted that Article 84, pamgmph
14, of the Constitution p1"Ovides that the President "appoints the candidate
for Prime Minister f or the establishment of the Government aftel' p1"Oposai
by the political party or coalition holding the majol'ity in the Assembly."
[Emphasis added]. On the other side, A rticle 95, pamgmph 1, of the
Constitution states that "[alfter elections, the President of the Republic of
Kosovo p1"Oposes to the Assembly a candidate for Prime Minister, in
consultation with the political party or coalition that has won the majority
in the Assembly necessa ry to establish the Government." The conflict
between these two constitutional p1"Ovisions is threefold. While the text in
Article 84, pamgmph 14, of the Constitution is the party or coalition
"holding th e majority in the Assembly ", the text p1"Ovided under Article 95,
pamgmph 1, of the Constitution is the party or the coalition that "has won
the majority in the Assembly necessary to establish the Government." The
incompatibility between these two constitutional p1"Ovisions is exacerbated
by the fa ct that while the text in Article 84, pamgmph 1, of the Constitution
is in present tense, the text undel' A ,·ticle 95, pamgmph 1, of the
Constitution is in past tense. Finally, while the text according to A rticle 84,
pamgmph 14, contains no qualification, the test in Article 95, pamgmph 1,
is qualified with the phmse "necessary to establish the Government."
The Court's considerations
48. The Court notes that the Applicant requests the assessment of the compatibility
of Article 84 (14) [Competencies of th e President] with Article 95 [Election of
the Government] of the Constitution raising questions enumerated above.
49.

Democracy, "vox populi" (voice of the people), requires the election of those
who are going to represent the people's voice in the legislative body of the state.
In a parliamentary democracy this is the supreme governing entity vested with
a variety of competencies, at th e sa me time subordinate to the principle of
separation of powers and check and balances. One of the main responsibilities
of the parliament is to decide by voting whom to empower with executive
functions. The government stems from the prevailing political power within the
parliament and is rooted into the political force that wins the elections. This can
be an absolute or relative win.
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50. As seen above, each country has its own legal proVlslons, laid do""n m its
constitution, laws or other legal instruments relating to these issues.
51.

The Court notes that when constitutional provisions are not clear one of the
options for interpretation is to go back to the Travaux P,·eparatoires in order to
better understand how and why the drafters formulated the text of these
constitutional provisions as they stand. However, as to th e Constitution, the
Court already asked the Assembly, in Case K098/ 11 of 20 September 2011 to
provide the Travaux Preparatoires of the Constitution. The Court neve r
received an answer.

52. In the present case, the Court again asked the Secretary General of the
Assembly to present the Tra vaux Prepa ratoires of the Constitution in relation
to Article 84 (14) and Article 95 of th e Constitution. On 20 June 2014 th e
Secretary General of the Assembly replied to the Court th at they do not have
Tra vaux Preparatoires of the Constitution.
53. Therefore, in the absence of the Travaux Prepa ratoires of the Constitution, the
Court has to interpret itself, pursuant to Article 112 of the Constitution, in
which manner the President of the Republic is empowered, under the above
Articles of the Constitution, to appoint the candidate for Prime Minister and
according to which procedure.
54. Article 84 (14) [Competencies of the President] of the Constitution provides as
follows:

"The President of the Republic of Kosovo: appoints the candidate fo r Prime
Minister f or the establishment of the Govemment after proposal by the
political party 0'· coalition holding the majority in the Assembly".
55. Article 95 [Election of the Government] of the Constitution provides:
1.

After elections, the P,·esident of the Republic of Kosovo pl"Oposes to the
Assembly a candidate fo r Prime Minister, in consultation w ith the
political party or coalition that has won the majority in the Assembly
necessary to establish the Govemment.

2. The candidate f or Prime Minister, not late,· than fifteen (15) da ys f rom

appointment, presents the composition of the Gove mment to the
Assembly and asks for Assembly approval.
3. The Govemment is considered elected when it receives the majority vote
of all deputies of the Assembly of Kosovo.
4. If the pl"Oposed composition of the Govemment does not ,·eceive the
necessary majority of votes, the President of the Republic of Kosovo
appoints another candidate with the same p l"Ocedw·e within ten (10)
days. If the Govemment is not elected fo r the second time, the President
of the Republic of Kosovo announces elections, which shall be held not
later thanforty (40) days fl"Om the date ofannouncement.
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5. If the Prime Minister resigns or for any other reason the post becomes
vacant, the Government ceases and the President of the Republic of
Kosovo appoints a new candidate in consultation with the majority party
or coalition that has won the majority in the Assembly to establish the
Government.
6. After being elected, membel·s of the Government shall take an Oath
befol·e the Assembly. The text ofthe Oath will be provided by law.
56.

The Court reiterates that its main jurisdiction is laid down in Article
Constitution, which stipulates:

112

of the

The Constitutional Court is the final authority for the intel·pretation of
the Constitution and the compliance oflaws with the Constitution.

" 1.

2.

The Constitutional Court is fully independent in the pelio1"1nance of its
responsibilities."

57.

The Court notes that the Applicant in the Referral has raised detailed questions
stemming from the necessity, according to her, for a constitutional assessment
of the compatibility of Article 84 (14) and Article 95 of the Constitution. The
Articles relate, respectively, to the competencies of the President of the
Republic and to the procedure to be followed for the establishment of the
Government after a general election. The Court considers that it is sufficient to
make the interpretation of Article 84 (14) in conjunction with Article 95 of th e
Constitution.

58.

Within its authority under Article 112 of the Constitution, the Court will make
the necessary interpretation. In doing so, the Court shall follow the letter and
spirit of the Constitution and the principles of democracy and democratic
governance.

Functions and role ofthe President of the Republic
59. The Court notes that Article 83 of th e Constitution refers to the status of the
President of the Republic in the followin g terms: "The President is the head of
state and represents the unity ofthe people ofthe Republic ofKosovo."
60. Furthermore, pursuant to Article 4.3 of the Constitution, 'T.') the President of
the Republic of Kosovo is the legitimate representative of the country,
internally and externally, and is the guamntor of the democmtic functioning
ofthe ins titutions ofthe Republic ofKosovo, as provided in the Constitution."
61.

The Court recalls that th e mandate of th e President of the Republic is inviolable
so as to ensure adherence to the principle of the Separation of Powers and to
preserve certainty in the legal and constitutional order. (See, Cases KO 29/12
and KO 48/ 12, Proposed Amendments of the Constitution submitted by the
President of the Assembly of the Republic of Kosovo on 23 March 2012 and 4
May 2012, Judgment of 20 July 2012).
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62. The Court considers that some of the powers of the President of the Republic
touch very clearly upon the political life of the country, as the ones mentioned
in the Articles of the Constitution, subject matter of the Referral.
63.

Bearing in mind the considerable powers granted to the President of the
Republic under the Constitution, the Court considers that it is reasonable for
the public to assume that their President, "representing the unity of the people"
and not a sectional or party political interest, will represent them all. Every
citizen of the Republic is entitled to be assured of the impartiality, integrity and
independence of their President. This is particularly so when the President of
the Republic exercises political powers such as choosing between competing
candidates from possible coalitions to become Prime Minister (Case KI47/1O,
Applicant: Nairn Rrustemi and 31 other Deputies of the Assembly of the
Republic of Kosovo, Judgment of 28 September 2010.)

64. The subject of the present Referral indeed concerns the power of the President
of the Republic, as the head of state and representing the unity of the people of
the Republic of Kosovo, to appoint a candidate for Prime Minister in
accordance with the procedure to be followed for the establishment of a
government after general elections.
65.

Since the Articles 84 (14) and 95 of the Constitution are closely interlinked, the
Court will interpret them together.

Interpretation ofArticle 84 (14) of the Constitution

66. The text of Article 84 (14) of the Constitution authorizes the President of the
Republic to take part in the formation of the new government. The Article
enumerates a number of elements:
(a)
(b)

(c)

The President appoints the candidate for Prime Minister;
After proposal by the political party or coalition;
Holding the majority in the Assembly.

67. As to point (a) The President appoints the candidate jor Prime Minister, the
Court considers that the text of the Article is clear and unambiguous: the
candidate for Prime Minister is appointed by the President of the Republic
through a decision in which the person is explicitly mentioned. In this respect,
the Court reiterates that the Acting President of the Republic on 18 February
2011, by virtue of Articles 84 (14), 90 and 95, paragraph 1, of the Constitution
and Decision No. 231-2011 of the Central Election Committee of 7 February
2011, nominated the 'T.'] candidate, M,·. Hashim Thar;i, candidate jor Prime
Ministerjor the establishment ojthe Govemment ojthe Republic ojKosovo. "
68. As to point (b) After proposal by the political party or coalition, the Court is of
the view that the proposal for the appointment must stem from a political party
or coalition which will forward the name of the person for candidate for Prime
Minister to the President of the Republic. The wording used clearly indicates
that the name of the candidate has to be proposed by a political party or
coalition registered in order to participate in the general elections. As a result, it
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is not within the discretion of the President of the Republic to propose on
her/his own initiative such a candidate.
69. The term "political party" mentioned in Article 84 (14) is defined in Article 3
[Definitions] and referred to in Alticle 17 of Law No. 03/ L-073 of 5 June 2008
which provides as follows:

"Article 3 [Definitions]
For the purpose ofthis law,
[. ..]

"Political Party" shall mea n an organization of individuals who voluntarily
associate on the basis of common ideas, interests 0/' views, for the pUT"[Jose
of obtaining influence and having their representatives elected to public
office or as otherwise defined by applicable legislation;
[. ..].

Article 17 [Political Parties]
171

A Political Party may be certified to participate in an election, provided
that its registration under UNMIK Regulation No. 2004/ 11 is not
under suspension.

172

The Office shall inform the CEC rega rding the registration status of
each applicant Political Party prior to the conclusion of the
certification procedure."

70.

In light of these provisions, the Court is of the view that the political party
mentioned in Article 84 (14) must be a political entity registered by CEC and
must have passed the threshold established by CEC after the elections.

71.

Furthermore, the term "coalition" used by Article 84 (14), is referred to in
Article 3 [Definitions] and Article 18 [Coalitions] of the Law on general
elections, providing as follows:

"Article 3 [Definitions]
For the pUT"[Jose ofthis law,
[. ..]

"Coalition " shall mean a coalition oftwo or more Political Entities;
[. ..].
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"Article 18 [Coalitions]
18.1 A Coa lition may be certified to contest an [the Court notes that the
translation is W1"Ong because the Albanian version states "to compete"
in the election] election under one name, p1"Ovided that it consists
solely ofPolitical Parties that are eligible to be certified under 15.4.
18.2 The CEC shall treat a Coa lition as a single Political Entity j1"Om the day
the Coalition is certified by it until the results of the election are
certified. A Political Party may not withdraw f1"Om a Coalition once it
has been certified, until the results ofthe election m·e certified.
18.3 Upon dissolution of a Coalition, each of the registered Political Pm·ties
that were members of the Coalition shall be l·esponsible fOl· a share of
all Liabilities incurred by the Coalition p1"Oportionai to the agreement
of the Coalition, including any outstanding fines imposed by the CEC
or the ECAC.
18.4 A political party that is a member of a Coa lition cannot participate as
a member of another Coalition 01· as a separate political party in the
same election.
[. ..]. "
72.

In light of the above provisions, the Court considers that the term "coalition" in
Article 84 (14) of the Constitution concerns eligible political entities which were
certified by CEC as a "coalition to compete the relevant elections under one
name" and passed the threshold established by CEC after the elections. Thus,
coalitions which are not-certified by CEC are not eligible under Article 84 (14)
to propose a candidate for Prime Minister.

73.

As to point (c), Holding the majority in the Assembly, the Court notes that in
order to enable the voters to cast their votes, the political party or coalition
which, in accordance with the abovementioned law, has been registered as an
electoral subject, has its name on the electoral ballot, participated in the
elections and passed the threshold, is entitled under Article 84 (14) of the
Constitution to propose a person as the candidate for Prime Minister.

74.

In this respect, hereinafter, the use of the terms "political party or coalition"
when they are mentioned in connection with Article 84 (14) and Article 95,
paragraph 1 and 4, of the Constitution it is meant a political party or coalition
that is registered under the Law on General Elections, participates as an
electoral subject, is included in the electoral ballot, passes the threshold and,
thus, acqu ires seats in the Assembly.

75.

This political party or coalition shall hold the majority in the Assembly. In the
Court's interpretation, "majority" has th e same sense as applied in the
constitutional jurisprudence and practice and shall be in compliance with the
constitutional principles in a democratic society. The majority may be absolute,
more than the half of all seats in the Assembly, or relative, i.e. more seats than
the other political parties or coalitions that have been registered in accordance
with the Law on General Elections.
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76.

The Court reiterates that on 12 December 2 010 the Republic of Kosovo held its
general parliamentarian elections under the current Constitution . Based on the
certified election results PDK did not have an absolute majority of th e seats in
the Assembly.

77. The Court notes that the Acting President of the Republic, pursuant to the
constitutional provisions and the election results, appointed Mr. Hashim Tha<;i
as a candidate for Prime Minister from th e party PDK, the party that won the
relative majority, i.e. most of the seats in the Assembly compared to the other
political parties that were registered in accordance with the Law on General
Election, participated in th e elections and passed the threshold.
78.

Furthermore, the Court notes th at the Acting President of th e Republic in his
decision for appointment of the candidate for Prime Minister stated:
"II. Th e nominated candidate Mr. Hashim Tha r;i in the shortest period of
time is invited to make the necesSQ1'y consultations with the political parties
f or the new government and to come up with proposal before the
Parliament of the Republic of Kosovo."

79.

As a result, on 22 February 2 011 , Mr. Hashim Tha<;i was endorsed as Prime
Minister of the new government with 65 votes for, 1 abstain and 0 against
during the extra ordinary plenary session.

80. The requirement of "holding th e majority in the Assembly" under Article 84
(14) of the Constitution must be read in conjunction with the provision of
Article 95, paragraph 1, of the Constitution, i.e. the political party or coalition
that has won th e majority of seats in th e Assembly, i.e. the highest number of
seats.
81.

The Court notes that Article 95, paragraph 1, deals with the procedu re for the
President of the Republic to propose to the Assembly 'T.'] a candidate f or
Prime Minister, in consultation with the political party or coalition that has
won the majority in the Assembly necessQ1'y to establish the Government." So,
in this Article a number of elements can be distinguished:
The President proposes to the Assembly a candidate for Prime Minister;
In consultation with th e political party or coalition ;
(c) That won the majority in the Assembly;
(d) Necessary to establish the Government.

(a)

(b)

82. These elements are cumulative and are a prerequisite for the President of the
Republic to make the necessary consultations with the party or coalition that
won the majority of seats in the Assembly.
83. As to point (a) The President proposes to the Assembly a candidate f or Prime
Minister, the Court refers to th e previous establishment of the Government in
2011, whereby through Decis ion of 18 February 2011 , the Acting President of
the Republic, Mr. Jakup Krasniqi, nominated Mr. Hashim Tha<;i as candidate
for Prime Minister for the establishment of the Government to the Assembly on
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the basis of the certified election results sent on 8 February 2011 to the Acting
President of the Republic by CEC and proposed him as such to th e Assembly.
As to point (b) In consultation with the political party 0 /' coalition and (c) That
won the majority in the Assembly combined, th e Court notes th at the above
mentioned Decision of the Acti ng President of the Republic also invited the
nominated candidate to make the necessary consultations with the political
parties for the new government, since his party had no absolute majority in the
Assembly. In this co nnection, the Court reiterates that the President of the
Republic can only consult with the political party or coalition that has won the
majority in the Assembly be it absolute or relative.
85·

As to point (d) Necessary to establish the Gove1'11ment, the Court co nsiders that
the words "necessary to establish the Government" means that such political
party or coalition to be consulted is the one that has enough seats in the
Assembly to constitute the majority. Thus, whether the political party or
coalition will have the necessary votes for the establishment of th e Government
will be determined by the voting in the Assembly.

86. Therefore, the President of the Republic cannot predict that the political party
or coalition he/she has to consult for the nomination of the candidate for Prime
Minister will obtain a sufficient majority of votes in the Assembly to establish
the Government proposed by th e candidate for Prime Minister. Therefore, the
words "necessary to establish the Government" has the same meani ng as in
Article 84 (14) of the Constitution to the effect that the political party or
coalition can only be th e one that has won the highest number of votes in the
elections, respectively most of the seats in the Assembly. Evidently, this party or
coalition has received greatest support by th e voters to rule the country.
However, the Court notes that it is not excluded that th e party or coalition
concerned will refuse to receive the mandate.
88. The democratic rule and principles, as well as political fairness, foreseeability
and transparency require the political party or coalition that won th e highest
number of seats as a result of the elections to be given the possibility to propose
a candidate for Prime Minister to form the Government. The President of the
Republic does not have the discretion to approve or disapprove the nomination
of the candidate for Prime Minister by the party or coalition, but has to assure
his/her a ppointment.
Interpretation of Article 95, paragraph 4 , ofthe Constitution
89. As to the interpretation of Article 95, paragraph 4, the Court notes that the
provision spells out th e procedure according to which the President of the
Republic appoints another candidate for Prime Minister, followin g the same
procedure, if the proposed composition of the Government does not receive the
necessary votes in the Assembly. This Article enumerates two elements:
(a)
(b)

President appoints another candidate;
With the same procedure.
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90. The Article is silent on the question which party or coalition proposes the new
candidate for Prime Min ister. In the Court's view, it is the discretion of the
President of the Republic, after consultations with the parties or coalitions, to
decide which party or coalition will be given the mandate to propose another
candidate for Prime Minister.
91.

It is not to be excluded that the President of the Republic may decide to give the
same party or coalition another chance to propose another candidate who may
be successful in establishing a new Government by obtaining the necessary
votes in the Assembly.

92. The Court considers that the President of the Republic has to assess what is the
highest probability for a political party or coalition to propose a candidate for
Prime Minister who will obtain the necessary votes in the Assembly for the
establishment of a new Government.
93. The Court reiterates that Article 95, paragraph 4, of the Constitution requires
another candidate for Prime Minister, but leaves open the question which party
or coalition will be given the mandate to propose a candidate for Prime
Minister.
94. Since, under the Constitution the President of the Republic represents the state
and the unity of the people, it is the President's responsibility to preserve the
stability of the country and to find prevailing criteria for the formation of the
new government in order for elections to be avoided.
95.

Therefore, the COUlt concludes that the constitutional proVIsIOns are
sufficiently clear and compatible to lead to the establishment of a new
government in accordance with the will of the voters.
FOR THESE REASONS

The Constitutional Court pursuant to Articles 84 (9) and
Rule 56.1 of the Rules of Procedure, on 30 June 2014,
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of the Constitution and

DECIDED
1.

TO DECLARE, unanimously, the Referral admissible;

II.

TO HOLD, by majority, that:
a.

Articles 84 (14) and 95 of the Constitution are compatible;

b.

The use of the terms "political party or coalition" when they are
mentioned in connection with Article 84 (14) and Article 95,
paragraphs 1 and 4, of the Constitution means a political party or
coalition that is registered under the Law on General Elections,
participates as an electoral subject, is included in the electoral
ballot, passes the threshold and, thus, acquires seats in the
Assembly;
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c.

A party 01' coalition that has won the majority in the Assembly as
stipulated in Article 95, paragraph 1, of the Constitution means
this party or coalition that has the majority of the seats in the
Assembly, be it absolute or relative;

d.

The President of the Republic under Article 95, paragraph 1, of the
Constitution proposes to the Assembly the candidate for Prime
Minister nominated by the political party or coalition that has the
highest number of seats in the Assembly;

e.

The President of the Republic does not have the discretion to
refuse the appointment of the proposed candidate for Prime
Minister;

f.

In case the proposed candidate for Prime Minister does not
receive the necessary votes, th e President of the Republic, at
his/ her discretion, pursuant to Article 95, paragraph 4, of the
Constitution, appoints another candidate for Prime Minister after
consultation with the parties or coalitions (registered in
accordance with the Law on General Elections) that meet the
above mentioned requirements, i.e. a party or coalition that was
registered as electoral subject in accordance with the Law on
General Elections, has its name on the electoral ballot,
participated in the elections and passed the threshold;

g.

It is not excluded for the President of the Republic to decide to
give the initial party or coalition according to Article 95,
paragraph 1, of the Constitution a chance to propose another
candidate for Prime Minister;

III. TO NOTIFY this Judgment to the Parties and publish in the Official
Gazette, in accordance with Article 2004 of the Law;
IV.

TO DECLARE this Judgment effective immediately.

Judge Rapporteur
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President of the Constitutional Court
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Snezhana Botusharova

24

