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a. the injured party D.B. stated that ‘T do not remember the moment
when the accident occurred, I did not see who hit me. After the crash, I
lost my conscience, and I do not remember anything.”

b. H.R. was heard as a witness although he was not present when the
accident occurred.

c. theinjured party B.B. stated that “I do not remember anything because
I lost my conscience and I regained conscience at the hospital.”

d. the injured party V.B. stated that “T do not remember how it came to
the crash, and I do not know on what lane of the road we were
driving. I only remember the moment after the crash,”

e. the injured party I.H. stated that he “/...] does not know whether the
vehicle who hit him/her had driven fast or not but he/she had heard
that the vehicle that had hit him had driven very fast. He/she, also,
does not remember how the events followed after his/her vehicle was
hit.”

The Court further notes that the traffic expert appointed by the regular
trial court never examined any of the vehicles, including the one driven by
the Applicant, involved in this accident. He also did not examine the
conditions of the road where the accident happened. The court’s traffic
expert merely examined the police reports that were prepared several days
after the accident happened.

In addition, the Court notes from the case file that the traffic expert
testified that there were three factors that can contribute to the cause of an
automobile accident: (1) the human factor; (2) the road factor; and, (3) the
vehicle factor. He agreed that he did not examine either the road factor or
the vehicle factor even though he rendered an opinion which resulted in
the trial court finding beyond a reasonable doubt that the Applicant’s
driving conduct on 21 May 2009 violated the public traffic law and that his
conduct “[...] on a large scale [...]” was the proximate cause of the accident
and death of one of the persons involved in the accident.

The Court further notes that repeatedly and in a timely fashion, the
Applicant asked the regular courts to allow another expert to examine the
vehicles, the road conditions and the police reports and to then give his or
her expert opinion with respect to the cause of the accident or whether
there were more than one contributing factors to the cause of the accident.
This request was made by the Applicant for the purpose of determining
whether any of the automobiles involved in the accident had mechanical
malfunctions that would have caused them to not operate properly at the
time of the accident. If the automobiles or the road conditions created
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In this connection, the Court refers to Article 31 [Right to Fair and
Impartial Trial] of the Constitution, which, as far as relevant, provides:

“4. Everyone charged with a criminal offense has the right to examine
witnesses and to obtain the obligatory attendance of witnesses, experts
and other persons who may clarify the evidence.”

and Article 6 [Right to a fair trial] of the ECHR which, as far as relevant,
provides:

“3. Everyone charged with a criminal offence has the following minimum
rights: (d) to examine or have examined witnesses against him and to
obtain the attendance and examination of witnesses on his behalf under
the same conditions as witnesses against him;”

The Court observes that Article 6 (3.d) consists of three distinct elements,
namely: a) right to challenge witnesses for the prosecution (or test other
evidence submitted by the prosecution in support of their case); b) right, in
certain circumstances, to call a witness of one’s choosing to testify at trial,
i.e. witnesses for the defence; and c¢) right to examine prosecution
witnesses on the same conditions as those afforded to the defence
witnesses.

Moreover, as to the elements relating to the handling of evidence by the
trial courts, the Court notes that although the admission of unlawfully
obtained evidence does not in itself violate Article 6, but the ECtHR has
held in the Schenk case (see Schenk v. Switzerland, 12 July 1988) that it
can give rise to unfairness on the facts of a particular case.

In this regard, in the Vidal case, (see Vidal v. Belgium, Application no.
12351/86, Judgment of 22 April 1992), there was a claim that by failing to
call the four defence witnesses Vidal had requested, the Court of Appeal in
Belgium had deprived him of his only means of establishing his innocence.
In the concrete case, the applicant had originally been acquitted after
several witnesses had been heard. When the appellate court substituted his
conviction, it had no fresh evidence; apart from the oral statements of the
applicant and the prisoner, it based its decision entirely on the documents
in the case-file. The ECtHR held that “As a general rule, it is for the
national courts to assess the evidence before them as well as the relevance
of the evidence which defendants seek to adduce. More specifically,
Article 6 para. 3 (d) (art. 6-3-d) leaves it to them, again as a general rule,
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to assess whether it is appropriate to call witnesses, in the "autonomous”
sense given to that word in the Convention system; it "does not require
the attendance and examination of every witness on the accused’s behalf:
its essential aim, as is indicated by the words ‘under the same conditions’,
is a full 'equality of arms’in the matter". The Brussels Court of Appeal did
not hear any witness, whether for the prosecution or for the defence,
before giving judgment. The concept of "equality of arms" does not,
however, exhaust the content of paragraph 3 (d) of Article 6 (art. 6-3-d),
nor that of paragraph 1 (art. 6-1), of which this phrase represents one
application among many others. The task of the European Court is to
ascertain whether the proceedings in issue, considered as a whole, were
fair as required by paragraph 1 (art. 6-1).”

The ECtHR further held that, “The applicant had originally been
acquitted after several witnesses had been heard. When the appellate
Judges substituted a conviction, they had no fresh evidence; apart from
the oral statements of the two defendants (at Liége) or the sole remaining
defendant (at Brussels), they based their decision entirely on the
documents in the case-file. Moreover, the Brussels Court of Appeal gave
no reasons for its rejection, which was merely implicit, of the submissions
requesting it to call Mr Scohy, Mr Bodart, Mr Dauphin and Mr Dausin as
witnesses. To be sure, it is not the function of the Court to express an
opinion on the relevance of the evidence thus offered and rejected, nor
more generally on Mr Vidal’s guilt or innocence, but the complete silence
of the judgment of 11 December 1985 on the point in question is not
consistent with the concept of a fair trial which is the basis of Article 6
(art. 6). This is all the more the case as the Brussels Court of Appeal
increased the sentence which had been passed on 26 October 1984, by
substituting four years for three years and not suspending the sentence as
the Liége Court of Appeal had done. In short, the rights of the defence
were restricted to such an extent in the present case that the applicant did
not have a fair trial. There has consequently been a violation of Article 6
(art. 6).”

Moreover, in the V.D. case (see V.D. v. Romania, Application no. 7078/02,
Judgment of 28 June 2010) a Romanian national was sentenced to ten
years' imprisonment for rape, five years for incest and six months for
armed robbery. The decision was based mainly on statements given to the
village police by the applicant's grandmother and her neighbor. It was
further based on the statements of five indirect witnesses and on a forensic
medical report which did not include a DNA test, despite the applicant's
requests to that effect. The court further gave judgment without hearing
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