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I concur with the opinion and judgment of the Majority in this case for ali of
the reasons cited in the opinion of the Majority and for several additional reasons.

In this case the Applicant was indicted for the criminal offence of Endangering
Public Traffic in violation of Article zoz. Paragraph F of the Provisional Criminal
Code of Kosovo (hereinafter: "PCCK') That law specifically provides:

"(t) Whoeuer uiolates the law on public traffic and endangers public
traffic, human life or property on a large scale and. therebA causes

light bodily injury to a person or material damage exceeding 1.ooo
EUR shq.Il be punislrcd by o fine or bg imprisonment of up to fiue
Aeors. (il When the offence prouided for in paragraph 1 or p of the
present article is committed by negligence, the perpetrator shall be

punished by a fine or by imprisonment of up to two Aears. (il When

the offence prouidedfor in paragraph 3 of the present article results in
serious bodily injury or substantial materiol domage, tlrc perpetrotor
shall be punished by imprisonment of s* months to fiue years and
uhen such offence results in the d.eath of one ar more persons, the
perpetrator shallbepunishedby imprisonment of one to eightyears."
(emphasis added.)
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Before any defendant charged with violating this criminal law can be convicted of that
offense it must be proven beyond a reasonable doubt that:

(r) The defendant violated a traffic law; and,
(z) The defendant's act(s) endangered public traffic, human life or property;

and,
(S) The defendant's act was "on a large scale" or the greatest cause of the idury

or death.

This law recognizes that there can be multiple causes of a traffic accident. It
does not punish or make criminal an act which simply may be one of many causes of
an automobile accident unless it is the major cause of the accident. Simple
negligence in driving an automobile resulting in injury or death is not a crime
punishable by this statute. The negligence must be "large" or gross negligence before
there is aviolation of this statute.

To prove beyond a reasonable doubt that the Applicant's driving conduct was
the major cause of the accident the first instance court, as the finder of fact in
Applicant's case, was required to examine all the evidence and all of the possible
causes of the accident. In this case, the first instance court did not make such an
examination even after repeated requests by the Applicant for the first instance court
to make such an examination. Indeed, the court appointed, traffic expert in
Applicant's case candidly admitted:

"From the case fiIe ue haue only euidence as to the subjectiue ceuses,

i.e.from the parties inuoluedin the accident, uhile other euidence such
as the road and the mean's for cousing the occident use do not hsue. I
haue only analyzed, the case fiIe, I haue not taken part on sight of the

trffic aceident."

According to the testimony of the traffrc expert there are three factors that
contribute to traffic accidents: (r) the human factor, (z) the road factor and (S) the
vehicle factor. But the traffic expert in his report in the Applicant's case only
ascertained the human factor, not the road factor or the vehicle factor even though he

conceded that examining those additional factors would have been relevant to
reaching an opinion as to the cause of the accident and whether such cause was on a
"large scale." As a result it was never determined whether the Applicant's vehicle or
those of the other three drivers involved in the accident had unknown mechanical
problems at the time of the accident that might have eontributed to the cause of the
accident. It was never determined whether the road conditions might have

contributed to the accident. In addition, the speed and driving conduct of the other
drivers was never corroborated by examining the impact and damage to the other
vehicles involved in the accident. None of the answers to any of these questions was



ever allowed to be submitted to the first instance court despite repeated requests by
the Applicant to appoint an expert to perform a thorough investigation and
examination in an attempt to answer these questions in determining whether the
Applicant was the cause of the accident on oa large scale."

In response to the Applicant's repeated requests for another expert
examination the first instance court stated:

"...... the court considered that the traffic expert report and the prouided
clarifi.cations by the expert u)ere enough to assess the factual situation."

The first instance court never gave any reasons why it reached this conclusion even

when its own traffic expert testified that the vehicle factor and the road factor can

contribute to the cause of an automobile accident.

At the close of his trial in the first instance court on 23 November zoro the
Applicant admitted that he had some responsibility for the cause of the accident, but
he never admitted or stated that he violated a traffic law, that he endangered human
life or properfy or that his driving conduct was "on a large scale" the cause of the

accident resulting in the death of another human being. He consistently maintained
his innocence of the criminal charges and repeatedly asked the first instance court to
appoint a traffic expert to thoroughly examine all the factors that could have caused

the accident.

Some of have suggested that because the Applicant admitted that his driving
conduct was a cause of the accident that it is irrelevant and immaterial whether the
first instance court denied his request to have a thorouglr expert traffic investigation
performed. This is an erroneous conclusion. Applicant did not plead guilty to the

charges or admit that he was guilty of the charges. If he had so acted, there would
have been no reason for a criminal trial.

Because there was a trial, all three elements of the charge against the
Applicant had to be proven beyond a reasonable doubt. The Applicant repeatedly

asked the first instance court to appoint a traffic expert who could perform a

thorough investigation of the accident examining all of the factors that could

contribute to an accident to render an expert opinion on the cause of the accident.

This request \^/as repeatedly denied, a denial that was a violation of the Applicant's

Constitutional rights pursuant to Article 3r. 4 of the Constitution-

Some have suggested that this Court has impermissibly assessed the evidence

in the Applicant's case. This also is an erroneous conclusion. All this Court has done

is conclude that procedurally the Applicant was not allowed to have relevant evidence

and witnesses presented in his trial. Because the Applicant was not allowed to have



uch evidence present d, he did not receive a fair trial as required by the 
Constitution. Indeed, because of the first instance court's refusal to allow an 
additional traffic expert to examine the evidence, the scene and the vehicles involved 
\,..ithout any reasoned explanation, it is virtually impossible to assess the evidence in 
this case. A..., a result, this Court is not assessing the evidence. Rather, it is only 
assessing whether the Applicant's Constitutional procedural rights were violated. In 
th is case, they were repeatedly violated. 
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