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Applicant

1. The Referral was submitted by Selami Keka from village Karac;eve e Poshtme,
Municipality of Kamenica (hereinafter: the Applicant), who is represented by
Saqip Keka.
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Challenged decision

2. The Applicant challenges Judgment [Rev. no. 314/2015] of the Supreme Court
of 9 December 2015.

Subject matter

3· The subject matter of the Referral is the constitutional review of the Judgment
of the Supreme Court of 9 December 2015. The Applicant did not mention in
the Referral what rights and freedoms guaranteed by the Constitution have
been violated by the challenged Judgment.

Legal basis

4· Article 113.7 of the Constitution of the Republic of Kosovo (hereinafter: the
Constitution), Article 49 of Law No. 03/L-121 on Constitutional Court of the
Republic of Kosovo (hereinafter: the Law) and Rule 29 of the Rules of
Procedure of the Constitutional Court of the Republic of Kosovo (hereinafter:
the Rules of Procedure).

Proceedings before the Constitutional Court

5· On 22 February 2015, the Applicant submitted the Referral to the
Constitutional Court of the Republic of Kosovo (hereinafter: the Court).

6. On 14 March 2015, the President of the Court appointed Judge Ivan Cukalovic
as Judge Rapporteur. On the same date, the President of the Court appointed
the Review Panel, composed of Judges: Altay Suroy (Presiding), Bekim Sejdiu
and Selvete Gerxhaliu-Krasniqi.

7· On 1 April 2016, the Court informed the Applicant and the Supreme Court
about the registration of the Referral.

8. On 18 May 2016, after having considered the report of the Judge Rapporteur,
the Review Panel recommended to the Court the inadmissibility of the
Referral.

Summary of facts

9· On 26 September 2007, the Applicant signed a study contract with the
University for Business and Technology at the Faculty of Architecture and
Urban Planning (hereinafter: the UBT) in Pristina.

10. On 16 August 2008, after completing the first year at the UBT, the Applicant
tried to continue his studies at the University of Vienna, Republic of Austria.

11. On 4 March 2009, the Applicant received a response from the University of
Vienna that he could not continue his studies at their University, because the
UBTwas not an accredited educational institution.
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12. In June 2009, the Applicant then tried to continue his studies at the University
of Technology in Graz, Republic of Austria, but on 29 July 2009, he received an
identical response as at the first attempt.

13· On an unspecified date in 2009, the Applicant submitted a statement of claim
to the Municipal Court in Prishtina against E. H., director of the University of
UBT, for unjustified profit making. In the statement of claim, the Applicant
requested that he be paid the amount of several thousand Euros, as the
University with which he signed a study contract was not an accredited
educational institution, and that consequently, he could not continue his
studies.

14· On 24 of May 2013, the Basic Court rendered Judgment [C. no. 9/2010], by
which the Applicant's statement of claim was rejected as ungrounded.

15· In the conclusion of the Judgment of the Basic Court it is emphasized: "...the
Court found that in the present case, the contract for studies concluded
between the claimant and the respondent on 26.09.2007 for studies in the
Bachelor programfor thefirst academic year 2007/2008 has beenfulfilled by
the respondent, pursuant to the terms of the contract ..."

16. Within the legal deadline the Applicant filed an appeal with the Court of
Appeal against Judgment [C. no. 9/2010] of the Basic Court without
mentioning the legal basis on which he challenged the Judgment.

17· On 6 July 2015, the Court of Appeal rendered Judgment [Ac. 3176/2013],
which rejected the Applicant's appeal as ungrounded. In the reasoning part of
the Judgment it was stated: "...the Court, based on the administered evidence
has found that in the present case, the contract for studies concluded between
the claimant and the respondent on 26.09.2007 for studies in the bachelor
program for the first academic year 2007/2008 has been fulfilled by the
respondent, pursuant to the terms of the contract, while the court when
deciding has also taken into account the allegations of the claimant, stating
that they were not based on the contract for studies signed by both litigating
parties ..."

18. Within the legal time limit the Applicant filed a request for revision with the
Supreme Court against Judgment [Ac. 3176/2013] of the Court of Appeal.

19· On 9 December 2015, the Supreme Court rendered Judgment Rev. no.
314/2015, by which it rejected the Applicant's request as ungrounded. The
reasoning part of the Judgment reads:

"The grounds of the revision, in terms of Article 214 of the LCP, are not
stated in the revision of the claimant, but based on the content of the
revision, it results that he alleges that by judgments of the lower instance
courts that the substantive law has been applied erroneously, when the
statement of claim of the claimant was rejected. It was not explained in the
revision what provision of what law has been applied erroneously, but as
the claimant alleges that the respondent has enriched himself without
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grounds, on this legal basis, the Supreme Court assessed the allegation of
the claimant andfound that it is ungrounded ... "

Applicant's allegations

20. The Applicant in the Referral stated that "By this statement of claim I finally
request the Constitutional Court to review the application of the substantive
law and compensation for the damage, the time lost and the maltreatments
they have done to me so far and all costs of proceedings to be compensated."

21. The Applicant addresses the Court with the request that the respondent pays
the total amount of 8.376 C.

Admissibility of the Referral

22. In order to be able to adjudicate the Applicant's Referral, the Court needs first
to examine whether the Referral has met the admissibility requirements laid
down in the Constitution and as further specified in the Law and Rules of
Procedure.

23· In this regard, Article 113.7 of the Constitution provides:

"Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution, but
only after exhaustion of all legal remedies provided by law."

24· In this case, the Court also refers to Rule 36 (1) (d) and (2) (b) of the Rules of
Procedure which provides:

"(1) The Court may consider a referral if:
[ ...J
(d) the referral is primafacieJustified or not manifestly ill-founded."

"(2) The Court shall declare a referral as being manifestly ill-founded
when it is satisfied that:.

[ ...J
(b) the presented facts do not in any way Justify the allegation of a
violation of the constitutional rights."

25. In the present case, the Court notes that the Applicant tries to build his
Referral before the Court based solely on the allegations regarding the
application of the substantive law by the regular courts in respect of the
decisions taken and, therefore, requests the revision of their decisions.

26. The Court further notes that the Applicant did not meet the basic requirements
when building a case before this Court, and did not mention what
constitutionally guaranteed rights and freedoms were violated by the decision
of the Supreme Court and by the decisions of the lower instance courts.

27· The Court notes that it is the Applicant's obligation to build his case and to
indicate what rights and freedoms were violated, in accordance with Article 48
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of the Law which states: "In his/her referral, the claimant should accurately
clarify what rights and freedoms he/she claims to have been violated and
what concrete act of public authority is subject to challenge".

28. The Court also observes that the regular courts found that the Applicant did
exhaust the available legal remedies, when challenging their decisions, but that
the Applicant's submissions contained essential flaws, due to their ambiguity.

29· The Court of Appeal concluded that the Applicant did not mention the legal
basis upon which he challenged the judgment of the Basic Court, nor did he
specify what substantive law it erroneously applied.

30. Moreover, even the Supreme Court, in its judgment, stated that, because of the
vagueness of the Applicant, it had to "guess" on what grounds the Applicant
based his request for revision of the decision of the Court of Appeal and that
"the Applicant did not explain in the revision what provision of what law had
been erroneously applied," although Article 214 of LCP regulated the grounds
on which the revision can be filed with the Supreme Court, namely:

Article 214.1 Revision can be presented:
a) for violation of provisions of contested procedures from Article 188
of this law done by the procedure of the court of second instance;
b) due to the wrongful application of a material right;
c) due to the exceeding of the claim, if the irregularities occurred
during the proceedings before the court of second instance."

31. From the above, the Court in this case cannot deal ex officio with identification
of possible constitutional violations, based on which the Applicant would,
perhaps, build his case before this Court, which would assess them as such
from the point of view of possible violations of the constitutionally guaranteed
rights and freedoms.

32. The Court is of the view that the Applicant in the Referral dealt more with
describing his statement of claim for compensation which he wanted to
accomplish before the regular courts, and not with building of the case on the
constitutional grounds.

33· In sum, the Court is of the opinion that there are no facts or circumstances that
would in any way indicate that, in the proceedings before the regular courts,
the Applicant's human rights or freedoms guaranteed by the Constitution or
ECHR have been violated.

34· Therefore, the Court considers that the Applicant has not substantiated his
allegations nor has he submitted any prima facie evidence indicating a
violation of his rights guaranteed by the Constitution and ECHR (See: Case No.
KI19/14 and KI21 14, Applicants Taftl Qorri and Mehdi Syla, Constitutional
Court of the Republic of Kosovo, Constitutional Review of Decision CA. no.
2129/2013 of the Court of Appeal of Kosovo of 5 December 2013 and Decision
CA. no. 1947/2013 of the Court of Appeal of Kosovo of 5 December 2013).
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35· It follows that the Referral is manifestly-ill founded and is to be declared
inadmissible, in accordance with Rule 36 (1) (d) and (2) (b) of the Rules of
Procedure.

FOR THESE REASONS

The Constitutional Court, in accordance with Article 113.7 of the Constitution, Article
48 of the Law, and Rules 36 (1) (d) and 36 (2) (b) of the Rules of Procedure, on 13
April 2016, unanimously

DECIDES

I. TO DECLARE the Referral inadmissible;

II. TO NOTIFY this Decision to the Parties;

III. TO PUBLISH this Decision in the Official Gazette in accordance with
Article 20-4 of the Law; and

IV. This Decision is effective immediately;

Judge Rapporteur
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