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Court of 08 October 2008
THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO

composed of:
Gresa Caka-Nimani, President
Bajram Ljatifi, Deputy President
Selvete Gerxhaliu-Krasniqi, Judge
Safet Hoxha, Judge
Radomir Laban, Judge
Remzije Istrefi-Peci, Judge, and
Nexhmi Rexhepi, Judge
Applicant
1.

The Referral was submitted by Avdulla Marmullaku from Prishtina
(hereinafter: the Applicant).
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Challenged decision

2.

The Applicant challenges Judgment A. No. 3271/2006 of the Supreme Court
of 08 October 2008, which rejected his appeal against Decision No. 80/06, of
the Ministry of Environment and Spatial Planning of 9 November 2006, in
conjunction with the appeal against Decision No. 07-354-859, of the
Administration for Urbanism and Public Services in the Municipality of Klina,
of 1 July 2005.

Subject matter

3.

The subject matter is the constitutional review of the judgment of the
Supreme Court, as well as all other decisions and rulings of public authorities,
by which allegedly the Applicant's ,fundamental rights and freedoms
guaranteed by the Constitution of the Republic of Kosovo have been
violated".

Legal basis

4.

The Referral is based on Article 113.7 of the Constitution, Articles 22
[Processing Referrals] and 47 [Individual Requests] of the Law No. 03/L-121
on the Constitutional Court of the Republic of Kosovo (hereinafter: the Law)
and Rule 32 [Filing of Referrals and Replies] of the Rules of Procedure of the
Constitutional Court of the Republic of Kosovo (hereinafter: the Rules of
Procedure).

Proceedings before the Constitutional Court

5.

On 23 February 2021, the Applicant submitted the Referral by mail service to
the Constitutional Court of the Republic of Kosovo (hereinafter: the Court).

6.

On 26 February 2021, the President of the Court appointed Judge Nexhmi
Rexhepi as Judge Rapporteur and the Review Panel composed of Judges:
Gresa Caka-Nimani (Presiding), Bajram Ljatifi and Safet Hoxha (members).

7.

On 2 March 2021, the Court notified the Applicant about the registration of the
Referral. By the same letter, the Court requested the Applicant to explain a)
what decision of the public authority he is challenging before the Court, b)
what constitutional rights and freedoms were violated, c) to provide the Court
with all relevant information, including all decisions related to his Referral.

8.

On 16 March 2021, the Applicant submitted to the Court a supplemented
referral in which, a) he did not specify what decision of the public authority he
is challenging before the Court, b) what constitutionally guaranteed rights were
violated, c) he did not submit new decisions to the Court, but he sent decisions
that were already an integral part of the Referral of 23 February 2021.
On 17 May 2021, pursuant to paragraph 5 of Article 114 [Composition and
Mandate of the Constitutional Court] of the Constitution and Rule 12 (Election
of President and Deputy President) of the Rules of Procedure, Judge Gresa
Caka-Nimani was elected President of the Constitutional Court. Based on
paragraph 4 of Rule 12 of the Rules of Procedure and Decision KK-SP.71-2/21

9.
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of the Court, it was determined that Judge Gresa Caka-Nimani will take over
the duty of the President of the Court after the end of the mandate of the
current President of the Court Arta Rama-Hajrizi on 25 June 2021.
10.

On 7 June 2021, the Court again sent a letter to the Applicant requesting him:
a) to state what decision of the public authority he is challenging before the
Court, b) to explain to the Court what decision of the state authority violates
his constitutionally guaranteed rights.

11.

On 26 June 2021, pursuant to paragraph (4) of Rule 12 of the Rules of
Procedure and Decision KK-SP 71-2/21 of the Court, Judge Gresa Caka-Nimani
took over the duty of the President of the Court, while based on item 1.1 of
paragraph 1 of Article 8 (Termination of mandate) of the Law, President Arta
Rama-Hajrizi ended the mandate of the President and Judge of the
Constitutional Court.

12.

On 1 July 2021, the Court received a reply from the Applicant stating, "that he
challenges Conclusion no. 07-354-859 of the Administration for Urbanism
and Public Services in the Municipality ofKlina of 28 April 2006". In addition,
the Applicant submitted to the Court several other documents that are not
relevant to the outcome of this procedure.

13.

On 10 September 2021, after considering the report of the Judge Rapporteur,
the Review Panel made a recommendation to the Court on the inadmissibility
of the Referral.

Summary of facts
14.

Based on the case file, it follows that on 1 July 2005, the Directorate for
Urbanism and Public Services in the Municipality of Klina rendered Decision
no. 07-354-859, by which it ordered the Applicant, "to perform certain

actions in connection with the demolition of the building - the house, which
was built without a building permit".
15.

It further follows from the case file that the Applicant did not perform any
actions, and did not act in accordance with Decision no. 07-354-859, of the

Directorate for Urbanism and Public Services.
16.

On 1 November 2005, the Administration for Urbanism and Public Services of
the Municipality of Klina rendered Conclusion 07-354-859, which allows the
execution of the decision of the Administration for Urbanism and Public
Services no. 07-354-859, of 1 July 2005.

17.

On 28 April 2006, the Applicant filed an appeal with the Appeals Board of the
Municipality of Klina against Decision No. 07-354-859, of the Directorate for
Urbanism and Public Services of 1 July 2005.

18.

On 9 June 2006, the Board of Appeals rendered Decision 1/3 No. 354163/2006, rejecting the Applicant's appeal as out of time, stating that "The

Executive Director in the capacity of the Chairman of the Board of Appeals,
referring to his competence from the positive Regulation, on 09.06.2006,
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after considering the deadline for the appeal, it REJECTED as out of time,
because the decision of the Administration for Urbanism and Public Services
was received by the party on 02.11.2005, which confirms the relevant
delivery note".
19.

The Applicant against the decision 1/3, No. 354-163/2006, of the Board of
Appeals, filed a complaint with the Ministry of Environment and Spatial
Planning.

20.

On 9 November 2006, the Ministry of Environment and Spatial Planning
rendered Decision No. 80/06, rejecting the Applicant's appeal, stating:

"Based on the decision of the Executive Director and the Chairman of the
Board of Appeals, on 09.06.2006 the deadline for the party's appeal was
considered, the latter was rejected as out of time, because the party
received the decision of the Administration for Urbanism and Public
Services on 2 November 2005, which was confirmed by the delivery note
attached to the case file, and the party filed an appeal on 28.04.2006.
After presenting the evidence, we found that the appeal was out of time,
and the decision of the Executive Director of the MA of Klina, which
rejected the appeal of the party, is lawful".
21.

The Applicant filed an appeal with the Supreme Court against Decision No.
80/06 of the Ministry of Environment and Spatial Planning.

22.

On 8 October 2008, the Supreme Court rendered Judgment A.No. 3271/2006,
rejecting the Applicant's appeal as ungrounded. In the conclusion of the
Judgment, the Supreme Court stated: "The case file shows that the
construction inspector, on 22.06.2005, acting ex officio, he went to the scene
and stated in the minutes that [...J the building has a temporary building
permit and that the building was built before the war, with dimensions 6X1
meter.

In accordance with Article 41 of the Law on Construction of Investment
Facilities (Official Gazette of SAPK No. 5/86), construction, namely
reconstruction of the facility can be started after obtaining a construction
permit. The construction permit for the construction of the facility is issued
by the municipal administrative authority responsible for construction, and
in accordance with Article 64.2 of the Law on Construction (Official Gazette
No. 2004/15), among other things, it is determined that the removal or
demolition of the facility is performed after construction without a
construction permit.
In this factual situation, this court finds that in this administrative case the
factual situation was correctly determined, from which it follows that the
law was not endangered to the detriment of the claimant. .. "
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Applicant's allegations
23.

The Applicant did not specify in the Referral what constitutional rights and
fundamental freedoms were violated by the judgment of the Supreme Court, as
well as by the decisions and rulings of other public authorities.

24.

In fact, the Applicant alleges "that the Public Authorities violated his
fundamental rights and freedoms guaranteed to me by the Constitution of the
Republic of Kosovo, because they have erroneously determined the factual
situation and have erroneously applied the substantive law".

25.

More specifically, the Applicant relates the alleged violation to the fact "that
the Decision on demolition was made in the name of the tenant, and that he
was not informed about the decision, therefore, he was not present when the
building with all the equipment was demolished".

26.

Finally, the Applicant requests the Court that: "The Municipal Assembly of
Klina compensates the residential house in the amount of 790,000 euro, or to
pay for all appliances and furniture, completely from the roof to the
foundation ".

Admissibility of the Referral
27.

The Court first examines whether the Applicant has fulfilled the admissibility
requirements established in the Constitution, and further specified in the Law
and the Rules of Procedure.

28.

In this respect, the Court refers to paragraphs 1 and 7 of Article 113
[Jurisdiction and Authorized Parties] of the Constitution, which establish:
"1. The Constitutional Court decides only on matters referred to the court
in a legal manner by authorized parties.

[ ...J
7. Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution, but
only after exhaustion of all legal remedies provided by law".

[ ...J
29.

In addition, the Court also refers to the admissibility requirements as
prescribed by the Law. In this regard, the Court refers to Articles 47
[Individual Requests] 48 [Accuracy of the Referral] and 49 [Deadlines] of the
Law, which establish:
Article 47
[Individual Requests]

Every individual is entitled to request from the Constitutional Court
legal protection when he considers that his/her individual rights and
freedoms guaranteed by the Constitution are violated by a public
authority.
2. The individual may submit the referral in question only after he/she has
exhausted all the legal remedies provided by the law".
"1.
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Article 48
[Accuracy of the Referral]

"In his/her referral, the claimant should accurately clarify what rights
and freedoms he/she claims to have been violated and what concrete act of
public authority is subject to challenge".
30.

As to the fulfillment of these requirements, the Court finds that the Applicant is
an authorized party, that he has exhausted all available legal remedies and that
he has specified the act of the public authority, which constitutionality is
challenging before the Court.

31.

However, the Court also takes into account Article 49 [Deadlines] of the Law,
which prescribes:

"The referral should be submitted within a period offour (4) months. The
deadline shall be counted from the day upon which the claimant has been
served with a court decision [ ...J. "
32.

In addition, the Court refers to Rule 39 (1) (c) of the Rules of Procedure, which
provides:
1." The

Court may consider a referral as admissible if:

[ ..J
(c) the referral isfiled withinfour (4) months from the date on which
the decision on the last effective remedy was served on the Applicant,
and,

[ ...J".
33.

In this regard, in assessing whether the requirements of Article 49 of the Law
in conjunction with Rule 39 (1) (c) of the Rules of Procedure have been met,
the Court needs to consider whether the criterion for the 4 (four) month
deadline prescribed by the Law was respected in relation to the ''final
decision" as a result of "effective legal remedy", as required by the
admissibility criteria, established in the Rules of Procedure.

34.

Therefore, the Court recalls that the Applicant only in the reply received by the
Court on 1 July 2021, specifically stated that "before the court challenges
Decision no. 07-354-859, Directorate for Urbanism and Public Services of 1
July 2005".

35.

However, having regard to the procedural path of the present case in relation
to the challenged Decision no. 07-354-859, the Court finds that the Applicant
in order to determine the grounds and legality of the challenged Decision no.
07-354-859, used the legally prescribed legal remedies, on the basis of which
the competent public authorities and courts rendered their decisions, both in
the form of conclusions and in the form of decisions, decisions and judgments,
while assessing the grounds and legality of the challenged decisions, which
can be seen on the basis of the case file.

6

36.

The Court finds that the last legal remedy prescribed by the law used by the
Applicant in order to challenge the Decision no. 07-354-859, as well as other
decisions of public authorities was filing the appeal to the Supreme Court, in
which he challenged the Decision no. 80/06, of the Ministry of Environment
and Spatial Planning of 9 November 2006, regarding the legality of the
Decision No. 07-354-859.

37.

In this regard, the Court finds that the Supreme Court, upon the Applicant's
appeal, on 8 October 2008, rendered Judgment A. No. 3271/2006, by which
the Applicant's appeal against the legality of Decision no. 07-354-859, of the
Administration for Urbanism and Public Services, resolved on the merits.
Based on that, it follows that precisely this judgment of the Supreme Court, is
the last decision that was rendered as a result of an "effective legal remedy" in
the present case.

38.

The Court, having in mind all the facts of the present case, namely Judgment
A. No. 3271/2006 of the Supreme Court of 8 October 2008, and that the
Applicant submitted the Referral to the Court on 23 February 2021, concludes
that the Applicant's Referral was filed out of the 4 month time limit prescribed
by Article 49 of the Law and the Rule 39 (1) (c) of the Rules of Procedure.

39.

The Court wishes in particular to state that the Constitution entered into force
on 15 June 2008, since when the Court also has temporal jurisdiction to deal
with alleged violations of the rights and freedoms guaranteed by the
Constitution. Accordingly, the Applicant had the opportunity to obtain
Judgment A. No. 3271/2006 of the Supreme Court of 8 October 2008, within
4 months, addressed the Constitutional Court, which already had the temporal
jurisdiction to consider the Applicants' requests for possible violations of the
Constitution.

40.

The Court recalls that the purpose of the 4 (four) months legal deadline under
Article 49 of the Law and Rule 39 (1) (c) of the Rules of Procedures, is to
promote legal certainty by ensuring that cases raising constitutional matters
are dealt within a reasonable time and to prevent the authorities and other
persons concerned from being kept in a state of uncertainty for a long period
of time (See, mutatis mutandis, case Sabri Giine§ v. Turkey, application no.
27396/06, Judgment of the ECtHR of 29 June 2012, paragraph 39; and case
of the Constitutional Court No. KI140/13, Ramadan Cakiqi, Resolution on
Inadmissibility of 17 March 2014, paragraph 24).

41.

Therefore, for the reasons elaborated above, the Court finds that the
Applicant's Referral was filed out of the legal time limit provided by Article 49
of the Law and Rule 39 (1) (c) of the Rules of Procedure and, as such, is
inadmissible.
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FOR THESE REASONS

The Constitutional Court, in accordance with Article 113.7 of the Constitution,
Articles 20 and 49 of the Law and Rule 39 (1) (c) of the Rules of Procedure, on 10
September 2021, unanimously
DECIDES
I.

TO DECLARE the Referral inadmissible;

II.

TO NOTIFY this Decision to the Parties:

III. - TO PUBLISH this Decision in the Official Gazette, in accordance
with Article 2004 of the Law;
IV.

This Decision is effective immediately.

Judge Rapporteur

President of the Constitutional Court

Nexhmi Rexhepi

Gresa Caka Nimani

Kopje e vertetuar
Overena kopija
Certified copy
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