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1.

The Referral was submitted by Hasan Shala, President of the Court of Appeals of
the Republic of Kosovo, in his capacity as "Competent Authority" to initiate
disciplinary proceeding in accordance with the Law No. 06/L - 057 on Disciplinary
Liability of Judges and Prosecutors (hereinafter: the Applicant).
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Challenged decision
2.

The Applicant challenges the Decision AA. No. 14/2021 of the Supreme Court of the
Republic of Kosovo (hereinafter: the Supreme Court), of 13 January 2021.

Subject matter
3.

The subject matter the Referral is the constitutional review of the challenged
Decision, which allegedly violates the Applicant's fundamental rights and freedoms
guaranteed by Articles 31 [Right to Fair and Impartial Trial] and 32 [Right to Legal
Remedies], of the Constitution of the Republic of Kosovo (hereinafter: the
Constitution).

Legal basis
4.

The Referral is based on paragraphs 1 and 7 of Article 113 [Jurisdiction and
Authorized Parties] of the Constitution, Articles 22 [Processing Referrals] and 47
[Individual Requests] of Law No. 03/L-121 on the Constitutional Court of the
Republic of Kosovo (hereinafter: the Law) and Rule 32 [Filing of Referrals and
Replies] of the Rules of Procedure of the Court (hereinafter: the Rules of Procedure).

Proceedings before the Court
5.

On 9 February 2021, the Constitutional Court of the Republic of Kosovo
(hereinafter: the Court) received the Applicant's Referral.

6.

On 11 February 2021, the President of the Court appointed Judge Bekim Sejdiu as
Judge Rapporteur and the Review Panel composed of Judges: Gresa Caka-Nimani
(presiding), Bajram Ljatifi and Safet Hoxha (members).

7.

On 2 March 2021, the Court notified the Applicant about the registration of the
Referral and sent a copy of the Referral to the Supreme Court.

8.

On 17 May 2021, based on paragraph 5 of Article 114 [Composition and Mandate of
the Constitutional Court] of the Constitution and Rule 12 (Election of President and
Deputy President) of the Rules of Procedure, Judge Gresa Caka-Nimani was elected
President of the Court Constitutional. Based on paragraph 4 of Rule 12 of the Rules
of Procedure and the Court Decision KK-SP 71-2/21, of 17 May 2021 it was decided
that Judge Gresa Caka-Nimani, shall take over the duty of the President of the Court
after the end of the mandate of the current President of the Court, Arta RamaHajrizi, on 26 June 2021.

9.

On 25 May 2021, pursuant to item 1.1 of paragraph 1 of Article 9 (Prior termination
of the mandate) of the Law and Rule 7 (Resignation of Judges) of the Rules of
Procedure, Judge Bekim Sejdiu submitted his resignation from the position of judge
at the Constitutional Court.

10. On 27 May 2021, the President of the Court Arta Rama-Hajrizi, by Decision No.
KI32/21, appointed Judge Nexhmi Rexhepi as Judge Rapporteur instead of Judge
Bekim Sejdiu.
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11.

On 26 June 2021, based on paragraph 4 of Rule 12 of the Rules of Procedure and the
Decision of the Court KK-SP 71-2/21, of 17 May 2021, Judge Gresa Caka-Nimani
took over the duty of the President of the Court, whilst pursuant to item 1.1 of
paragraph 1 of Article 8 (Termination of mandate) of the Law, President Arta RamaHajrizi concluded the mandate of the President and Judge of the Constitutional
Court.

12. On 30 June 2021, the Review Panel considered the report of the Judge Rapporteur,
and unanimously made a recommendation to the Court on the inadmissibility of the
Referral.

Summary of facts
13. On 13 March 2020, the Applicant, in his capacity as President of the Court of
Appeals, submitted to the Judicial Council of the Republic of Kosovo (hereinafter:
the KJC) a request to initiate an investigation against Judge Q.A., judge at the Court
of Appeal, alleging that the latter had committed a disciplinary offense, as a result
of unequal treatment of the parties. The Applicant has specifically stated that Judge
Q.A., contrary to the Strategy of the KJC for Backlog Reduction and the
Recommendations of the Collegium of Judges of the Court of Appeals, had
disregarded the resolution of the 2015 backlog cases, by resolving cases of equal
importance of 2016, 2017 and 2018. In his Referral, the Applicant alleged that the
aforementioned action of Judge Q.A., constituted violation of paragraphs 1 and 2 of
Article 7 [Access to the Courts] of Law No. 06/L - 057 on Courts (hereinafter: the
Law on Courts); paragraph 1, item 1.3 and paragraph 2, item 2.7 of Article 5
[Disciplinary offenses for judges] of Law No. 06/L - 057 on Disciplinary Liability of
Judges and Prosecutors (hereinafter: the Law on Disciplinary Liability); Article 3.2
of the Code of Professional Ethics for Judges (hereinafter: the Code of Ethics);
section 2.1.4 of Regulation 04/2016 on Determination of Misconduct.
Consequently, the Applicant requested the imposition of disciplinary measure
against Judge Q.A.
14. On 10 April 2020, the KJC by Decision KJC no. 72/2020, established the
Investigation Panel to conduct investigations against Judge Q.A., for the alleged
disciplinary offenses.
15.

On 16 June 2020, the Investigation Panel submitted a written report regarding the
investigation conducted for the alleged disciplinary violations of Judge Q.A.
18 November 2020, the KJC, after holding a hearing, by the KJC Decision No.
262/2020 found that Judge Q.A. is not responsible for the disciplinary offenses set
forth in Article 5, paragraph 1, subparagraph 1.3 and paragraph 2, subparagraphs
2.2 and 2.7 of the Law on Disciplinary Liability.

17.

On an unspecified date, against the aforementioned Decision of the KJC, the
Applicant filed a complaint with the Supreme Court due to: (i) substantial violations
of the provisions of the Law on Disciplinary Liability; (ii) incomplete and erroneous
determination of the factual situation and (iii) erroneous application of substantive
law.
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18.

On 13 January 2021, the Supreme Court by DecisionAA. No. 14/2020 dismissed the
Applicant's complaint as inadmissible.

19.

The Supreme Court, regarding the admissibility of the complaint, referred to
paragraph 1 of Article 9 and paragraphs 1 and 3 of Article 15 [Complaint against
disciplinary decisions] of the Law on Disciplinary Liability. In addition, the Supreme
Court referred to the provisions of Regulation OS/2019 of the Kosovo Judicial
Council on the Disciplinary Procedure of Judges (hereinafter: the Regulation on
Disciplinary Procedure), respectively Article 2, paragraph 1, subparagraph 1.5.

20.

Based on the abovementioned provision of the Regulation on Disciplinary
Procedure, the Supreme Court considered that "in this current dispute-the
Competent Authority cannot have the capacity of the appellant as an authorized
entity to file a complaint directly to the Supreme Court of Kosovo, due to legal
limitations regarding the entity that can file a complaint against the decisions of
the Kosovo Judicial Council. This is due to the fact that from the content of the cited
provision, the part of the definitions under Article 2 of the Regulation on
Disciplinary Procedure, it follows that a party in the entire disciplinary process is
only the subject of disciplinary investigation, whilst other entities are parties
depending on the course of disciplinary proceeding."

21.

Furthermore, the Supreme Court, referring to paragraph 3 of Article 15 of the Law
on Disciplinary Procedure, stated that "the entities authorized to exercise the right
to complaint, depending on the legal interest in exercising the legal remedy, are
the judge or prosecutor subject to disciplinary investigation, the Competent
Authority, which has requested the initiation of investigations and the
Ombudspersonfor the situation defined under Article 12 paragraph 3 of the Law.
These persons have the right to appeal at the Supreme Court only if the Council
does not take a decision in accordance with Article 14, paragraph 6 of the Law on
Disciplinary Liability of Judges and Prosecutors. From the content of this legal
provision it derives that the Competent Authority that has filed a request for
initiation of disciplinary procedure against a judge may exercise the right to
appeal at the Supreme Court of Kosovo, only if the Council fails to issue a decision
within two (2) months from the receipt of the report of the investigation panel
(Article 14 par. 6 of the Law)."

22.

The Supreme Court also found that "the right of the Competent Authority to appeal
at the Supreme Court should be interpreted in accordance with the provision of
Article 15, paragraph 3, ofthe Law, limited to solely the situation where the Council
does not issue a relevant decision. "

23.

Finally, the Supreme Court held that" paragraph 1 of Article 15 of the
aforementioned Law establishes the right to appeal directly to the Supreme Court
of Kosovo, excluding other courts from jurisdiction to decide on disciplinary
procedures as per the complaint, and does not determine the circle of entities that
have the right to appeal, because such issue is determined by paragraph 3 of
Article 15 of the aforementioned Law."

Applicant's allegations
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24.

The Applicant alleges that the challenged Decision of the Supreme Court was issued
in violation of his fundamental rights and freedoms guaranteed by Article 31 [Right
to Fair and Impartial Trial] and Article 32 [Right to Legal Remedies] of the
Constitution.

25. The Applicant in his Referral states that the law does not define "who is party in the

procedure, recognizing this right to every natural and legal person (Article 9,
paragraph 1) hence, the access to the law is generic, unrestricted and
unconditional. "
26.

In addition to the forgoing, the Applicant also refers to paragraph 1.5 of Article 2 of
the Regulation on Disciplinary Procedure of Judges. According to the Applicant "the

finding of the Supreme Court that the Competent Authority can appeal to the
Supreme Court, only in cases where the Council does not issue decisions within two
months from the receipt of the report of the investigation panel (Article 14,
paragraph 6 of the Law), is a subjective interpretation and completely out of the
context of the legal norm." According to the Applicant "[...] this norm as noted,
regulates a certain situation, namely the situation when the KJC does not issue a
decision, within a certain timeline, leaving the Ombudsman the opportunity to file
a complaint, therefore it can not to be interpreted in general for all cases, as the
Supreme Court has done."
27. Based on the reasoning above, the Applicant states that in his case the right to fair
and impartial trial has been violated doubly, respectively according to him this right
has been violated: (i) "in relation to parties (whose interest I represent in this case
as the competent authority), since [QA] as holder of a public junction, contrary to

the law and one of the oldest principles ofjustice "the first in time is the first in
right" has treated them unequally, giving priority to new cases, in relation to old
cases." ; and (ii) has been violated "in relation to me since the case I have initiated
has not been meritoriously concluded, it did not get the final judicial epilogue,
regarding the disciplinary liability of the subject in question, by the judicial
authority of the second instance."
28. Furthermore, the Applicant also alleges the violation of his right to legal remedy,
guaranteed by Article 32 of the Constitution, because according to him the Supreme
Court "arbitrarily and in violation of the law, [strips off] the capacity of the party
in the procedure, by not giving a judicial epilogue to [his] request and is also

contrary to the "principle of two-degrees".
29. Finally, the Applicant requests the Court to: (i) declare his Referral as admissible;
(ii) to find that there is violation of Article 31 of the Constitution in conjunction with
Article 6 of the ECHR and Article 32 of the Constitution; (iii) declare the Decision
AA. No. 14/2020, of the Supreme Court, of 13 January 2021, null and void, and to
return the same for reconsideration; and (iv) order the Supreme Court that "within
a certain time line, to issue a meritorious decision on this matter, concerning the

grounds of his request".
Relevant Constitutional and Legal Provisions
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Constitution of the Republic of Kosovo
Article 31
[Right to Fair and Impartial Trial]

Everyone shall be guaranteed equal protection of rights in the proceedings
before courts, other state authorities and holders ofpublic powers.
2. Everyone is entitled to a fair and impartial public hearing as to the
determination of one's rights and obligations or as to any criminal charges within
a reasonable time by an independent and impartial tribunal established by law.

1.

Article 32
[Right to Legal Remedies]

Every person has the right to pursue legal remedies against judicial and
administrative decisions which infringe on his/her rights or interests, in the
manner provided by law.
European Convention on Human Rights
ARTICLE 6
Right to a fair trial
1.

In the determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established by law.
Judgment shall be pronounced publicly but the press and public may be
excluded from all or part of the trial in the interests of morals, public order or
national security in a democratic society, where the interests ofjuveniles or the
protection of the private life of the parties so require, or to the extent strictly
necessary in the opinion of the court in special circumstances where publicity
would prejudice the interests ofjustice.

[ ...J
LAW NO. o6jL - 054 ON COURTS

Article 7
Access to the Courts

The courts shall treat all persons in an equal manner, without any
discrimination based on race, color, gender, language, religion, political or
other opinion, national or social origin, relation to any community, property,
economic and social condition, sexual orientation, birth, disability or other
personal status.
1.

Every person shall have equal access to the courts and no one shall be denied
due process oflaw or equal protection of the law. Every natural or legal person
has the right to a fair trial within a reasonable timeframe.

2.

LAW No. 06/L - 057 ON DISCIPLINARY LIABILITY OF JUDGES AND
PROSECUTORS
Article 1
6

Purpose and scope

This Law defines the disciplinary offences, the procedure of initiating the
investigation of alleged disciplinary offenses of judges and prosecutors, the
disciplinary procedure before the Kosovo Judicial Council and the Kosovo
Prosecutorial Council, disciplinary sanctions, and legal remedies related to
disciplinary offenses before the Supreme Court.
Article 2
Definitions

The terms used in this Law shall have thefollowing meaning:
1.1. Competent Authority - shall mean Presidents of the Courts, the President of the
Supreme Court, the Chief State Prosecutor, Chief Prosecutors, and the Councils as
the competent authorities to receive complaints againstjudges and prosecutorsfor
alleged disciplinary offenses pursuant to Article 9, paragraph 1;

1.

[ ... ]

Article 5
Disciplinary offenses for judges
1. Ajudge

commits a disciplinary offense ifhe or she:

is convicted ofa criminal offense;
1.2. violates the Law; or 1.3. violates his/her official duties as ajudge.
1.1.

A violation of duties of a judge, pursuant to this Law, shall include the
following actions, ifcommitted by ajudge intentionally or with gross negligence:
2.1. performs official duties disrespecting the principle ofjudicial independence
and impartiality by acting with prejudice or bias based on race, colour, gender,
language, religion, political or other opinion, national or social origin, relation
to any community, property, economic and social condition, sexual orientation,
birth, disability or other personal status of a party to the proceedings;
2.2. does not accord the treatment required by Law to the parties to the
proceedings, their representatives, witnesses and other participants to the
proceedings;
2.3. communicates to unauthorized persons non-public information obtained in
the course of his or her official duty;
2.4. accepts any kind of gifts or remuneration which may lead to, or appear to
lead to improper influence on official decisions and actions;
2.5. abuses the official position in any form to obtain illicit benefits for oneself
or other persons or for any other purposes in contradiction with the Law;
2.6. does not report any case of potential disqualification from proceedings
where required by Law;
2.7. in continuityfails to timely perform official duties required by Law;
2.

[ ...J
CHAPTER III
COMPLAINTS, INVESTIGATIONS AND DISCIPLINARY PROCEEDINGS

Article 9
7

Complaints against judges and prosecutors for disciplinary offenses

1.Natural and legal persons may submit complaints against ajudge or prosecutor
concerning an allegation of a disciplinary offense to the following authorities
(hereinafter the "Competent Authority"):
1.1. the President of the Basic Court and Court of Appeals where the judge is
employed concerning alleged disciplinary offences of that judge;
1.2. the President of the Supreme Court concerning alleged disciplinary offences
of the Presidents of the Basic Courts and the President of the Court ofAppeals;
1.3. the Kosovo Judicial Council concerning alleged disciplinary offences of the
President of the Supreme Court;
1.4. the Chief State Prosecutor concerning alleged disciplinary offences of Chief
Prosecutors;
1.5. the Chief Prosecutor concerning alleged disciplinary offences ofprosecutors
employed at the prosecution office for which the Chief Prosecutor is responsible.
1.6. the Kosovo Prosecutorial Council concerning alleged disciplinary offenses
of the Chief State Prosecutor.
2. When the complaint is sent to the non-competent authority, such authority shall
transfer the complaint to the competent authority, in accordance with the Law on
the General Administrative Procedure.
3. Natural and legal persons may also submit complaints against a judge or
prosecutor to the Ombudsperson.

[ ...J
Article 12
Investigation procedure

1. The Council shall initiate disciplinary procedures based on a request submitted
pursuant to Article 9, paragraph 1 of this Law.
2. A Competent Authority shall request the Council to initiate disciplinary
investigations based on a complaint submitted by a natural or legal persons which
is not dismissed according to Article 9, paragraph 6 of this Law, or ex-officio when
it has reasonable grounds to believe that ajudge or a prosecutor has committed a
disciplinary offence.
3. The Ombudsperson may request the Council to initiate disciplinary
investigations against a Court President or the Chief Prosecutor if they have
reasons to believe that they have committed a disciplinary offense pursuant to
Article 9, paragraph 7 of this Law. The Ombudsperson may also request the
Council to initiate disciplinary investigations against ajudge or prosecutor if they
consider that a Competent Authority has decided to dismiss a complaint against
such judge or prosecutor in contradiction with Article 9, paragraph 5, in which
8

case they shall provide a reasoning why the complaint should not have been
dismissed.

[ ...J
Article 14
Disciplinary Procedures
1. Upon receiving of the written report on the investigation on the judge or the
prosecutor, or upon receiving of the agreement based on the Article 13 of this Law,
respective Council shall hold a session in the time frame of thirty (30) days. The
Council may choose to hold additional sessions if the necessity derives out of the
complexity of the case. Parties to the procedure shall be invited to take part in the
session of the Council.

The judge or the prosecutor against who the disciplinary procedure has been
initiated, has a right ofdefending him/herselfor hire a defense lawyer. The Council
shall be obliged to provide access to all the evidence collected as well as in all the
dossiers of the case.

2.

3. The Council shall decide whether the alleged disciplinary offense has been
committed and, if it finds that the judge or prosecutor has committed the alleged
disciplinary offense, impose the disciplinary sanction according to the provisions
of this Law.
4. The quorum in disciplinary proceedings shall be nine (9) members of the
Council, and Council's decisions shall be made by simple majority vote of the
members present.
5. The decision of the Council shall be in written and shall contain the reasons for
the decision and legal advice. A copy of the decision shall be sent to the Competent
Authority which has requested the initiation of the investigation and to the judge
or prosecutor, as well as to the Ombudsman, in cases foreseen in Article 12
paragraph 3 of this Law. The decision ofthefirst instance shall be published in the
web site of the Council after it becomes final.
6. The Council shall reach its decision within two (2) months from the receipt of the
report of the investigation panel.
Article 15
Complaint against disciplinary decisions

Parties shall have the right to appeal against the disciplinary decisions of the
Council, directly to the Supreme Court ofKosovo, withinfifteen (15) days from the
day of receipt of the decision. Other courts in Kosovo shall not have competence to
review and decide on the disciplinary procedure against judges and prosecutors.
2. The complaint against the decision of the Council shall have a suspension effect
and shall prohibit the implementation of such decision, until the complaint is
reviewed.
3. If the Council does not issue a decision in accordance with Article 14, paragraph
6, the judge or prosecutor and the Competent Authority which has requested the
initiation of investigations, and in accordance with Article 12 paragraph 3 of this
1.
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Law, the Ombudsperson may file a complaint before the Supreme Court for failure
to act by the relevant Council.
4. The complaint may be filed for the following reasons:
4.1. erroneous application of the Law;
4.2. in case ofprocedural violation prescribed by Law;
4.3. a clear or obvious factual error that affects substantial rights of the party if it
seriously affects the fairness and integrity of the proceedings;
5. The Supreme Court, within a trial panel composed of three (3) members elected
by the President of the Supreme Court shall, within thirty (30) days, review and
decide on the complaint. If the President of the Supreme Court is the subject of the
Council's decision, then the oldest judge of the Supreme Court will elect the
members.
6. After reviewing the complaint, the Supreme Court may confirm the decision of
the Council, amend it or return to the Council for review.
7. In case the Supreme Court decides to return the case for review to the Council,
then the Council shall decide within thirty (30) days from the day when the
decision was received, according to the decision of the Court and notify the Court
in writing of its decision. 8. In case that the Supreme Court does not receive a
notification according to paragraph 6 within thirty (30) days from the day when
the case was returnedfor review, then the Supreme Court shall decide on the case
withinfifteen (15) days. 9. The decision of the Supreme Court shall befinal.lo. The
composition of the trial panel before the Supreme Court according to paragraph 5
of this Article and the composition of the investigation panel according to Article
12, paragraph 5 shall not be composed by the members who are subject to
disciplinary procedures.
Regulation OS/2019 of the Kosovo Judicial Council on the Disciplinary
PTocedureofJudges
Article 2
Definitions

Terms used in this regulation have thefollowing meanings:
1.1
Competent Authority - means the Presidents of the Courts, the President of the
Supreme Court, and the Kosovo Judicial Council as the competent authority to
receive complaints against judges for alleged disciplinary offenses pursuant to
Article 9, paragraph 1 of the Law;
1.2
Council- means the Kosovo Judicial Council;
1.3
President of the Court - means the President of the Basic Court, the President of
the Court ofAppeals, and the President of the Supreme Court;
1.4
Serious 'Criminal Offense - means the criminal offenses defined by applicable
law.
1.5
Depending on the course of the disciplinary proceedings, the parties are: the
complainant, the President of the Court, the Council and the Ombudsperson;
1.

Article 8
Request for Initiation of Investigation
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If the competent authority (the President of the Court) finds that the complaint
is well-founded or alleges a disciplinary offense, it shall submit to the Council a
request for the initiation of an investigation.
2. The competent authority may request the Council to initiate investigations
against ajudge ex officio if it considers that there are reasonable grounds to believe
that ajudge has committed a disciplinary offense.
3. The request for the initiation of investigations should contain the following
elements:
a. the identity of the judge to be investigated,
b. a more accurate description of the factual and legal aspects upon which the
suspicion of disciplinary violation has arisen,
c. proposalfor imposing a disciplinary measure in accordance with the law,
d. a precise description of the actions taken by the President, as well as all
documents, party statements or eventual evidence collected during the initial
review phase.
4. The competent authority, at the moment when it submits the request for
investigation to the Council, at the same time informs the judge who is the subject
of the investigation.
1.

Article 22
Complaint to Disciplinary Decisions

The parties have the right to appeal against the disciplinary decisions of the
Council directly to the Supreme Court of Kosovo. The complaint must be filed
within 15 days from the day of receipt of the decision of the Council.
2. The parties, including the judge, the competent authority and the Ombudsperson
have the right to file a complaint against the Council for failure to act, to the
Supreme Court, the appeal is filed two (2) months from the date when the Council
receives the report of the investigation panel.
3. The appeal against the decision of the Council suspends and postpones its
implementation until the issuance of the decision by the Supreme Court.
4. The Supreme Court, in a panel of three (3) members elected by the President of
the Supreme Court, shall decide within thirty (30) days on the complaint based on
the delivered written submissions.
5. The composition of the trial panel of the Supreme Court should not consist of
members who are subject to disciplinary proceedings.
1.

Assessment of the admissibility ofReferral
30. The Court first examines whether there have been fulfilled the admissibility
requirements established in the Constitution, foreseen in the Law and further
specified in the Rules of Procedure.
31.

In this respect, the Court refers to paragraphs 1 and 7 of Article 113 [Jurisdiction
and Authorized Parties] of the Constitution which establish:
"1. The Constitutional Court decides only on matters referred to the court in a
legal manner by authorized parties.

[ ...J
11

32.

7. Individuals are authorized to refer violations by public authorities of their
individual rights and freedoms guaranteed by the Constitution, but only after
exhaustion of all legal remedies provided by law."
The Court further refers to Article 47 [Individual Request] of the Law and Rule 39
(1) (a) of the Rules of Procedure, which stipulate:
Article 47
[Individual Request]
"1. Every individual is entitled to request from the Constitutional Court legal
protection when he considers that his/her individual rights and freedoms
guaranteed by the Constitution are violated by a public authority.

The individual may submit the referral in question only after he/she has
exhausted all the legal remedies provided by the law."

2.

Rule 39
[Admissibility Criteria]
(1) The Court may consider a referral as admissible if:

(a)

the referral is filed by an authorized party,

[ ...J,"
33.

Referring to the abovementioned provisions, the Court must first examine whether
the Applicant is an authorized party to submit his Referral in terms of
abovementioned provisions of the Constitution, the Law and the Rules of Procedure.

34.

In the present case, the Court recalls that the Applicant, in his capacity as President
of the Court of Appeals and at the same time in the capacity of a competent authority
under the provisions of the Law on Disciplinary Liability, on 13 March 2020,
submitted a request to the KJC to initiate investigations against Judge Q.A., judge
at the Court of Appeals, alleging that the latter had committed a disciplinary offense,
as a result of the unequal treatment of the parties. According to the case file
submitted by the Applicant, the Court notes that the procedure for initiating
investigations against Judge Q.A., was initiated ex officio by the Applicant, without
any specific request of other parties for such a procedure (paragraph 2 of Article 12
[Investigation Procedure] of the Law on Disciplinary Liability). On 10 April 2020,
the KJC established the Investigation Panel to conduct investigations against Judge
Q.A., for the alleged disciplinary offenses, which panel on 16 June 2020 submitted
a written report regarding the investigation conducted against Judge Q.A. The KJC
after holding the hearing, by the KJC Decision. No. 262/2020, of 18 November
2020, found that Judge Q.A., was not responsible for the disciplinary offenses set
forth in Article 5, paragraph 1, subparagraph 1.3 and paragraph 2, subparagraphs
2.2 and 2.7 of the Law on Disciplinary Liability.

35. Furthermore, the Court notes that the Applicant filed a complaint with the Supreme
Court against the aforementioned Decision of the KJC, due to: (i) substantial
violations of the provisions of the Law on Disciplinary Liability; (ii) incomplete and
12

erroneous determination of the factual situation; and (iii) erroneous application of
substantive law. On 13 January 2021, the Supreme Court by Decision AA. No.
14/2020, dismissed the Applicant's complaint as inadmissible, with the reasoning
that the Applicant was not an authorized party to file a complaint at this court. The
Supreme Court referred to Article 2; paragraph 1 of Article 9; paragraphs 1 and 3 of
Article 15 [Disciplinary offenses for judges] of the Law on Disciplinary Liability; and
Article 2, paragraph 1, subparagraph 1.5 of the Regulation on Disciplinary
Procedure, stating that the party to the procedure is only the subject of the
disciplinary investigation, namely Judge Q.A., against whom the investigation and
disciplinary procedure has been initiated. The Supreme Court clarified that the
Applicant would have the right to file a complaint with the Supreme Court only if
the KJC does not issue a decision within two (2) months from the receipt of report
of the investigation panel. Consequently, the Supreme Court found that, since the
KJC had issued its Decision of 18 November 2020, the Applicant was not an
authorized party to file a complaint to the Supreme Court.
36. The Applicant in his Referral before the Constitutional Court challenges the
abovementioned finding of the Supreme Court, alleging violation of Article 31 [Right
to Fair and Impartial Trial] and Article 32 [Right to Legal Remedies] of the
Constitution.
37. As set out above, the Court notes that the procedure for initiating investigation
procedure against a judge is set out in the provisions of the Law on Disciplinary
Liability and the Regulation on Disciplinary Procedure. In this context, referring to
Article 2 of the Law on Disciplinary Liability and Article 2 of the Regulation on
Disciplinary Procedure, the Court notes that the Applicant in the disciplinary
procedure conducted against Judge Q.A., had the capacity of the Competent
Authority.
38.

In this regard, the Court recalls that the appeal procedures against the KJC
Decisions are set out in Article 15 of the Law on Disciplinary Liability and Article 22
of the Regulation on Disciplinary Procedure.

39. In relation to the above, the Court recalls the reasoning of the Supreme Court, which
by its Decision had assessed and concluded the following: "[...J "in this current
dispute-the Competent Authority cannot have the capacity of the appellant as an
authorized entity to file a complaint directly to the Supreme Court of Kosovo, due
to legal limitations regarding the entity that can file a complaint against the
decisions ofthe Kosovo Judicial Council. This is due to the fact that from the content
of the cited provision, the part of the definitions under Article 2 of the Regulation
on Disciplinary Procedure, itfollows that a party in the entire disciplinary process
is only the subject of disciplinary investigation, whilst other entities are parties
depending on the course of disciplinary proceeding."
40.

The Supreme Court further reasoned that "the entities authorized to exercise the
right to complaint, depending on the legal interest in exercising the legal remedy,
are the judge or prosecutor subject to disciplinary investigation, the Competent
Authority, which has requested the initiation of investigations and the
Ombudspersonfor the situation defined under Article 12 paragraph 3 of the Law.
These persons have the right to appeal at the Supreme Court only if the Council
does not issue a decision in accordance with Article 14, paragraph 6 of the Law on
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Disciplinary Liability of Judges and Prosecutors. From the content of this legal
provision it derives that the Competent Authority that has filed a request for
initiation of disciplinary procedure against a judge may exercise the right to
appeal at the Supreme Court ofKosovo, only if the Council fails to issue a decision
within two (2) months from the receipt of the report of the investigation panel
(Article 14 par. 6 of the Law)."
41.

Consequently and based on the above, the Court must examine whether the
Applicant is an authorized party to file an individual referral with the Constitutional
Court, respectively to examine whether the Applicant has the status of victim of
violations of his rights and freedoms guaranteed by the Constitution, as defined in
paragraph 7 of Article 113 of the Constitution.

42. In this context, the Court also refers to the case law of the European Court of Human
Rights (hereinafter: the ECtHR) which found that "the word victim in the context of
Article 34 of the Convention, denotes the person or persons directly or indirectly

affected by the alleged violation, but also any indirect victims to whom the
violation would cause harm or who would have a valid and personal interest in
seeing it brought to an end" (see the case of the ECtHR, Vallianatos and others v.
Greece [GCH], Judgment of7 November 2013, paragraph 47).
43. According to the ECtHR, "the notion of "victim " has been interpreted autonomously
and notwithstanding domestic rules such as those of an interest or opportunity to
take actions (see the case of the ECtHR, Gorraiz Lizarraga and others v. Spain,
Application No. 62543/00, Judgment, of 27 April 2004, paragraph 35; see also the
case of the Court, KI34/20, Applicant Ramadan Zogaj, Resolution on
Inadmissibility, of 10 November 2020, paragraph 80) although the Court must take
into account the fact that the Applicant was a party to the proceeding at the
domestic courts" (see case, Aksu v. Turkey [GCH], Judgment of 15 July 2012,
paragraph 52; Micallef v. Malta [GCH], Judgment of 15 October 2009, paragraph
48; Bursa Barosu Ba§kanligi and others v. Turkey, Judgment of 19 June 2018,
paragraphs 109-117). Furthermore and relevant to the circumstances of the present
case, based on the case law of the ECtHR, the term "victim", in the context of
individual requests, means persons who have been directly or indirectly affected by
the alleged violation.
44. Based on the case file, the Court recalls that the Applicant in his Referral alleges
violation of Article 31 of the Constitution, due to the fact that as a result of failure of
the Supreme Court to review his complaint on merits, the rights of third parties
guaranteed by the Constitution have been violated. In this regard, the Court recalls
that the Referral was submitted to the Constitutional Court by the Applicant, in the
capacity of competent authority under the Law on Disciplinary Procedure.
Consequently, according to the case file, it does not result that the initiation of the
investigation procedure against Judge Q.A., is the outcome of requests or
complaints of third parties, but the same has been initiated ex officio by the
Applicant.
45. The Court considers that in this procedure was not decided regarding the individual
rights and freedoms of the Applicant guaranteed by the Constitution. Consequently,
the Court based on the abovementioned elaboration concludes that the Applicant
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does not qualify as victim, to whom the violation would have cause harm or would
have a valid and personal interest in seeing it brought to an end.
46. Therefore, the Court finds that the Applicant is not an authorized party, as defined
in paragraphs 1 and 7 of Article 113 of the Constitution and Rule 39 (1) (a) of the
Rules of Procedure, to file a Referral against a Decision, which was issued in a
proceeding where the Applicant was not considered as an authorized procedural
party and through which it was not decided regarding his rights.
47. In conclusion, the Court, pursuant to paragraphs 1 and 7 of Article 113 of the
Constitution and Rule 39 (1) (a) of the Rules of Procedure, finds that the Applicant's
Referral must be declared inadmissible.
FOR THESE REASONS

The Constitutional Court of the Republic of Kosovo, in accordance with Article 113.7 of
the Constitution, Articles 20 and 47 of the Law and Rule 39 (1) (a) of the Rules of
Procedure, in the session held on 30 June 2021, unanimously
DECIDES

I.

TO DECLARE the Referral inadmissible;

II.

TO NOTIFY this Decision to the Parties;

III.

TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20-4 of the Law; and

IV.

This Decision is effective immediately.

Judge Rapporteur

President of the Constitutional Court

Nexhmi Rexhepi

Gresa Caka-Nimani

Kopje e vertetuar
Overena kopija
Certified C opy

This translation is unofficial and serves for informational purposes only.
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