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Applicant 

1. 	 The Referral was submitted by Albert Hyseni from Gjakova, represented by Teki 
Bokshi from Gjakova (hereinafter: the Applicant). 



Challenged decision 

2. 	 The Applicant challenges the Decision [PN. No. 426/2020] of 23 June 2020 of 
the Court of Appeals (hereinafter: the Court ofAppeals). 

Subject matter 

3. 	 The subject matter of this Referral is the constitutional review of the challenged 
Decision, by which the Applicant alleges violation of his rights guaranteed by 
Articles 1 [Definition of State], 7 [Values], 3 [Equality Before Law], 21 [General 
Principles], 29 [Right to Liberty and Security], and 31 [Right to Fair and 
Impartial Trial] of the Constitution of the Republic of Kosovo (hereinafter: the 
Constitution) in conjunction with Article 6 [Right to a fair trial] of the European 
Convention on Human Rights (hereinafter: the ECHR). 

Legal basis 

4. 	 The Referral is based on paragraphs 1 and 7 of Article 113 [Jurisdiction and 
Authorized Parties] of the Constitution, Articles 20 [Decisions] and 47 
[Individual Requests] of Law No. 03/L-121 on the Constitutional Court of the 
Republic of Kosovo (hereinafter: the Law) and Rules 32 [Filing of Referrals and 
Replies] and 59 [Types of Decisions] of the Rules of Procedure of the 
Constitutional Court of the Republic of Kosovo (hereinafter: the Rules of 
Procedure). 

Proceedings before the Constitutional Court 

5. 	 On 28 September 2020, the Applicant submitted the Referral to the 
Constitutional Court of the Republic of Kosovo (hereinafter: the Court). 

6. 	 On 29 September 2020, the Applicant's representative submitted a submission 
to the Court. 

7. 	 On 1 October 2020, the Applicant's representative submitted to the Court the 
power of attorney for representation. 

8. 	 On 12 October 2020, the President of the Court appointed Judge Bajram Ljatifi 
as Judge Rapporteur and the Review Panel composed of Judges: Bekim Sejdiu 
(Presiding) Selvete Gerxhaliu-Krasniqi and Gresa Caka-Nimani, members. 

9. 	 On 15 October 2020, the Court notified the Applicant about the registration of 
the Referral and sent a copy of the Referral to the Court of Appeals. 

10. 	 On 20 May 2021, the Review Panel considered the report of the Judge 
Rapporteur, and unanimously recommended to the Court the inadmissibility of 
the Referral. 

Summary of facts 

11. Based on the case file, on 4 June 1997, the Applicant by the Judgment [Po No. 
(K. No.) 20/96] ofthe District Court in Peja (hereinafter: the District Court) was 



convicted of the criminal offense of murder under Article 47 par. 2 point 4 and 
attempted murder under Article 47 par. 2 point 4 of the Criminal Law of Serbia 
in conjunction with Article 19 of the LPJ and for the criminal offense of 
Unauthorized Possession of a Firearm under Article 33 par. 1 of the Law on 
Weapons and Ammunition, and was sentenced to a aggregate imprisonment 
sentence of 15 (fifteen) years, in which sentence the time spent in detention on 
remand from 12 December 1995 was calculated. 

12. 	 On 17 December 1997, the Supreme Court of Serbia, by the Judgment [Kz. No. 1. 
1256/97], upheld the Judgment ofthe District Court. 

13. 	 The Applicant was sent to Dubrava Prison to serve his sentence, where after the 
end of the war in Kosovo on 9 June 1999 he was transferred to serve his 
sentence in prisons of Serbia, namely in Vranje Prison, where according to the 
case file, he escaped from there in 2001 and returned to Kosovo. 

14. 	 On 1 February 2019, the Applicant, returning from Austria to Kosovo, at the 
Hungarian border was arrested by the Hungarian authorities on the basis of an 
Interpol warrant arrest issued by Serbia, and by the competent Hungarian 
Court in Budapest he was imposed the detention on remand. 

15. 	 On 25 February 2019, the Serbian Ministry of Justice by the request [713-01
08101/2009-08] requested the extradition of the Applicant to the Serbian 
authorities. 

16. 	 As the Applicant was a citizen of the Republic of Kosovo, the Basic Court in Peja 
(hereinafter: the Basic Court) filed a request for extradition of the Applicant in 
order to serve the remainder of his sentence in Kosovo, which request through 
the Ministry of Justice of the Republic of Kosovo (hereinafter: MoJ) was 
addressed to the competent authorities of the Republic of Hungary. 

17. 	 The Republic of Hungary treated the request of Kosovo as a competing request 
for extradition, and decided that the Applicant be extradited to Kosovo and the 
latter was handed over to the competent authorities of the Republic of Kosovo, 
where he was sent to serve his sentence in Dubrava Prison. 

18. 	 The Applicant through a request addressed to the Central Directorate of the 
Kosovo Correctional Service in Prishtina (hereinafter: KCS) requested his 
release from prison. 

19. 	 On 7 April 2020, the KCS through the act with [no. 0316] informed the 
Applicant that they are not competent to review his request for release from 
prison, and that they are only enforcing the court decisions. 

20. 	 On 4 May 2020, the Applicant's representative filed a request with the Basic 
Court in Peja (hereinafter: the Basic Court) for the release of the Applicant on 
the grounds that the latter was not requested by the Kosovo authorities but was 
arrested by the Hungarian authorities according to a letter from the Serbian 
authorities. 



21. 	 On 1 June 2020, the Basic Court by Decision (E. D. No. 32/20) rejected the 
Applicant's request for release from prison as ungrounded. 

22. 	 Against the Decision of the Basic Court, the Applicant's representative filed an 
appeal with the Court of Appeals, alleging that the challenged Decision violates 
the Applicant's rights guaranteed by the Constitution, as well as the rights 
guaranteed by Article 415 1.1 of the Criminal Procedure Code of Kosovo 
(hereinafter: CPCK), the fundamental right provided by other laws of Kosovo, 
Article 415.1.3 of the CPCK, with the proposal that the Court of Appeals modify 
the challenged decision and remand the case for reconsideration. 

23. 	 On 23 June 2020, the Court of Appeal by Decision [Po N. No. 426/2020] 
rejected as ungrounded the Applicant's appeal filed against the Decision of the 
Basic Court (E. D. No. 32/20) of 1 June 2020. 

Applicant's allegations 

24. 	 The Applicant challenges the Decision [Po N. No. 426/2020] of 23 June 2020 of 
the Court of Appeals, alleging that it was rendered in violation of his 
fundamental rights and freedoms guaranteed by Articles 1 [Definition of State], 
7 [Values], 3 [Equality Before the Law], 21 [General Principles], 29 [Right to 
Liberty and Security], 31 [Right to Fair and Impartial Trial] of the Constitution 
in conjunction with Article 6 [Right to a fair trial] of the ECHR. 

25. 	 The Applicant alleges that the regular courts have acted superficially and have 
not dealt with the allegations of the claim and the appeal and thus the Applicant 
alleges that his rights guaranteed by Article 31 of the Constitution have been 
violated. He further states that "only by giving a reasoned decision there can be 
public scrutiny and administration ofjustice". 

26. 	 The Applicant further states that the regular courts did not take into account the 
fact that the Judgment of the District Court was a Judgment "of the structure of 
that discriminatory Serbian time, which is confirmed by the fact that the trial 
panel was composed of Serbian judges". He also claims that the Judgment of 
the District Court was upheld by the Supreme Court of Serbia in Belgrade, and 
with this he emphasizes that these court decisions are court decisions of a 
foreign state, and the latter cannot be applied in Kosovo. According to him, the 
foreign decisions can be implemented only if the relevant procedure provided 
for the acceptance of the foreign decision of the foreign state and its execution is 
applied, and that in the relation of the Republic of Kosovo with that of Serbia, 
the European Convention on International Validity of Criminal Trials, cannot be 
applied because the same convention has not been approved by the Republic of 
Kosovo. He also states that Law no. 04/L-213 on International Legal 
Cooperation in Criminal Matters, which regulates the conditions and 
procedures for international legal cooperation in criminal matters between the 
Republic of Kosovo and other states, provides that in the absence of an 
international agreement between the Republic of Kosovo and the foreign state 
legal cooperation can be provided on the basis of the principle of reciprocity, 
namely there is no agreement between the Republic of Kosovo and Serbia, and 
there is no reciprocity. 



27. 	 The Applicant further alleges that the regular courts have erroneously 
determined the fact that he was not entitled to be released from serving his 
sentence, pursuant to the agreement concluded in Belgrade between UNMIK 
and the Federal Republic of Yugoslavia on 5 November. 2001, because the 
offense for which he was found guilty, belonged to the group of ordinary 
criminal offenses. In this regard, he emphasizes that after the return of 
prisoners to Kosovo, not only prisoners who were deprived of their liberty and 
tried as a result of the armed contlict, namely the war in Kosovo, were released, 
but also other prisoners were released, thus, as a result, all court decisions of 
the Serbian regime in Kosovo have been reviewed by the UNMIK Department of 
Justice, and all prisoners have been released on that ground. He claims that the 
prisoners for ordinary offenses have also been released, in connection with 
which, he refers to an order for the release of a person for whom he states that 
he was also released even though he was convicted by the District Court, and 
with this, the court of first instance has treated citizens unequally before the law 
and that his constitutional rights have been violated. 

28. 	 According to the Applicant "the reason why his criminal case was not included 
in the administrative order for release, because he was already free at the 
time, he was in Kosovo at liberty and that his case had no reason to be 
reconsidered". The Administrative Release Order was based on the joint 
document of UNMIK and the Federal Republic of Yugoslavia as well as the 
decision of the Special Representative of the Secretary-General of the United 
Nations, therefore according to the Applicant, he is entitled to be treated equally 
with others. 

29. 	 Finally, the Applicant requests the Court to: (i) declare the Referral admissible; 
(ii) find that there has been a violation of Articles 1 par. 2, 3 par. 2,7, 21, 29 and 
31 of the Constitution in conjunction with Article 6 of the ECHR; (iii) declare 
invalid the Decision of the Court of Appeals and the Basic Court; and (iv) order 
his release. 

Admissibility of the Referral 

30. 	 The Court first examines whether the Applicant has fulfilled the admissibility 
requirements established in the Constitution, and further specified in the Law 
and the Rules of Procedure. 

31. 	 In this respect, the Court initially refers to Articles 113.1 and 113.7 [Jurisdiction 
and Authorized Parties] of the Constitution, which establish: 

Article 113 

«1. The Constitutional Court decides only on matters referred to the court 
in a legal manner by authorized parties. 

[. ..J 

7. Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion ofall legal remedies provided by law." 



32. 	 The Court further refers to Articles 47 [Individual Requests], 48 [Accuracy of 
the Referral] and 49 [Deadlines] of the Law, which establish: 

Article 47 

[Individual Requests] 


"1. Every individual is entitled to request from the Constitutional Court 
legal protection when he considers that his/her individual rights and 
freedoms guaranteed by the Constitution are violated by a public 
authority. 
2. The individual may submit the referral in question only after he/she has 
exhausted all the legal remedies provided by the law." 

Article 48 
[Accuracy of the Referral] 

In his/her referral, the claimant should accurately clarify what rights and 
freedoms he/she claims to have been violated and what concrete act of 
public authority is subject to challenge". 

Article 49 
[Deadlines] 

"The referral should be submitted within a period offour (4) months. The 
deadline shall be counted from the day upon which the claimant has been 
served with a court decision. [. . .] 

33. 	 With regard to the fulfillment of these criteria, the Court finds that the 
Applicant is an authorized party; challenges an act of a public authority, namely 
the Decision [Po N. No. 426/2020] of 23 June 2020 ofthe Court of Appeals; has 
clarified the rights and freedoms he claims to have been violated; has exhausted 
all legal remedies provided by law, and has submitted the referral within the 
legal deadline. 

34. 	 However, in addition to these criteria, the Court must also examine whether the 
Applicant has met the admissibility criteria established in Rule 39 
[Admissibility Criteria] of the Rules of Procedure. Specifically, Rule 39 (2) 
stipulates that: 

"(2) The Court may consider a referral as inadmissible if the referral is 
manifestly ill founded because the Applicant has not sufficiently proved 
and substantiated the claim". 

35. 	 The Court initially notes that the abovementioned rule, based on the case law of 
the European Court of Human Rights (hereinafter: the ECtHR) and of the 
Court, enables the latter to declare inadmissible referrals for reasons related to 
the merits of a case. More precisely, based on this rule, the Court may declare a 
referral inadmissible based on and after assessing its merits, namely if it deems 
that the content of the referral is manifestly ill-founded on constitutional basis, 
as defined in paragraph (2) of Rule 39 of the Rules of Procedure (see case 



KI04/21, Applicant Nexhmije Makolli, Resolution on Inadmissibility of 12 May 
2021, paragraph 26; see also case KI175/21, Applicant Privatization Agency of 
Kosovo, Resolution on Inadmissibility of 27 April 2021, paragraph 37). 

36. 	 Based on the case law of the ECtHR but also of the Court, a referral may be 
declared inadmissible as "manifestly ill-founded" in its entirety or only with 
respect to any specific claim that a referral may constitute. In this regard, it is 
more accurate to refer to the same as "manifestly ill-founded claims". The 
latter, based on the case law of the ECtHR, can be categorized into four separate 
groups: (i) claims that qualify as claims of ,fourth instance"; (ii) claims that are 
categorized as "clear or apparent absence ofa violation"; (iii) "unsubstantiated 
or unsupported" claims; and finally, (iv) "confused or farfetched" claims (see, 
more precisely, the concept of inadmissibility on the basis of a referral assessed 
as "manifestly ill-founded", and the specifics of the four above-mentioned 
categories of claims qualified as "manifestly ill-founded", The Practical Guide to 
the ECtHR on Admissibility Criteria of 31 August 2019; Part III. Inadmissibility 
Based on Merit; A. Manifestly ill-founded applications, paragraphs 255 to 284, 
see also case KI04/21, cited above, paragraph 27, and case KI175/21, cited 
above, paragraph 38). 

37. 	 In the context of the assessment of the admissibility of the referral, namely, the 
assessment of whether the Referral is manifestly ill-founded on constitutional 
basis, the Court will first recall the substance of the case that this referral entails 
and the relevant claims of the Applicant, in the assessment of which the Court 
will apply the standards of the case law of the ECtHR, in accordance with which, 
pursuant to Article 53 [Interpretation of Human Rights Provisions] of the 
Constitution, it is obliged to interpret the fundamental rights and freedoms 
guaranteed by the Constitution (see case KI04/21, cited above, paragraph 28, 
and case KI175/21, cited above, paragraph 39). 

38. 	 The Court notes that the Applicant complains in essence of a violation of: (i) the 
right to a fair and impartial trial guaranteed by Article 31 of the Constitution 
and Article 6 of the ECHR, (ii) the right to equality before the law guaranteed by 
Article 24 of the Constitution and (iii) and for violation of rights under Articles 1 

[Definition of State], 3 [Equality Before the Law], 7 [Values], 21 [General 
Principles], 29 [Right to Liberty and Security] of the Constitution. The Court 
will therefore consider each of these allegations individually. 

Regarding the right to a fair trial guaranteed by Article 31 of the 
Constitution and Article 6 ofthe ECHR 

39. 	 The Court notes that, in essence, all allegations of the Applicant are mainly 
related to violation of Article 31 of the Constitution, in conjunction with Article 
6 of the ECHR. In this regard, the Applicant complains that in his case the 
regular courts have erroneously determined the facts, and have not sufficiently 
reasoned their decisions. 

40. 	 With regard to these allegations, the Court first notes that as a general rule, the 
allegations of erroneous determination of factual situation and erroneous 
interpretation of the law, allegedly made by the regular courts, are related to the 
scope of legality and, as such, do not fall under the jurisdiction of the Court, 



therefore, in principle, the Court cannot consider them (See, the case of Court 
No. Kl06/17, Applicant L.G. and five others, Resolution on Inadmissibility, of 
25 October 2016, paragraph 36; case Kl122/16, Applicant Riza Dembogaj, 
Judgment of 30 May 2018, paragraph 56; and Kl49/19 Applicant Limak Kosovo 
International Airport J.S.c. "Adem Jashari" , Resolution on Inadmissibility of 
10 October 2019, paragraph 47). 

41. 	 The Court has consistently reiterated that it is not its duty to deal with errors of 
fact and law allegedly committed by the regular courts (legality), unless and 
insofar as they may have violated the fundamental rights and freedoms 
protected by the Constitution (constirutionality). The Constitutional Court may 
not itself assess the reason which has led a regular court to adopt one decision 
rather than another. If it were otherwise, the Constitutional Court would be 
acting as a court of ''fourth instance" which would result in exceeding the limits 
set by its jurisdiction. In fact, it is the role of the regular courts to interpret and 
apply the pertinent rules of procedural and substantive law (see, case of the 
ECtHR, Garcia Ruiz v. Spain, Judgment of 21 January 1999, paragraph 28; and 
see, also, cases of the Court: Kl70/11, Applicants Faik Hima, Magbule Hima 
and Besart Hima, Resolution on Inadmissibility, of 16 December 2011, 
paragraph 29; Kl06/17, cited above, paragraph 37; Kl122/16, cited above, 
paragraph 57; and Kl49/16, cited above, paragraph 48). 

42. 	 The Court has consistently held this view, based on the case law of the ECtHR, 
and has clearly stated that it is not the role of this Court to review the findings of 
the regular courts as to the factual situation and the application of substantive 
law (see cases ofthe Court: Kl06/17, cited above, paragraph 38; Kl122/16, cited 
above, paragraph 58; and Kl49/19, cited above, paragraph 49). 

43. 	 The Court, however, emphasizes that the case law of the ECtHR and of the 
Court also determine circumstances under which exceptions to this stance 
should be made. The ECtHR states, while the domestic authorities, namely the 
courts, have primary duty to resolve problems relating to the interpretation of 
applicable law, the role of the Court is to ensure or verify that the effects of this 
interpretation are in compliance with the Constitution and the ECHR (see the 
ECtHR case, Miragall Escolano et al. v. Spain, Judgment of 25 May 2000, 
paragraphs 33-39). 

44. 	 The Court clarifies, however, that although the role of the Court is limited in 
terms of assessing the interpretation of law, it must ensure and take action 
when it observes that a regular court has "applied the law manifestly 
erroneously", in a particular case and which may have resulted in "arbitrary 
conclusions" or "manifestly unreasoned" for the Applicant (as to the basic 
principles regarding manifestly erroneous interpretation and application of the 
law see, inter alia, the case of Court Kl154/17 and Kl05/18, Applicants, Basri 
Deva, Afordita Deva and limited liability company "Barbas", Resolution on 
Inadmissibility, of 28 August 2019, paragraphs 60 to 65 and references used 
therein). 

45. 	 In this context, the Court notes that in the circumstances of the present case, 
the essential issue relates to the Applicant's allegation that his rights guaranteed 
by the Constitution have been violated because his request for release from 



prison has not been recognized, a sentence he is serving on the basis of the 
Judgment of the District Court, by which he was sentenced to 15 years in prison, 
and which he served in the prison of Vranje in Serbia, from where he had 
escaped. After some time he was arrested at the Hungarian border on the basis 
of a warrant issued by the Serbian state, and at the request of the Ministry of 
Justice of the Republic of Kosovo, he was extradited to Kosovo and transferred 
to serve his remaining sentence in Dubrava prison. He applied for release, but 
his application was rejected as ungrounded by the Basic Court, and the appeal 
to the Court of Appeals was declared ungrounded. 

46. 	 Furthermore, the Court notes that the regular courts addressed all of the 
Applicant's allegations, and reasoned their decisions based on the facts and 
evidence relevant to the case. 

47. 	 With respect to the Applicant's allegations, the Basic Court, by its Decision [ED. 
No. 32/20] of 1 June 2020, inter alia, emphasized: 

"Against the Judgment of the Supreme Court ofSerbia, issued in 1997, no 
procedure can be conducted for the recognition and execution of the 
foreign decision, because it is a known fact that until 1999, the District 
Court in Peja, like all other courts in Kosovo, was under the jurisdiction of 
the Yugoslav Republic and that in the period when the convict Hyseni was 
tried here, Kosovo was an autonomous part of Serbia. In view of this 
circumstance, the decisions issued in the third instance by the Supreme 
Court of the Republic of Serbia, by which it has decided regarding the 
extraordinary legal remedies exercised against the decisions of the District 
Court in Peja can now not be treated as decisions ofaforeign court. 
Regarding the allegations raised that the Basic Court in Peja was not 
competent to file a request for extradition of the convict, the Acting 
President finds that according to the case file the convict Hyseni has 
committed the criminal offenses ofmurder under Article 47 par. 2 point 4 
of the CLY, attempted murder under Article 47 par. 2 point 4 of the CLS in 
conjunction with Article 19 of the CLY and for the criminal offense of 
unauthorized possession ofa firearm under Article 33 par. 1 of the Law on 
Weapons and Ammunition, which according to the law fall within the 
competence of the Serious Crimes Department and that these acts were 
committed in the village of Popovc, Municipality of Gjakova. At the time 
when the convict Albert Hyseni was tried, all the criminal offenses that 
were committed within the territory of Gjakova and that fell within the 
subject matter jurisdiction of the Department for Serious Crimes, were 
tried in the District Court in Peja. Therefore, since he was tried by the 
former District Court in Peja, now the Basic Court in Peja, there is no 
dilemma regarding the competence of this court to file a request for 
extradition of the convict and this due to the fact that he is a citizen of the 
Republic of Kosovo, was tried and found guilty by the former District 
Court in Peja, moreover according to resolution 1244 the government and 
sovereignty of the former Yugoslavia over Kosovo has ended and now the 
courts of Kosovo have exclusive jurisdiction, therefore the Basic Court in 
Peja as a court that after the judicial reform had the former District Court 
in Peja, which tried and convicted the convict AH, started the execution 
procedure of the sentence under the current law according to which 



expressly in Article 14 par. 1 of the Law on the Execution of Criminal 
Sanctions provides that the Basic Court that imposed the sentence is 
competent to send the convict to serve the sentence. Regarding the claim of 
the convicted person, his authorized, lawyer Teki Bokshi, that the convict 
Hyseni should be released from serving his sentence by invoking the 
agreement concluded in Belgrade between UNMIK and the Federal 
Republic of Yugoslavia, on 5 November 2001, according to which, the 
Kosovar prisoners have been released from prison, Acting President of the 
Court finds that the criminal offenses for which the convict Hyseni was 
found guilty and convicted here are ordinary offenses and do not belong to 
the group of offenses for which Kosovar prisoners were released from 
serving the sentence". 

48. 	 Addressing the same allegations, the Court of Appeals, by its Decision [PN. No. 
426/2020] of 23 June 2020, inter alia, emphasized: 

"According to the assessment of the Court ofAppeals, the above appealing 
allegations are not grounded, because the first instance court by the 
challenged decision, acted correctly when it rejected the request of the 
defense counsel Teki Bokshi for the release from prison of the convict 
Albert (Rame) Hyseni as ungrounded, because against the judgment of the 
Supreme Court of Serbia rendered in 1997, the procedure for recognition 
and execution of the foreign decision cannot be conducted because it is a 
knownfact that until 1999 the District Court in Peja like all other courts in 
Kosovo were under the jurisdiction of the Yugoslav Republic and that at 
the time when the convict Hyseni was tried here, Kosovo was under such 
jurisdiction. Given this circumstance, the decisions issued in the third 
instance by the Supreme Court of the Republic ofSerbia, which decided on 
the extraordinary legal remedies filed against the decisions of the District 
Court in Peja, can now not be treated as decisions of the foreign court." 

49. 	 Consequently and as elaborated above, the Court notes that all regular courts 
found that the decision of the District Court, as well as of the former Supreme 
Court of Serbia, could not be treated as court decisions of a foreign court 
because until 1999 the District Court in Peja, like all other courts in Kosovo, was 
under the jurisdiction of the Yugoslav Republic. As to the Applicant's allegation 
that he should be released under the agreement concluded between UNMIK and 
the Federal Republic of Yugoslavia, the regular courts found that the offenses 
for which the Applicant was convicted were ordinary offenses, and that they 
have not entered the group of offenses for which Kosovar prisoners were 
released from serving their sentences under the abovementioned agreement. 

50. 	 In light of the above, the Court considers that the regular courts addressed and 
reasoned in their entirety the allegations of the Applicant and that the 
proceedings before the regular courts, in their entirety, do not result in any way 
to have been unfair or arbitrary. 

51. 	 In this respect, in order to avoid misunderstanding among the applicants, it 
must be borne in mind that the ''fairness'' required by Article 31 of the 
Constitution in conjunction with Article 6 of the ECHR is not a "substantive" 
but rather a "procedural" fairness. This translates in practical terms and in 



principle, into adversarial proceedings, in which parties are heard and placed 
on an equal footing before the Court (see, in this regard, cases of the Court 
KI42/16 Applicant Valdet Sutaj, Resolution on Inadmissibility of 7 November 
2016, paragraph 41 and other references therein; and KI49/19, cited above, 
paragraph 55). 

52. 	 The Court also reiterates that Article 31 of Constitution in conjunction with 
Article 6 of the ECHR, do not guarantee anyone a favorable outcome in the 
course of a judicial proceeding nor provide for the Court, to challenge the 
application of substantive law by the regular courts of a civil dispute, where 
often one of the parties wins and the other loses (see, cases of the Court 
KIll8/17 Applicant $ani Kervan and others, Resolution on Inadmissibility of 17 
January 2018, paragraph 36; and KI99/19, Applicant Persa Raicevic, 
Resolution on Inadmissibility of 19 December 2019, paragraph 48). 

53. 	 Therefore in these circumstances, based on the above and taking into account 
the allegation raised by the Applicant and the facts presented by him, the Court, 
relying also on the standards set in its case law in similar cases and case law of 
the ECtHR, finds that the Applicant does not prove and does not sufficiently 
substantiate his allegation of violation of fundamental rights and freedoms 
guaranteed by Article 31 of the Constitution in conjunction with Article 6 of the 
ECHR. 

54. 	 Finally, the Court concludes that the Applicant's allegations of violation of the 
right to fair and impartial trial guaranteed by Article 31 of the Constitution and 
Article 6 of the ECHR due to erroneous determination of the factual situation 
and erroneous interpretation and application of the applicable law are (i) 
allegations that qualify as "fourth instance" allegations; and as such, these 
Applicant's allegations are manifestly ill-founded on constitutional basis, as 
established in paragraph (2) of Rule 39 of the Rules of Procedure. 

Regarding the right to equality before the law guaranteed by 
Article 24 ofthe Constitution 

55. 	 The Court also notes that the Applicant considers that he was not treated 
equally with the other former prisoners, because they benefited from the above 
agreement and were released, while he is not being released from serving his 
sentence. He mentions in this regard a person S.C., for whom he states that he 
too was released even though he was convicted by the District Court. 

56. 	 In this regard, the Court notes that at the time when the agreement between 
UNMIK and the Federal Republic of Yugoslavia on the transfer of Kosovar 
prisoners from prisons in Serbia to prisons in Kosovo was concluded, the 
Applicant was not in prison, but he escaped from there, which is also confirmed 
by his representative "reasons why his criminal case was not included in the 
administrative order for release, because he was already free at the time, was 
in Kosovo at liberty and that his case had no reason to be reconsidered". Thus, 
the Court finds that the Applicant, upon his escape, had interrupted serving his 
sentence in half and a warrant was issued for him by the Serbian state where he 
was serving his sentence, according to which warrant, he was arrested by the 



Hungarian authorities and then extradited to Kosovo to continue serving his 
sentence. 

57. 	 The Court first wishes to recall that, as a general rule, the equality before the law 
means the equal treatment of individuals in the same or similar situation and 
circumstances, including their right to equal protection by law. However, the 
equality before the law does not mean that for an individual or a category of 
persons, who are in objectively different conditions, to have the same treatment 
and solutions. 

58. 	 In addition, the case law of the ECtHR clarifies that, for the purposes of Article 
14 of the Convention, the treatment is discriminatory if "there is no objective 
and reasonable justification", namely if it does not pursue a "legitimate aim" or 
if there is no "reasonable relationship of proportionality between the means 
employed and the aim sought to be achieved" (shih, for example judgment of 
28 May 1985 in cases Abdulaziz, Cabales and Balkandali v. United Kingdom, 
Series A, no. 94, paragraph 78). 

59. 	 In this view, the Court considers that the decision of the Court of Appeals does 
not contain elements of violation of equality before the law, namely elements of 
unequal treatment, as alleged by the Applicant. Furthermore, none of the 
grounds required by the Constitution, when interpreted in the light of the 
Convention, support the Applicant's allegation of a violation of fundamental 
rights, because he does not in any way prove or substantiate that the regular 
courts treated him in an unequal and discriminatory manner (see, inter alia, the 
case of Court KI173/18, Applicant Nijazi Pasoma, Resolution on Inadmissibility 
of 22 July 2019, paragraph 32). 

60. 	 Therefore, the Court concludes that the Applicant's allegations of violation of 
the right to equality before the law guaranteed by Article 24 of the Constitution 
due to the Applicant's unequal treatment in relation to third parties are (i) 
allegations which are considered as ''fourth instance" allegations; and as such 
these allegations of the Applicant are manifestly ill-founded on constitutional 
basis, as established in paragraph (2) of Rule 39 of the Rules of Procedure. 

Regarding alleged violations of Articles 1 [Definition of State], 3 
[Equality Before the Law], 7 [Values], 21 [General Principles], 29 
[Right to Liberty and Security] of the Constitution 

61. 	 Regarding the violation of the rights guaranteed by Articles 1, 3, 7 and 29 of the 
Constitution, the Court recalls that according to the well established case law of 
the ECtHR, the Court declares the submission inadmissible as manifestly ill
founded under criterion (iii) of "unsubstantiated or unsupported" allegations. 
when one of the two characteristic requirements is met, namely: 

a) 	when the Applicant merely cites one or more provisions of the 
Convention or the Constitution, without explaining in what way they 
have been breached, unless this is obvious from the facts of the case 
(see, to that effect, case of the ECtHR Trofimchuk v. Ukraine (decision) 
no. 4241/03 of 31 May 2005, see also Baillard v. France (decision) no. 
6032/04 of 25 September 2008); 



b) when the Applicant omits or refuses to produce documentary evidence 
in support of his allegations (in particular, decisions of the courts or 
other domestic authorities), unless there are exceptional circumstances 
beyond his control which prevent him from doing so (for instance, if 
the prison authorities refuse to forward documents from a prisoner's 
case file to the Court) or unless the Court itself determines otherwise 
(see case KII66/20, Applicant, Ministry of Labor and Social Welfare, 
Resolution on Inadmissibility, 5 January 2021, paragraph 42). 

62. 	 In the present case, the Court notes that the Applicant merely alleges a violation 
of Articles 1, 3, 7 and 29 of the Constitution, but he does not reason, namely 
does not explain how the violation of these Articles occurred. 

63. 	 Regarding these allegations, the Court notes that the Applicant merely mentions 
the respective articles but does not further elaborate on why and how this 
violation of these relevant articles of the Constitution resulted. The Court recalls 
that it has consistently reiterated that the mere reference to Articles of the 
Constitution and the ECHR and their mentioning is not sufficient to build an 
arguable allegation of a constitutional violation. When alleging such violations 
of the Constitution, the applicants must provide reasoned allegations and 
compelling arguments (see, in this context, cases KII75/20, cited above, 
paragraph 81, KI166/20 cited above, paragraph 52, KI04/21 cited above, 
paragraphs 38- 39)· 

64. 	 Therefore, the Court concludes that regarding the Applicant's allegations of 
violation of the rights guaranteed by Articles 1, 3, 7 and 29 of the Constitution, 
the Court finds that the Referral should be declared inadmissible as manifestly 
ill-founded, because these allegations qualify as allegations falling into the 
category of (iii) "unsubstantiated or unsupported" allegations, because the 
Applicant merely cited one or more provisions of the Convention or the 
Constitution, without explaining how they have been violated Therefore, the 
latter are manifestly ill-founded on constitutional basis, as established in 
paragraph (2) of Rule 39 of the Rules of Procedure. 

65. 	 In sum, in accordance with Rule 39 (2) of the Rules of Procedure, the Referral 
was declared as manifestly ill-founded on constitutional basis and, therefore, 
inadmissible. 



FOR THESE REASONS 


The Constitutional Court of the Republic of Kosovo, in accordance with Article 113.1 

and 7 of the Constitution, and Rules 39 (2) and 59 (2) of the Rules of Procedure, on 
20 May 2021, unanimously 

DECIDES 

I. TO DECLARE the Referral inadmissible; 

II. TO NOTIFY this Decision to the parties; 

. III. 	 TO PUBLISH this Decision in the Official Gazette in accordance with 
Article 20-4 of the Law; and 

IV. This Decision is effective immediately. 

Judge Rapporteur President of the Constitutional Court 

Bajram Ljatifi 
Kopje e vertetuar 

Overena kopija 
a Rama-Hajrizi 

~erttfied Copy 

This translation is unofficial and serves for informational purposes only. 


