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Applicant 

1. The Referral was submitted by the Insurance Company "EUROSIG D.D." 
(hereinafter: Eurosig) with headquarters in Prishtina (hereinafter: the 
Applicant). The Applicant is represented by Agron Krasniqi, a lawyer of 
Eurosig. 
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Challenged decision 
 
2. The Applicant challenges the constitutionality of Judgment E. Rev. No. 

39/2018 of the Supreme Court, of 8 January 2019, which rejected the 
Applicant’s request for revision against Judgment AE. No. 91/2016 of the Court 
of Appeals, of 31 August 2018.  
 

3. Challenged Judgment E. Rev. No. 39/2018 of the Supreme Court, was served 
on the Applicant on 13 February 2019.  
 

Subject matter 
 

4. The subject matter is the constitutional review of the judgments of the regular 
courts, which allegedly, violated the Applicant’s rights and freedoms 
guaranteed by Article 24 [Equality Before the Law], Article 31 [Right to Fair 
and Impartial Trial] of the Constitution of the Republic of Kosovo (hereinafter: 
the Constitution) and Article 6 (Right to a fair trial) of the European 
Convention on Human Rights (hereinafter: the ECHR). 
 

Legal basis 
 

5. The Referral is based on Article 113.7 and Article 21 [General Principles] of the 
Constitution, Articles, 22 [Processing Referrals], and 47 [Individual Requests] 
of the Law No. 03/L-121 on the Constitutional Court of the Republic of Kosovo 
(hereinafter: the Law), as well as Rule 32 [Filing of Referrals and Replies] of 
the Rules of Procedure of the Constitutional Court (hereinafter: the Rules of 
Procedure).  

 
Proceedings before the Constitutional Court 

 
6. On 13 June 2019, the Applicant submitted the Referral by mail service to the 

Constitutional Court of the Republic of Kosovo (hereinafter: the Court). 
 

7. On 17 June 2019, the President of the Court appointed Judge Selvete 
Gërxhaliu-Krasniqi as Judge Rapporteur and the Review Panel composed of 
Judges: Radomir Laban (Presiding), Remzije Istrefi-Peci and Nexhmi Rexhepi 
(members). 

 
8. On 11 July 2019, the Court notified the Applicant’s legal representative about 

the registration of the Referral. 
 

9. On the same date, the Court notified the Basic Court about the registration of 
the Referral, and requested that evidence be provided to the Court when the 
challenged Judgment of the Supreme Court was served on the Applicant. 
 

10. On 17 July 2019, the Basic Court sent the requested information in a letter, as 
well as evidence when the challenged judgment of the Supreme Court was 
served on the Applicant. 
 

 



11. On 3 February 2021, the Review Panel considered the report of the Judge 
Rapporteur, and unanimously made a recommendation to the Court on the 
inadmissibility of the Referral. 

Summary offacts 

12. As regards the present referral, the Court finds that the main issue concerns 
the monetary compensation between two insurance companies, Eurosig based 
in Prishtina and "SUVA" based in Switzerland, which arose as a result of a 
traffic accident, in which two passenger vehicles participated. 

13. More specifically, a traffic accident occurred on 26 July 2010, when person 
O.D., driving a passenger vehicle with Kosovo registration plates, which was 
insured with Eurosig, hit another passenger vehicle with Swiss registration 
plates, which was driven by the person M.H. The person M.H., was the holder 
of the health insurance of the Swiss insurance company "SUVA". 

14. From the case file, it follows that due to the traffic accident, the person M.H., 
suffered physical injuries, due to which he had to continue his medical 
treatment in Switzerland. 

15. On 15 March 2011, the authorized representative of person M.H., concluded an 
out-of-court agreement with Eurosig on his behalf, which provided that "The 
parties to this agreement agree that the material and non-material damage 
be compensated to the person M.H., in the amount of 400 C, representation 
costs in the amount of 179.00 C, which totals 579 C." 

16. On 24 January 2012, the Insurance Company "SUVA" sent a letter to Eurosig 
(the Applicant) proposing that "the two companies conclude an out-of-court 
agreement, regarding the costs of medical treatment it had towards its 
insured M.H., during his treatment, starting with one simple minimum offer 
as in the cases previously processed", noting that, "if by 10.02.2012, Eurosig 
(applicant), does not respond to . their proposal in the form of a specific offer 
related to the claim, they will realize that there is no readiness to close this 
case in this way". 

17. The Applicant responded to the proposal of the insurance company "SUVA" on 
an out-of-court agreement, stating that "Eurosig company, has no obligation 
to it, as in the out-of-court proceedings, which it signed on 15 March 2011, 

with the legal representative of the injured party M.H., he was compensated 
for all the damage". 

18. On 22 November 2012, "SUVA" Insurance Company filed a lawsuit with the 
Basic Court against the Applicant requesting the "reimbursement of the debt in 
the amount in which it paid to the injured party in Switzerland - its insured, 
M.H., due to injuries in a car accident caused in Kosovo on 26 July 2010. The 
claimed debt refers to compensation for medical treatment for the injured 
M.H., and compensationfor his inability to work with eye treatment based on 
motor third party liability insurance, in the total amount of C 50,858.60, with 
an interest rate of 20%, starting from 16.05.2011 and until 29.07.2011, and 
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from this last date until the final payment with default interest of 12% as well 
as the costs of contested procedure". 

19. In the proceedings before the Basic Court, the Applicant denied the statement 
of claim, stating that it had resolved its obligations to M.H. when concluding an 
out-of-court agreement with his representative on 15 March 2011, adding that, 
accordingly, the claimant does not have the right to compensation under 
Article 948 of the LOR. 

20. On 8 February 2016, the Basic Court rendered Judgment III. C. no. 506/2012, 
by which the claimant's statement of claim ("Suva" Company) was approved in 
entirety, and the Applicant was obliged "in the name of compensation to pay 
the claimant the total amount of funds in the amount of € 50,858.62, together 
with the interest rate of 20% per year, which will be calculated from the day 
of filing the lawsuit on 16.05.2011 and until 29.07.2011, while from this date 
until the final payment, interest in the amount of 12% per year". 

21. In the reasoning of the judgment, the Basic Court stated: 

"In the present case, from the presented evidence, and in particular based 
on the opinion and conclusion of the group of experts given in the expertise 
of 30.11.2015, it was determined that the injured person had bodily 
injuries and as a cause of this he also acquired incapacity for work, ... the 
court also established the fact that the injured Mr. Miftar Hoti had the 
costs of medical treatment specified for each medical service and 
treatment, as well as the period of payment of incapacity for work, which 
reaches the amount of 50,858.62 euro. 

22. The Basic Court also assessed the allegations of the respondent (the Applicant) 
regarding the payment under the out-of-court settlement of 15 March 2011. 
The Basic Court rejected the latter as ungrounded "because in the specific case 
it is about damage between the direct claim of the injured party and 
compensation made by insurance institutions for payments that are in a 
cause-and-effect relationship with the damage. Also, the second allegation of 
the respondent that the claimant does not have the right of compensation 
under Article 948 of the LOR, the Court considered ungrounded since we are 
dealing with the case of compulsory social insurance provided for under 
Article 300 of the LOR, and not with contractual subrogation". 

23. As to the interest awarded, the first instance court concluded: "As the 
respondent was late in connection with the payment of the damage, based on 
Article 277 of the LOR, the court obliged the respondent to pay the claimant 
the adjudicated amounts of compensation together with the interest rate .... ". 

24. The Applicant filed appeal with the Court of Appeals against Judgment III. C. 
no. 506/2012 of the Basic Court, alleging violations of the provisions of 
contested procedure, erroneous and incomplete determination of factual 
situation, erroneous application of substantive law and costs of the 
proceedings. 
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25. On 31 August 2018, the Court of Appeals rendered Judgment Ae. No. 91/2016, 
approving the Applicant's appeal only in relation to the amount of the assigned 
interest rate, whereby it obliged the respondent (the Applicant) to pay the 
claimant the interest paid by domestic banks on the accepted amount of € 
50,858.62 as for the time deposits in the bank more than a year without special 
purpose with one additional penalty in the amount of 20% of the annual 
interest rate, starting from 16.05.2011 and until 29.07.2011, while from 
30.07.2011 and until the final payment, the interest will be calculated at an 
annual rate of 12%. 

26. As regards the erroneous application of the rules of the contested procedure 
and the determination of factual situation [ ... ] the conclusion of the Court of 
Appeals was: "The court assessed the appealing allegations of the respondent, 
but found that they were ungrounded, because the respondent challenges the 
determination of factual situation by the first instance court, however, the 
respondent does not participate in the court hearing even though it was 
summoned regularly, and did not provide evidence to the court whereby a 
different factual situation would be established than that determined by the 
first instance court". 

27. As to the application of substantive law, the Court notes that the conclusion of 
the Court of Appeals was: ... the court finds that the first-instance court 
correctly applied the substantive law, namely Article 300 of the Law on 
Obligations, which states that: "If an obligation is fulfilled by a person having 
some legal interest in the matter, the creditor's claim shall be transferred to 
him by the law itself at the moment of fulfillment, together with all accessory 
rights", in conjunction with Article 939, paragraph 1 of the LOR, according to 
which: "On payment of compensation from insurance, the insurer shall 
acquire, by law, all rights of the insured person against the person liable for 
damage on whatever ground, up to the total amount of compensation". 

28. As to the appealing allegations regarding the amount of a certain interest rate, 
the Court finds that the conclusion of the Court of Appeals was: "The second 
instance court partially accepts as well-founded the allegations of the 
respondent regarding the annual interest which is not determined in the 
enacting clause of the first instance court in accordance with Article 277 of the 
LOR and Article 5. 1 of Rules 3 of the Central Bank of Kosovo (CBK) ... ". 

29. The Applicant filed a request for revision with the Supreme Court against 
Judgment Ae. No. 91/2016 of the Court of Appeals, where in addition to the 
erroneously determined factual situation, it also stated erroneous application 
of the substantive law "because the respondent does not meet the legal 
requirements for subrogation". 

30. On 8 January 2019, the Supreme Court rendered Judgment E. Rev. No. 
39/2018, by which it rejected the request for revision of the Applicant as 
ungrounded, while the judgments "of the Court of Appeals and of the Basic 
Court was modified, so that for the awarded amount of C 50,858.62, the 
respondent undertakes to pay the claimant with interest paid by domestic 
banks as time deposits in savings within more than a year without special 
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purpose, starting from 24.01 .2012 and further until thefinal payment of this 
debt". 

31. In the reasoning of the judgment, the Supreme Court concluded: " .... the court 
considered the allegations of the revision regarding erroneous application of 
substantive law related to the respondent's insistence that the legal 
requirements for subrogation were not met, this objection was presented in 
the appeal to the Court of Appeals, for which it gave justified reasons, 
acceptable to the Supreme Court, and which reasoning this court does not 
need to repeat, [ ... J However, it is worth emphasizing that in this case the 
compensated damage, according to the content of the evidence from the case 
file, is directly related to the event and consequences suffered by the injured 
party Miftar Hoti in the said traffic accident, therefore, in terms of Article 190 
of the old LOR, the court, taking into account the circumstances that arose 
after the damage, awarded compensation in the amount necessary to bring 
the material condition of the injured party to where it was when there was no 
part of the damage or omission". 

32. In addition, the Supreme Court also concluded that "the judgment of the 
second instance court in the part and in connection with the awarded interest, 
contains erroneous application of the substantive law under Article 277 of the 
old LOR in conjunction with Article 26.7 of the Law on compulsory motor 
third party liability insurance, no. 04/L-018, published in the Official Gazette 
no. 4. of 14 July 2011, which entered into force on 30 July 2011. Paragraph 7 
of Article 26 of the above-mentioned Law excludes the application of interest 
of 12% for debt regression, which is interest provided only for non-processing 
and delay in processing claims of injured parties for compensation of 
damage. Thus, there is no doubt that the claimant is entitled only to simple 
and not to "qualified" interest. 

Applicant's allegations 

33. The Applicant alleges that the judgments of the regular courts violate his 
constitutional rights guaranteed by Articles 24 and 31 of the Constitution, as 
well as Article 6 of the ECHR, because the regular courts did not respond to all 
appealing allegations filed in his appeals and request for revision. 

34. More specifically, the Applicant considers that the regular courts did not 
reason their judgments in accordance with the standards and principles of 
Article 31 of the Constitution in conjunction with Article 6 of the ECHR, 
because the judgments did not address his essential allegations concerning the 
claimant's right to compensation in addition to the fact that he (the Applicant) 
had already signed an out-of-court settlement with the injured party M.H. 

35. In fact, the Applicant claims that during the regular court proceedings it 
claimed that it had no legal obligation to the claimant (Suva Company), 
because it had already fulfilled all his legal obligations when it made the 
payment to the damaged M.H., in accordance with the signed out-of-court 
agreement, but that the regular courts did not take into account his appealing 
allegation. 
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36. In this regard, the Applicant adds that such actions the regular courts violated 
,,Article 31 of the Constitution and Article 6 of the Convention which require 
local courts to give a detailed answer to every argument or question. 
However, if the submission is important for the termination of the case, then 
the court, and in this case the Supreme Court, as the last instance of the 
regular judiciary, should process it in a specific and clear manner in its 
judgment". 

37. Also, the Applicant considers that the Supreme Court has failed to clearly 
explain some important matters, such as: (0 whether in the extrajudicial 
Agreement concluded between KO EUROSIG D.D. and the injured (insured 
company SUVA) Miftar Hoti, represented by lawyer Xhavit Krreku, the latter 
waived all forms of damages as his inalienable right to waive any of his 
rights, ii) that in the out-of-court agreement, which the injured party Miftar 
Hoti concludes that all forms of material and non-material compensation 
have been fulfilled in connection with the said traffic accident, has not been 
annulled by any procedure and continues to be in force and whether it 
produces legal effect against Suva. 

38. In support of his allegations of unreasoned judgments, the Applicant adds, 
"that the Constitutional Court of the Republic of Kosovo in case KI 135/14 
concluded that the right to render a court decision in accordance with the law 
imposes an obligation on courts to give reasons for their decisions, otherwise, 
the court judgments will violate the constitutional principle of prohibition of 
arbitrariness in rendering a decision, if the given reasoning does not contain 
the determined facts, legal provisions and the logical relationship between 
them (See case KI 135/14, Applicant IKK Classic, Judgment of 8 February 
2016). 

39. The Applicant requests the Court to declare his Referral admissible, thereby 
finding that there has been a violation of Article 31 [Right to Fair and Impartial 
Trial] of the Constitution of the Republic of Kosovo in conjunction with Article 
6 (Right to a fair trial) of the ECHR, that by a majority of votes, declares 
Judgment E. Rev. No. 39/2019 of the Supreme Court of Kosovo of 8 January 
2019 invalid, and to remand the case for retrial. 

Relevant legal provisions 

Law of Contract and Torts 1988 
II Fulfillment by subrogation 

Fulfillment by Transfer of Right to the Fulfiller (Subrogation) 

"Article 300 
If an obligation is fulfilled by a person having some legal interest in the 
matter, the creditor's claim shall be transferred to him by the law itself at 
the moment offulfilment, together with all accessory rights." 

Subsection 6 
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Transfer of insured person's rights against the liable person to the insurer 
(subrogation) 

"Article 939 
(1) On payment of compensation from insurance, the insurer shall acquire, 
by law, all rights of the insured person against the person liable for 
damage on whatever ground, up to the total amount of compensation." 

Law No. 04/ L-077 on Obligational Relationships 

Article 277 (Performance by debtor or third person) 

"1. An obligation may be performed by the debtor and also by a third 
person. 2. The creditor shall be obliged to accept performance from any 
person that has any legal interest in the obligation being performed, even 
if the debtor opposes such performance. 3. The creditor shall be obliged to 
accept performance from a third person if the debtor consents thereto, 
unless according to the contract or the nature of the obligation itself the 
debtor must perform the obligation in person. 4. The creditor may accept 
performance from a third person without the debtor's conscientiousness, 
even if the creditor has been notified that the debtor does not wish any 
other person to perform the obligation. 5. However, the creditor may not 
accept performance from a third person if the debtor has proposed thereto 
that the debtor will perform the obligation". 

Law No. o4/L-018 on compulsory motor liability insurance 

Article 26.7 Compensation claims procedure 
" [ ... J 

7. Provisions from paragraph 1, 2, 4 and 5 of this Article shall respectively 
apply in cases of compensation claims processing which shall bind the 
Bureau to damages based on border insurance and the Compensation 
Fund liabilities". 

Admissibility of the Referral 

40. The Court first examines whether the Referral has fulfilled the admissibility 
requirements established in the Constitution, and further specified in the Law 
and foreseen in the Rules of Procedure. 

41. In this respect, the Court refers to paragraphs 1 and 7 of Article 113 
[Jurisdiction and Authorized Parties] of the Constitution which establish: 

"1. The Constitutional Court decides only on matters referred to the court 
in a legal manner by authorized parties. 
[ ... J 
7. Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion of all legal remedies provided by law". 
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42. The Court also refers to paragraph 4 of Article 21 [General Principles] of the 
Constitution, which establishes: "Fundamental rights and freedoms set forth 
in the Constitution are also validfor legal persons to the extent applicable". 

43. In this regard, the Court notes that the Applicant has the right to file a 
constitutional complaint, referring to alleged violations of its fundamental 
rights and freedoms applicable both to individuals and to legal persons (see 
case of the Constitutional Court No. K141/o9, Applicant: AAB RIINVEST 
University L.L.C., Resolution on Inadmissibility of 3 February 2010, paragraph 
14). 

44. The Court further examines whether the Applicant has fulfilled the 
admissibility requirements as prescribed by the Law. In this regard, the Court 
refers to Article 47 [Individual Requests] Article 48 [Accuracy of the Referral] 
and Article 49 [Deadlines] of the Law, which establish: 

Article 47 
[Individual Requests] 

"1. Every individual is entitled to request from the Constitutional Court 
legal protection when he considers that his/her individual rights and 
freedoms guaranteed by the Constitution are violated by a public 
authority. 

2. The individual may submit the referral in question only after he/she has 
exhausted all the legal remedies provided by the law." 

Article 48 
[Accuracy of the Referral] 

"In his/her referral, the claimant should accurately clarify what rights 
andfreedoms he/she claims to have been violated and what concrete act of 
public authority is subject to challenge. " 

Article 49 
[Deadlines] 

"The referral should be submitted within a period offour (4) months. The 
deadline shall be counted from the day upon which the claimant has been 
served with a court decision ... . " 

45. As regards the fulfillment of these requirements, the Court finds that the 
Applicant filed the Referral in the capacity of an authorized party, challenging 
the act of the public authority, namely Judgment E. Rev. No. 39/2018 of the 
Supreme Court, of 8 January 2019, after the exhaustion of all legal remedies. 
The Applicant also clarified the rights and freedoms he claims to have been 
violated in accordance with the requirements of Article 48 of the Law, and 
submitted the Referral in accordance with the deadlines established in Article 
49 of the Law. 
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46. In addition, the Court takes into account Rule 39 [Admissibility Criteria], 
paragraph (2) of the Rules of Procedure, which stipulates that: 

"(2) The Court may consider a referral as inadmissible if the referral is 
manifestly ill founded because the Applicant has not sufficiently proved 
and substantiated the claim ". 

47. In the present case, the Court finds that the Applicant brings the allegations of 
violation of Article 31 of the Constitution in conjunction with Article 6 of the 
ECHR, in connection exclusively with the fact that the regular courts did not 
provide a detailed reasoning in their judgments for all appealing allegations, 
which it considers essential for the outcome of the case, which violates his right 
to a reasoned court decision. 

48. The Court also finds that the Applicant also alleges a violation of Article 24 of 
the Constitution, but that it does not further reason in the Referral how the 
regular courts violated Article 24 of the Constitution. Therefore, the Court will 
not consider these allegations of the Applicant in the continuation of the 
report. 

Applicant's allegations of violation of Article 31 of the Constitution 
and Article 6 of the ECHR in relation to unreasoned court decisions 

49. The Court notes that the Applicant's Referral for a violation of Article 31 of the 
Constitution and Article 6 of the ECHR is essentially based on his 
dissatisfaction with the decisions rendered in the challenged contested 
proceedings. In this regard, the Court finds that the Applicant, in essence, 
considers that the regular courts in the contested proceedings in question 
arbitrarily determined the factual situation regarding its out-of-court 
agreement signed on 15 March 2011, and that, therefore, arbitrarily applied 
positive legal regulations regarding the right of the claimant to compensation 
of a debt, which led to the fact that the regular courts did not adequately reason 
their judgments. 

50. The Court, taking into account that the Applicant also before this Court, tries to 
build his referral on the out-of-court agreement signed by him on 15 March 
2011, concludes that in this proceeding it will not be directly involved in 
assessing such an agreement, nor to deal with determining its essence, as well 
as the rights and obligations, which as such may derive from such an 
agreement, because it has already been subject to review and control by the 
regular courts in the contested proceedings that ended with a final judgment of 
the Supreme Court. 

51. Therefore, the Court will consider the Applicant's allegations of unreasoned 
court decisions exclusively in the circumstances of the contested proceedings, 
and will accordingly consider them as one of the elements of guarantees of the 
right to fair and impartial trial. More specifically, the Court will assess whether 
the regular courts complied with the prescribed guarantees of Article 31 of the 
Constitution in conjunction with Article 6 of the ECHR during the contested 
proceedings, and whether, as a result of that fairness, they reasoned their 
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decisions in accordance with principles and requirements of the European 
Court of Human Rights (hereinafter: ECtHR). 

52. The Court notes that it is not disputable fact that according to the established 
case law of the ECtHR and the case law of the Constitutional Court, Article 6, 
paragraph 1 of the ECHR, obliges the courts to, inter alia, reason their 
judgments. This obligation, cannot, however, be understood as an obligation to 
state all the details in the judgment and to answer all the questions raised and 
arguments presented. The extent to which the obligation exists depends on the 
nature of the decision (see judgment of ECtHR Ruiz Toria v. Spain, judgment 
of 9 December 1994, Series A no. 303-A, paragraph 29). The ECtHR and the 
Constitutional Court have indicated in a number of decisions that domestic 
courts have certain margin of appreciation as to what arguments and evidence 
they will accept in a particular case, but at the same time have an obligation to 
reason their decision by stating clear and comprehensible reasons, on which 
they based their decision (see ECtHR judgment, Suominen v. Finland, 1 July 
2003)· 

53. However, although the ECtHR states that Article 6, paragraph 1 of the ECHR 
obliges the courts to provide reasons for their judgments, it also considers that 
this does not mean that a detailed response is required for each argument (See: 
the ECtHR case, Van de Hurk v. the Netherlands, judgment of 19 April 1994, 
paragraph 61. Higgins and others v. France, submission No. 
134/1996/753/952, Judgment of 19 February 1998, paragraph 42). 

54. The extent to which the obligation to give reasons may vary depending on the 
nature of the decision and must be determined in the light of the circumstances 
of the case (See: ECtHR cases of Garcia Ruiz v. Spain, application no. 
30544/96, judgment of 21 January 1999, paragraph 29; Hiro Balani v. Spain, 
judgment of 9 December 1994, paragraph 27 and Higgins and Others v. 
France, Ibidem, paragraph 42). 

55. The ECtHR also noted that although the domestic court has a certain margin of 
appreciation when choosing arguments and admitting evidence in a particular 
case in support of the submissions of the parties, but the domestic court is also 
obliged to justify its proceedings by giving reasons for its decisions (See ECtHR 
case Suominen v. Finland, Application 37801/97, of 1 July 2003, paragraph 
36). 

56. Returning to the present case, as well as to the Applicant's allegation of 
unreasoned judgments, the Court, contrary to the Applicant's allegations, 
considers that the Basic Court, namely the Court of Appeals and the Supreme 
Court, in rendering the challenged Judgments, have sufficiently reasoned their 
decisions, in terms of the determined factual situation, as well as in terms of 
the application of positive legal regulations. 

57. Namely, the Court notes that the Basic Court, in the reasoning of the first 
instance judgment III. C. No. 506/2012, stated in detail and in a clear manner 
what follows from the presented evidence submitted to the court by the 
claimant, namely the insurance company "SUVA", as well as the Applicant 
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himself, and based its conclusions on that evidence, referring to Article 8 
paragraphs 1 and 2 of the Law on Contested Procedure (LCP), and in doing so 
found that; "As the cause of the accident was the respondent's insured, 
referring to Article 300 and Article 939 of the LOR, the court is obliged to 
recourse from the respondent the amount of damage caused by its insured by 
the right to subrogation". 

58. The Court further finds that the Basic Court also assessed the Applicant's 
allegations regarding the payment under the out-of-court agreement of 15 
March 2011, which it rejected as ungrounded "because in the present case it is 
a matter of damage between the direct claim of the injured party and 
compensation made by insurance institutions for payments that are in a 
cause-and-effect relationship with the damage". 

59. Furthermore, as regards the interest awarded, the Court notes from the 
reasoning of the judgment of the Basic Court that it arose as an obligation, 
from the fact that the Applicant rejected to accept the claimant's proposal to 
reach an out-of-court settlement within the prescribed time limit, therefore, it 
was voluntarily left to the outcome of the contested procedure. The Court notes 
that the Basic Court, having borne this fact in mind, concluded in the reasoning 
of its judgment "that the claimant is also entitled to the prescribed interest 
which is calculated on the awarded amount pursuant to Article 277 of the 
LOR". 

60. The Court by further analysis of the reasoning of Judgment Ae. No. 91/2016 of 
the Court of Appeals, first of all, notes that the Court of Appeals modified the 
judgment of the Basic Court, precisely because of the erroneous application of 
substantive law by the Basic Court when calculating the amount of the awarded 
interest rate, whereby the Court of Appeals corrected it in favor of the 
Applicant. 

61. As to the Applicant's allegation that the Basic Court has erroneously applied 
the substantive law, namely Article 300 of the Law on Obligations (1978), when 
it recognized to claimant the right to compensation of the debt, the Court of 
Appeals reasoned in the judgment that the first instance court correctly applied 
the substantive law of Article 300 of the LOR, which states that: ,Jf an 
obligation is fulfilled by a person having some legal interest in the matter, the 
creditor's claim shall be transferred to him by the law itself at the moment of 
fulfillment, together with all accessory rights". 

62. However, the Court also cannot fail to notice the findings of the Court of 
Appeals in the reasoning of the judgment, which concern the erroneously 
determined factual situation regarding the out -of-court settlement. In support 
of these allegations, the Court of Appeals concluded that the appealing 
allegations of the respondent were ungrounded, because the respondent 
challenges the determination of factual situation by the first instance court, 
however, the respondent does not participate in the court hearing even though 
it was duly summoned, while it did not provide evidence which would 
determine a different factual situation from that determined by the first 
instance court. 
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63. Therefore, the Court may conclude that the Applicant, despite the fact that 
before the Court of Appeals it could justify and build his allegations of 
erroneous determination of factual situation by the Basic Court, failed to do so, 
thereby putting itself in a position that these allegations cannot be assessed by 
the Court of Appeals, and therefore, not reasoned in the judgment of the Court 
of Appeals by valid legal argumentation. 

64. The Court further notes that the Court of Appeals also considered the 
Applicant's appealing allegations regarding the issue of compensation of 
damage to the injured party M. H., by the responding party, arising from the 
out-of-court agreement. The Court finds, that the Applicant declared these 
allegations as ungrounded, referring to Article 190 of the LOR, which stipulates 
that" While also taking into account the circumstances after the occurrence of 
damage, the court shall determine damages in the amount necessary to 
restore the material state of the person sustaining damage into the state it 
would have been without the damaging act or omission". 

65. Further, as to the reasoning of Judgment E. Rev. No. 39/2018, of the Supreme 
Court, the Court notes that it does not lack reasoning either in relation to the 
facts or in the legal argumentation, which could lead to unfairness of the 
proceedings regarding the unreasoned court decision. 

66. Moreover, the Court finds that the Supreme Court, despite the fact that it 
rejected the Applicant's request for revision, modified the Judgment of the 
Court of Appeals, concluding that the judgment in the part concerning the 
adjudicated interest contained erroneous application of substantive law under 
Article 277 of the old LOR in conjunction with Article 26.7 of the Law No. 04/L 
- 018 on Compulsory Motor Liability Insurance, whereby the Supreme Court 
corrects the prescribed interest in favor of the Applicant, which it reasons in 
detail in its Judgment. 

67. In addition, the Supreme Court in judgment also reasoned in detail the 
appealing allegation of the Applicant "that the claimant has no legal basis for 
acquiring rights from subrogation". In this regard, the Court finds that the 
Supreme Court in its judgment reasoned in detail the allegation of 
subrogation, emphasizing that Article 300 of the LOR, which was in force at 
the time of the accident, provided that: ,Jf an obligation is fulfilled by a person 
having some legal interest in the matter, the creditor's claim shall be 
transferred to him by the law itself at the moment of fulfillment, together with 
all accessory rights". This means that there can be no question of non
compliance with the legal requirements for subrogation, therefore in terms of 
Article 939 of the same law, up to the amount of compensation paid, the 
claimant has the right to request from the respondent the made payment". 

68. The Constitutional Court agrees with such an argument of the Supreme Court, 
because subrogation in the law of obligations exists when a third party fulfills 
the debt that the debtor has towards the creditor, whereby the creditor's claim 
passes to the executor. That third person is called the solvens (fulfiller), and 
takes the place of the creditor so that the debtor owes him instead of the 

13 



previous creditor. The transfer of claims can occur by a contract concluded 
between "solvency and creditor" or on the basis of the law itself. 

69. The Court also emphasizes that it noted that the Applicant in support of the 
grounds of its allegations of violations of Article 31 of the Constitution in 
conjunction with Article 6 of the ECHR, related to the unreasoned judgments, 
stated the case of the Constitutional Court, where it found the violations of the 
rights and freedoms guaranteed by Article 31 of the Constitution and Article 6 
of the ECHR, because the courts have not reasoned their decisions In 

accordance with the principles of the right to a reasoned court decision. 

70. In this regard, the Court notes that the Applicant's specific case differs from the 
cases of the Court which he invokes, both in substance and on the basis of the 
Court's findings reached in those cases. This claim is supported by the fact that 
the Court in the Applicant's case concluded that the courts complied with the 
standards and principles of reasoned court decisions, while in the cases 
referred to by the Applicant, this was not the case. 

71. In accordance with the above, and having in mind the stated practice, the 
Constitutional Court considers that the Basic Court, the Court of Appeals and 
the Supreme Court, in the reasoning of the challenged judgments, provided 
satisfactory, clear and complete reasons both in terms of established facts and 
in application of positive legal regulations, taking into account all the 
circumstances relevant to the decisions in question. 

72. Therefore, the Constitutional Court considers that the challenged judgments of 
the regular courts do not violate the Applicant's rights and freedoms 
guaranteed by Article 31 of the Constitution in conjunction with Article 6 of the 
ECHR, in relation to unreasoned court decisions as one of the elements of the 
right to fair and impartial trial. 

73. Therefore, the Court concludes from the foregoing that the regular courts have 
complied with their obligation under Article 31 of the Constitution and Article 
6 of the ECHR with regard to the reasoned court decisions, thus complying 
with the prescribed guarantees of Article 31 of the Constitution and Article 6 of 
the ECHR, which is why the allegations of the Applicant that the challenged 
decisions violate the right to a fair trial in that segment, are ungrounded. 

Allegations of violation of Article 24 [Equality Before the Law] of 
the Constitution 

74. Further, as regards the Applicant's allegation that the challenged decisions 
violated its right guaranteed by Article 24 [Equality Before the Law] of the 
Constitution, the Court first finds that the Applicant relates this allegation 
exclusively to the right to a fair trial before the regular courts. In this regard, 
the Court recalls that it has just concluded that the regular courts have 
complied with all the procedural guarantees of this article. Accordingly, the 
Court finds this allegation of the Applicant of inequality before the law in the 
proceedings before the regular courts to be ungrounded. 
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75. The Court reiterates that it is the Applicant's obligation to substantiate his 
constitutional allegations, and submit prima facie evidence indicating a 
violation of the rights guaranteed by the Constitution and the ECHR (see case 
of the Constitutional Court No. K119/14 and KI21/14, Applicants: Tafil Qorri 
and Mehdi Syla, of 5 December 2013). 

76. Therefore, the Applicant's Referral is manifestly ill-founded on constitutional 
basis and is to be declared inadmissible in accordance with Rule 39 (2) of the 
Rules of Procedure. 

FOR THESE REASONS 

The Constitutional Court of Kosovo, in accordance with Article 113.1 and 7 of the 
Constitution, Articles 20 of the Law and Rules 39 (2) of the Rules of Procedure, at the 
session held on 3 February 2021, unanimously 

DECIDES 

I. TO DECLARE the Referral inadmissible; 

II. TO NOTIFY this Decision to the parties; 

III. TO PUBLISH this Decision in the Official Gazette in accordance with 
Article 20-4 of the Law; 

IV. This Decision is effective immediately. 

Judge Rapporteur President of the Constitutional Court 

Selvete Gerxhaliu-Krasniqi Arta Rama-Hajrizi 

KOplie e·· -. 
~ vertetuar 

Overena kopija 

Certified Copy 
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