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Applicant 

1. The Referral was submitted by the Company "Cosmonte Foods" L.L.C., based 
in Fushe Kosove (hereinafter: the Applicant), which is represented by Edon 
Bibaj, a lawyer from Prishtina. 
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Challenged decision 

2. The Applicant challenges the constitutionality of Judgment E.Rev.no. 50/2019 
of the Supreme Court of Kosovo, of 9 January 2020. 

3. The challenged Judgment of the Supreme Court was served on the Applicant 
on 10 February 2020. 

Subject matter 

4. The subject matter of the Referral is the constitutional review of the Judgment 
of the Supreme Court, which allegedly has violated the Applicant's rights and 
freedoms guaranteed by Article 3[Equality before the Law], Article 24 
[Equality before the Law] and Article 31 [Right to Fair and Impartial Trial], of 
the Constitution of the Republic of Kosovo (hereinafter: the Constitution), as 
well as Article 6 (Right to a fair trial) of the European Convention on Human 
Rights (hereinafter: the ECHR), and Article 10 of the Universal Declaration of 
Human Rights (hereinafter: the UDHR). 

Legal basis 

5. The Referral is based on paragraph 4 of Article 21 [General Principles] and 
paragraph 7 of Article 113 [Jurisdiction and Authorized Parties] of the 
Constitution, Article 47 [Individual Requests] of the Law on the Constitutional 
Court of the Republic of Kosovo, No. 03/L-121 (hereinafter: the Law) and Rule 
32 [Filing of Referrals and Replies] of the Rules of Procedure of the 
Constitutional Court of the Republic of Kosovo (hereinafter: the Rules of 
Procedure). 

Proceedings before the Constitutional Court 

6. On 5 June 2020, the Applicant submitted the Referral to the Constitutional 
Court of the Republic of Kosovo (hereinafter: the Court). 

7. On 12 June 2020, the President of the Court appointed Judge Remzije Istrefi
Peci as Judge Rapporteur and the Review Panel composed of Judges: Arta 
Rama-Hajrizi (presiding), Gresa Caka-Nimani and Safet Hoxha (members). 

8. On 16 June 2020, the Court notified the Applicant and the Supreme Court 
about the registration of the Referral. 

9. On 11 November 2020, the Court sent an additional request to the Basic Court 
requesting from it to submit the proof as to when the challenged judgment of 
Supreme Court was served on the Applicant. 

10. On 16 November 2020, the Basic Court submitted to the Court the proof 
related to the date of submission of the challenged judgment of the Supreme 
Court. 
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11. On 18 February 2021, the Review Panel having considered the report of the 
Judge Rapporteur made a unanimous recommendation to the Court on the 
inadmissibility of the Referral. 

Summary of facts 

12. Based on the case file, the Court notes that the essence of the dispute concerns 
the issue as to which of the two companies "Cosmonte Foods" L.L.C., or "Birra 
Prishtina" L/L/C., has the right to use the protected trademark "Birra 
Prishtina". In relation to this dispute, there have been conducted two court 
proceedings before the regular courts, initiated by the Company "Cosmonte 
Foods" L.L. C., which in this Court appears as the Applicant. 

13. The first court procedure was initiated by the Applicant through a request for 
imposing a security measure on the trademark "Birra Prishtina", against the 
Company "Birra Prishtina" L.L.C. 

14. The second court procedure was initiated by the Applicant by a statement of 
claim in whereby he sought to be confirmed that the respondent Company 
"Birra Prishtina" L.L.C., by using the trademark "Birra Prishtina" has 
violated his trademark registered under number 15602, of 24 July 2015, by 
producing and distributing its products in the market under the name of this 
trademark. " 

The first court procedure in relation to the request for imposition of 
interim measures 

15. On 22 August 2017, the Applicant filed a request with the Basic Court in 
Prishtina, Department for Commercial Matters (hereinafter: the Basic Court), 
for the imposition of interim measures against the Company "Birra Prishtina" 
L.L.C. In the Referral, the Applicant requested "to have the respondent stop 
its activity that infringes the trademark, registered and protected by the 
claimant, to order the removal from the market of these products that are 
unjustly labelled with the trademark protected by the claimant." 

16. In response to the Applicant's proposal, the counter-proposer stated "that it 
has not violated the trademark, for the reason that the Company "Elnor" 
L.L.C, with owner Sh. u., is the holder of the trademark right according to 
the decision of 23.10.2013, with registration number: 11874, and the same 
owner has thereafter established the Company "Birra Prishtina" with 
business number 600946480, and has transferred this right from the 
Company "Elnor" L.L.C., with Business No. 70430699, to the Company 
"Birra Prishtina." 

17. On 6 November 2017, the Basic Court issued the Decision IV.EK.C.no. 399/17, 
whereby it approved the proposal for imposition of interim measures and 
ordered the company "Birra Prishtina" L.L.C, to immediately stop the 
activities which infringe the trademark registered and protected by the 
claimant- proposer according to the decision no. 15602, application no: KS/ 
M2013/578 of 19 June 2013. In the decision, the Basic Court also requested 
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from the counter-proposer "Birra Prishtina" to remove the illegally labelled 
products with the protected trademark registered by the claimant. 

18. In the reasoning of the decision, the Basic Court stated, "The Legal entity 
"Birra Prishtina" L.L.C., with business no. 600946480, is not the holder of 
the trademark right "Birra Prishtina". The court has no evidence that the 
legal entity "Elnor" L.L.C., as the holder of the trademark, has transferred 
the ownership right of the trademark to the Company "Birra Prishtina" 
neither by any decision of the founders, nor by any decision of the executive 
authorities, or by any contract." 

19. The Counter-proposer Company "Birra Prishtina" L.L.C., filed an appeal with 
the Court of Appeals against the Decision IV.EK.C.no. 399/17 of the Basic 
Court, alleging violation of the provisions of the contested procedure, 
erroneous and incomplete determination of the factual situation, as well as 
erroneous application of the substantive law. 

20. On 4 December 2017, the Court of Appeals rendered the Decision Ae.no. 
271/2017, whereby it approved the appeal of the opponent of the interim 
measure the Company "Birra Prishtina" L.L.C., annulled the Decision of the 
Basic Court IV.EK.C.no. 399/17, and remanded the case for reconsideration, 
by stating: 

"According to Article 297.1, item a) and b) of the LCP it is provided that: 
"The interim measures can be determined: a) if the insurance proposer 
makes believable the existence of the request or his subjective right, and 
b) if there is a risk that without imposing such a measure the opposing 
party would make impossible or significantly difficult the implementation 
of the request, especially by alienating its estate, hiding it, putting a 
charge on it or in any other way, whereby it would change the existing 
state of affairs, or in any other way which would adversely affect the 
rights of the proposer of interim measures. 

Furthermore, the reasoning of the judgment does not state at all what 
criteria the court of first instance took into account when assessing the 
similarity or distinctiveness between the two trademarks. 

According to Article 5 of the Law on Trademarks, the possibility of 
graphic representation of the trademark is a requirement for registration 
of trademark, whilst by the Decisions of the MTI, the proposer's 
trademarks are registered as a combination of protected colours: blue, 
light blue, green, red, yellow, white and grey, 

The Court of Appeals has found that the nuances, design, participation 
and combination of these colours in the products differ significantly 
whereas the denomination "Birra Prishtina" consists of words of general 
(generic) nature respectively geographical identifiers therefore it is 
common for such signs to be used in products of that nature and as such 
they enjoy protection only in specific graphic design. 
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Article 8 of the LT requires the existence of an identity between the trade 
marks/signs in question and the goods or services in question. This 
Article does not impose the proving of the likely hood of causing confusion 
to the relevant consumer, between the previous trademark and the 
trademark allegedly infringing the previous trademark. As to when two 
brands can be considered identical the distinction can be made depending 
on whether we are dealing with a trade mark consisting of words, 
figurative mark or mixed mark. In order for these two trade marks to be 
considered identical they must be completely the same, respectively their 
design, the combination of colours and figures, the descriptions on the 
packaging, the font of the letters must be identical. In this case all the 
mentioned elements differ significantly." 

21. On 9 March 2018, the Basic Court in the repeated procedure issued the 
Decision IV.C.no. 399/17, whereby it rejected as ungrounded the proposal for 
interim measures of the Company "Cosmonte Foods" L.L.C .. , filed against the 
opponent of the measure, the Company "Birra Prishtina" L.L.C. In the 
reasoning of the Decision, the Basic Court stated, "[ .. .] having reviewed the 
proposal and other case file documents, statements of litigants, and after 
looking into the samples brought, the court found that the proposal in 
question is not based on law and rejected it in its entirety. At this stage of the 
procedure, no plausible arguments were provided to the court on the merits 
of the claim, in particular after the physical examination of the samples of 
the challenged products "Birra Prishtina", and the proposer has not 
managed to make credible the circumstance that in the event of no interim 
measures being imposed the eventual realization of the claimant's request 
would be made impossible or difficult. " 

22. The proposer of interim measures, the Company "Cosmonte Foods" L.L.C., 
filed an appeal with the Court of Appeals against the Decision IV.C.no. 399/17 
of the Basic Court, alleging violations of the provisions of the contested 
procedure and erroneous application of the substantive law. 

23. On 27 April 2018, the Court of Appeals issued the Decision Ae.no.101/18, 
whereby the appeal of the proposer "Cosmonte Foods" L.L.C., was rejected in 
its entirety, stating that "the claimant's appeal claims regarding the 
infringement of trademark are considered ungrounded by the Court of 
Appeals, because during the assessment of the similarity of goods and 
services, the court must take into account the nature of the goods and services, 
the perception of the average consumer and whether these two enterprises are 
in competition with each other, but for assessing the degree of similarity 
between brands the following must be taken into account: degree of visual 
similarity(in viewing), degree of aural similarity (in hearing), as well as the 
degree of conceptual similarity. 

On the basis of the case file it results that the owner of the registered 
trademark "Birra Prishtina" is Sh. U, who is at the same time also the 
founder of the now respondent - the company "Birra Prishtina" and has 
transferred this registered trademark to his company, now the 
respondent, and he possesses legal authorizations in this respect. The 
respondent has presented to the Court the Decision of MTI-IPA, bearing 
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the number KS/2017/7964, on the basis of which it is confirmed that the 
holder of the trademark "Elnor" L.L.C., has transferred the trademark 
right to the now respondent "Birra Prishtina" L.L.C. 

The second court procedure in relation to the statement of claim for 
establishment a violation of the right to use a trademark 

24. On 22 August 2017, the Applicant filed a claim with the Basic Court against 
the respondent Company "Birra Prishtina" L.L.C., for violation of the right to 
use a trademark. In the claim, the Applicant stated that "it is the owner of the 
trademark whichit has registered at the Industrial Property Office, under the 
trademark registration number 15602, therefore, in the future the 
respondent isto be prohibitedfrom placing products "Birra Prishtina" on the 
market, whilst the products that have already been placed on the market, 
must be immediately withdrawn or destroyed at the respondent's own 
expense". 

25. In a response to the claim submitted on 27 November 2018, the respondent 
Company "Birra Prishtina" L.L.C., challenged the Applicant's claim as legally 
unfounded in its entirety. 

26. On 4 February 2019, the Basic Court rendered the Judgment IV.C.no. 399/17, 
whereby it rejected the claimant's statement of claim as unfounded, stating: 
''Article 96 of the LoT (Law on Traddemarks) stipulates that: The holder of a 
trademark may lodge a claim with the court to establish an infringement of 
the trademark right against a person who has violated the trademark right 
by performing without authorization any of the actsreferred to in Article 8 of 
this Law. When examining the present disputable case, the court has 
concluded that the respondent did not infringe the trademark. 

As notedfromArticle 8 of the LoT, a basic requirementfor establishing a 
trademark infringement is to have two products, the original protected 
trademark product, and the other product as counterfeit, which is 
illegally using or profiting in the market, from the trademark of the first 
product. In this disputable matter it has not been proved that we are 
dealing with two products or counterfeit products by the respondent. 
Therefore, this court considers that the requirements of Article 8 of the 
LMT have not been met, in order to establish a violation of the trademark 
right. 

The Court considers that in this case there is no trademark infringement 
by the fact itself that the IPA, at the request of the respondent, 
respectively the the entity "Birra Prishtina" has registered its product 
"Birra Prishtina" with the IPA in 2011, under nO.11874, prior to the 
claimant's product, and on 07/11/2017 the said trademark was 
transferredfrom the Company "Elnor" having the same owner Sh. U." 

27. The Applicant filed an appeal with the Court of Appeals against the Judgment 
IV.C.no. 399/17, of the Basic Court, due to violation of procedural provisions, 
erroneous and incomplete determination of the factual situation and 
erroneous application of substantive law. 
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28. On 27 May 2019, the Court of Appeals rendered the Judgment Ae.no.121/19, 
rejecting the Applicant's appeal as ungrounded and confirming the Judgment 
IV.C.no.399/17, of the Basic Court. In the reasoning of the judgment, the 
Court of Appeals had stated: 

"The Court of Appeals finds the claimant's appeal claims in respect of the 
trademark infringementto be ungrounded because when assessing the 
similarity of goods and services, the court must take into account: the 
nature of the goods and services, the average consumer's perception and 
whether these two enterprises are in competition with each other, whilst 
for assessing the degree of similarity between brands the following must 
be taken into account: degree of visual similarity(in viewing), degree of 
aural similarity (in hearing), as well as the degree of conceptual 
similarity. 

Based on the case file it results that the holder of the registered trademark 
"Birra Prishtina" is Shefqet Ukaj, who is also the founder of the now 
respondent - the Company "Birra Prishtina" and he has transferred this 
registered trademark to his company, now the respondent, he also 
possesses legal authorizations in this respect. The respondent has 
presented to the Court the Decision of MTI-IPA, bearing the number KS/ 
2017/7964, whereby it is confirmed that the holder of the trademark 
"Elnor" L.L.C., has transferred the trademark right to the now respondent 
"Birra Prishtina" L.L.C." 

29. The Applicant filed a request for revision with the Supreme Court against the 
Judgment Ae.no.121/19 of the Court of Appeals, alleging erroneous application 
of the substantive law as well as erroneous determination of the factual 
situation. 

30. On 9 January 2020, the Supreme Court rendered the Judgment E.Rev.no. 
50/2019, rejecting the Applicant's revision as ungrounded, by stating: "[ ... Jon 
the basis of the photographs contained in the case file it is clear that the only 
similarity of claimant's products protected by the trademark and of the 
respondent is the denomination "Birra Prishtina", but the colors which are 
found in the products of both parties, the nuances, design, participation and 
combination of these colours in the products, differ significantly, because the 
respondent's product contains other descriptions, a different font of the 
letters, different look of the front of the packaging, which are not the same as 
on the claimant's product. 

Moreover, this Court considers that in this case we have no trademark 
infringement due to the fact that, the respondent by decision, bearing the 
number 1187/4, of 23.10.2013, is registered as a trademark "Bira Prishtina", 
with application no. 11874, with application no KS / 2011/1269, and date of 
application 16.12.2011, which trademark was thereupon by decision no. KS/ 
2017/7964, of 07.11.2017 transferred from the entity "Elnor" L.L.C. to the 
entity "Birra Prishtina". The provisions of Article 7 in conjunction with Articlf! 
52 of the LoT, as well as Article 6 of the Paris Convention, which is also 
included, with significant extensions, also in the TRIPS Agreement, Article 16 
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(2) and (3), provide for the protection of well-known trademarks. In the 
concrete cases the respondent has argued that the respondent's products were 
imported into the market Kosovo as a "reference market" since 2013, and thus 
it has gained the status of well-known trademark in the Republic of Kosovo, 
before its registration by the respondent on 24.07.2015, therefore the 
respondent party can not be prohibited from using the trademark, as 
correctly assessed by both courts." 

Applicant's allegations 

31. The Applicant alleges that the challenged judgments and decisions have 
violated the constitutional rights guaranteed by Article 3 and Article 24, 
paragraph 4 of the Constitution, as well as Article 31 of the Constitution, in 
conjunction with Article 6 of the ECHR, and Article 10 of the UDHR. 

32. More specifically, the Applicant alleges that the courts, by judgments and 
decisions, have violated his right to fair and impartial trial, because "at the 
time when the respondent has filed a claim on 22.08.2017, it did not have the 
trademark registered with the competent authorities. In addition, the 
Applicant alleges that the parties to the proceedings were not treated equally, 
and that the courts did not review the evidence and facts provided by the 
claimant-complainant. In this context, the Applicant refers to the Judgment of 
the Constitutional Court in the case with no: KI18/16. 

33. The Applicant further alleges that in the course of the revision procedure at 
the Supreme Court he has provided sufficient evidence for the violation of the 
right to use a trademark, by relying on the specific legal provisions of the 
applicable laws, but the Supreme Court did not uphold them. 

34. The Applicant addresses the Court with a request seeking annulment of the 
judgments and decisions of the regular courts and remanding of the case for 
retrial in accordance with the applicable laws and the evidence in the case file. 

Relevant legal provisions 

LA W No. 04/L-026 ON TRADEMARKS 

EFFECTS OF A TRADE MARK 

Article 8 
Rights acquired by a trademark 

1. The registered trademark shall be exclusive right of its holder. The 
holder of trademark shall be entitled to prevent third parties to use 
without his permission: 

1.1. any sign which is identical with the trade mark in relation to goods or 
services which are identical with those for which the trade mark is 
registered; 
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1.2. any sign where, because of its identity with, or similarity to the trade 
mark and the identity or similarity of the goods or services covered by the 
trade mark and the sign, there exists a likelihood of confusion on the part 
of the public; the likelihood of confusion includes the likelihood of 
association between the sign and the trade mark; 

1.3. any sign which is identical with, or similar to, the trade mark in 
relation to goods or services which are not similar to those for which the 
trade mark is registered, where the latter has a reputation in the Republic 
of Kosovo and where use of that sign without due cause takes un/air 
advantage oj, or is detrimental to, the distinctive character or the repute 
of the trade mark. 

2. According to paragraph 1 of this Article the holder of the trademark 
may prohibit the following actions also: 

2.1. a.ffixi.ng the sign to the goods or to the packaging thereof; 

2.2. offering the goods, or putting them on the market or stocking themfor 
these purposes under that sign, or offering or supplying services 
thereunder; 

2.3. importing or exporting the goods under the sign; 

2.4. using the sign on business papers and in advertising. 

[. . .] 

CIVIL - LEGAL PROTECTION 

Article 96 
Claim procedures for the establishment and termination of infringement 

1. The holder of a trade mark may lodge a claim against any person who 
has infringed a trademark by performing without authorization any of 
the acts referred to in Article 8, paragraphs 1 and 2 of this Law, claiming: 

1.1. establishment of the Mark infringement; 

1.2. termination of the infringement and prohibition of such and similar 
future infringements; 

1.3. termination and prohibition of further infringement of the rights 
acquired based on Article 8 paragraph 1 and 2 of this Law and that have 
caused a serious threat that his trade mark might be infringed. 

2. The actions referred to in paragraph 1, sub - paragraphs 1.1, 1.2 and 1.3 
of this Article may also be made against a person who in the course of 
her/his economic activities renders services used in the acts infringing a 
trade mark or threatening to infringe it. 
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Assessment of the admissibility of Referral 

35. The Court first examines whether the Referral has fulfilled the admissibility 
requirements established in the Constitution, foreseen in the Law and further 
specified in the Rules of Procedure. 

36. In this respect, the Court refers to paragraphs 1 and 7 of Article 113 
[Jurisdiction and Authorized Parties] of the Constitution which establish: 

"1. The Constitutional Court decides only on matters referred to the court 
in a legal manner by authorized parties." 
(. .. ) 
7. Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion of all legal remedies provided by law." 

37. The Court also refers to paragraph 4 of Article 21 [General Principles] of the 
Constitution, which stipulates: "Fundamental rights and freedoms set forth in 
the Constitution are also valid for legal persons to the extent applicable." 

38. In this regard, the Court notes that the Applicant is entitled to submit a 
constitutional complaint, invoking alleged violations of his fundamental rights 
and freedoms, which are valid for individuals as well as for legal persons (see 
the case of the Constitutional Court no. KI41/09, Applicant: AAB-RIINVEST 
University L.L.C., Resolution on Inadmissibility of 3 February 2010, 
paragraph 14). 

39. In addition, the Court also refers to the admissibility criteria, as provided by 
Law. In this respect, the Court refers to Articles 47 [Individual Requests], 48 
[Accuracy of the Referral] and 49 [Deadlines] of the Law, which stipulate: 

Article 47 
[Individual Requests] 

"1. Every individual is entitled to request from the Constitutional Court 
legal protection when he considers that his/her individual rights and 
freedoms guaranteed by the Constitution are violated by a public 
authority. 

2. The individual may submit the referral in question only after he/she has 
exhausted all the legal remedies provided by the law." 

Article 48 
[Accuracy of the Referral] 

"In his/her referral, the claimant should accurately clarify what rights 
and freedoms he/she claims to have been violated and what concrete act 
of public authority is subject to challenge." 

Article 49 
[Deadlines] 
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"The referral should be submitted within a period of four (4) months. The 
deadline shall be counted from the day upon which the claimant has been 
served with a court decision ... " 

40. As to the fulfillment of these criteria in relation to the challenged court 
decisions, the Court finds that the Applicant has submitted his Referral as an 
authorized party, challenging an act of a public authority, namely the 
Judgment E.Rev.no. 50/2019 of the Supreme Court, of 9 January 2020 after 
having exhausted all legal remedies prescribed by law. The Applicant has also 
clarified all rights and freedoms which he claims to have been violated, in 
accordance with Article 48 of the Law and submitted the Referral in 
accordance with the deadline established in Article 49 of the Law. 

41. In addition, the Court takes into consideration the Rule 39 [Admissibility 
Criteria] of the Rules of Procedure, which establishes: 

2. The Court may consider a referral as inadmissible if the referral is 
manifestly ill founded because the Applicant has not sufficiently proved 
and substantiated the claim." 

42. The Court initially notes that the abovementioned rule, based on the case-law 
of the European Court of Human Rights (hereinafter: the ECHR) and the case 
law of the Constitutional Court, enables the latter to declare the referrals 
inadmissible on the grounds which relate to the merits of a case. More 
precisely, on the basis of this rule, the Court may declare a referral 
inadmissible on the basis of and after having assessed its merits, namely if it 
considers that the content of the Referral is manifestly ill-founded on 
constitutional basis, as stipulated in paragraph 2 of Rule 39 of the Rules of 
Procedure. 

43. On the basis of the ECHR case law, but also of the Court, a referral may be 
declared inadmissible as "manifestly ill-founded" in its entirety or only with 
respect to any specific claim that a referral may contain. In this respect, it is 
more accurate to refer to the same as "manifestly ill-founded claims". The 
latter, based on the case law of the ECHR, can be categorized into four 
separate groups: (i) claims that qualify as claims of "fourth instance"; (H) 
claims that are categorized as "clear or apparent of a violation"; (Hi) 
"unsubstantiated or unjustified" claims; and finally, (iv) "confused and far
fetched" claims (see, more specifically, for the concept of inadmissibility on 
the basis of a claim assessed as "manifestly ill-founded", and the specifics of 
the above four categories of claims qualified as "manifestly Ill-founded", the 
ECtHR Practical Guide on Admissibility Criteria of 31 August 2019; part III. 
Inadmissibility based on merits; A. Manifestly ill-founded claims, paragraphs 
255 to 284). 

44. In the context of the assessment of the admissibility of the Referral, 
respectively, of the circumstances of this case, when assessing whether the 
Referral is manifestly ill-founded on constitutional basis, the Court will first 
recall the essence of the case contained in this Referral and the relevant 
allegations of the Applicant, in the assessment of which, the Court will apply 
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the standards of the case law of the ECtHR, in accordance with which, 
according to Article 53 [Interpretation of Human Rights Provisions] of the 
Constitution, it is obliged to interpret the fundamental rights and freedoms 
guaranteed by the Constitution. 

45. As to the circumstances of the present case, the Court notes that the essence of 
the allegations for violation of the Applicant's right to fair and impartial trial 
are based upon the view that the Basic Court, the Court of Appeals and the 
Supreme Court have erred in determining the factual situation in respect of 
the determination of the right to use "Birra Prishtina" trademark. 

46. In fact, the Applicant considers that the Basic Court, the Court of Appeals and 
the Supreme Court have reached their conclusions as to who has the right to 
use the trademark "Birra Prishtina", and thereby a) have not accurately 
determined the factual situation regarding its registration, on which occasion 
they have applied the substantive law in an erronoues manner b) have not 
presented evidence, c) have not provided sufficiently clear reasons in 
decisions on the rejection of its claim. 

47. In this respect, the Court notes that a) The Basic Court, after the hearing in 
which both parties to the proceedings presented their arguments and evidence 
in relation to the right to use a trademark, found that there was no trademark 
infringement by the respondent, because having looked into the decision of 
the Business Registration Agency no. 11874, it can be concluded that the 
holder of the registered trademark "Birra Prishtina" is the person Sh. U., who 
is also the founder of the now respondent - the Company "Birra Prishtina" 
L.L.C., and that he has transferred this registered trademark registered to his 
new company, now the respondent, for what he possesses a legal 
authorization, according to the decision of the court MTI-IPA, no: KS/ 
2017/7964, wherein it is stated "that the holder of the trademark "Elnor" 
L.L.C., has transferred the trademark right to the now respondent "Birra 
Prishtina" L.L.C." 

48. In addition, the Court finds that the Court of Appeals in the appellate 
procedure addressed the issue as to who has the right to use the registered 
trademark "Birra Prishtina", and that based on the evidence and photographs 
in the case file, it found "that the only similarity of claimant's products 
protected by the trademark and of the respondent is the denomination "Birra 
Prishtina", but the colours which are found in the products of both parties, 
the nuances, design, participation and combination of these colors in the 
products, differ significantly, because the respondent's product contains 
other descriptions, a different font of the letters, different look of the front of 
the packaging, which are not the same as on the claimant's product." 

49. Further, with respect to the Applicant's allegations stating "that in the 
revision procedure before the Supreme Court he has presented sufficient 
evidence and arguments as to who holds the registered trademark, but the 
Supreme Court did not take that into consideration", the Court finds that 
these allegations are ungrounded, because the Supreme Court, having 
examined the evidence in the case file, came to the conclusion concluded that 
the only thing that the trademarks used by the Applicant and the respondent 
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have in common is the name "Birra Prishtina" , but these words are of a 
general nature, namely geographical identifiers, and it is therefore common 
for such signs to be used in products of that nature and as such they enjoy 
protection only in a specific graphic design. 

50. Moreover, the Court also found that the Supreme Court had specifically 
addressed the Applicant's appeal claims, by examining the very essence of the 
trademark, and concluding that the nuances, design, participation and 
combination of these colours in the products of the claimant and of 
respondent differ significantly from each other, "therefore, the use of the same 
denomination "Birra Prishtina" with a distinctive one-sided design and other 
combinations does not infringe the trade mark." 

51. In this regard, and on the basis of all what is stated above, the Court finds that 
the Applicant in the Referral, in essence, submits allegations regarding the 
erroneous determination of facts and the erroneous application of substantive 
law by the regular courts, allegations, which the Court, in its consolidated case 
law, considers as "fourth instance claims." 

52. In this connection, the Court based on the case law of the ECtHR, but also 
taking into account its specifics, as defined through the ECHR (see: in this 
context, for clarification pursposes the ECtHR Practical Guide on 
Admissibility Criteria of 31 August 2019; part I. Inadmissibility based on 
merits; A. Manifestly ill-founded claims, 2. "Fourth instance", paragraphs 262 
and 263), the principle of subsidiarity and the doctrine of the fourth instance, 
it has consistently emphasized the difference between "constitutionality" and 
"legality" and has asserted that it is not its duty to deal with errors of fact or 
erronesous interpretation and application of the law, allegedly committed by a 
regular court, unless and in so far as such errors may have infringed the rights 
and freedoms protected by the Constitution and/or the ECHR (see, in this 
context, inter alia, the cases of the Court KI128/18, Applicant: Limak Kosovo 
International Airport J.S.C., "Adem Jashari", Resolution of 28 June 2019, 
paragraph 55; KI62/19, Applicant: Gani Gashi, Decision of Inadmissibility of 
19 December 2019, paragraphs 56 -57; KIllO/19, Applicant: Fisnik Baftijari, 
Decision on Inadmissibility of 7 November 2019, paragraph 40 

53. The Court has also consistently stated that it is not the role of this Court to 
review the findings of the regular courts concerning the factual situation and 
the application of substantive law and that it cannot assess by itself the facts 
which have led a regular court to render one decision rather than another. 
Otherwise, the Court would act as a court of "fourth instance", which would 
result in exceeding the limits imposed on its jurisdiction (see, in this context, 
the case of the ECtHR Garcia Ruiz v. Spain, Judgment of 21 January 1999, 
paragraph 28 and references used therein, and see also the cases of Court 
KI128/18, cited above, paragraph 56, and KI62/19, cited above, paragraph 
58). 

54. The Court notes that in the circumstances of the present case, the Applicant, 
beyond the allegations for violation of Article 31 of the Constitution in 
conjunction with Article 6 of the ECHR, as a result of erroneous determination 
of facts and erroneous interpretation of the law, does not does not sufficiently 

13 



substantiate or argue before the Court as to how this interpretation of the 
applicable law by the regular courts may have been "manifestly erroneous", 
resulting in "arbitrary conclusions" or "manifestly unreasoned" for the 
Applicant or how could the proceedings before the regular courts be unfair or 
even arbitrary, in their entirety. In addition, the Court considers that the 
regular courts have taken into account all the facts and circumstances of the 
case, the allegations of the Applicant submitted through the claim, appeal and 
revision, and have reasoned the same (see, in this respect, the case of Court 
KI64/20, Applicant: Asllan Meka, Resolution on Inadmissibility of 03 August 
2020, paragraph 41 and KI22/19, cited above, paragraph 43). 

55. Therefore, the Applicant's allegations for erroneous determination of facts, 
erroneous interpretation and application of applicable law in relation to the 
violation of the right to use a trademark qualify as claims falling into the 
category of "fourth instance" and as such, reflect the claims at the level of 
"legality" and are not argued at the level of "constitutionality". Hence, they are 
maniferstly ill-founded on constitutional basis, as stipulated in paragraph (2) 
of Rule 39 of the Rules of Procedure. 

56. Further, b) as regards the Applicant's allegations that "the proceedings before 
the Court, including the evidence, were not fair in their entirety", the Court 
finds these allegations to be ungrounded, for the fact that during the analysis 
of the Applicant's allegations, as well as on the basis of the decisions of the 
regular courts, it concluded that the regular courts in the procedure itself 
adhered to the principle of justice, which can be seen based on the evidence 
presented, as well as on the legal arguments on which the courts based their 
decisions. 

57. In fact, the Court found that during the court proceedings both parties had the 
opportunity to present their arguments as well as evidence, to use all legal 
remedies provided by law, which does not create any doubt that the Applicant 
in the regular proceedings was in some way brought into an unequal position 
which would lead to the conclusion that the procedure was unfair. Therefore, 
it can be concluded that the regular courts have complied with their 
obligations under Article 31 of the Constitution as well as Article 6 of the 
ECHR (see the decision of the Court in the case of Asllan Veseli, Resolution on 
Inadmissibility of 29 October 2018). 

58. As to the Applicant's allegations c) that the courts in their decisions did not 
provide "convincing and well-founded legal grounds for rejecting his claim", 
the Court states that it paid detailed attention to the Applicant's allegations, 
on which occasion it found, i) that the reason why the Basic Court rejected the 
Applicant's statement of claim, is the fact that all the conditions, for proving a 
violation of the right to use a trademark as provided by Article 8 of the LoT 
were not me; ii) In the appeal procedure, the Court of Appeals mentioned as a 
reason for rejecting the Applicant's appeal the fact that the holder of the 
trademark "Elnor" L.L.C., has now transferred the right to use the "Birra 
Prishtina" trademark, to the respondent, for what there exists a valid legal 
authorization and iii) As a basis for rejecting the Applicant's request for 
revision the Supreme Court mentioned the fact that there was no violation of 
the right to use a trademark because the Applicant's and the Respondent's 
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products were in circulation under the "Birra Prishtina" trademark, but they 
have no similarities other than the name, which represents a geographical 
determinant, which it confirmed on the basis of attached evidence. 

59. Therefore, the Court is of the opinion that the regular courts have quite clearly 
stated the reasons as to why the Applicant's statement of claim, appeal and 
revision were rejected as ungrounded. Hence, the Court considers the 
Applicant's allegations that the regular courts did not provide "convincing and 
well-founded legal reasonsfor rejecting his claim" to be ungrounded. 

60. As regards the other allegations for violation of Article 3 and Article 24 of the 
Constitution, the Court found that the Applicant has merely mentioned them 
in the Referral, without providing any explanation or fact as to how did the 
violation of these rights guaranteed by Article 3 and Article 24 of the 
Constitution result, which would serve as a good basis for the Court to deal 
with them as well, and accordingly, in the continuation of the report the Court 
will not address them. 

61. The Court emphasizes that it is the Applicant's obligation to substantiate his 
constitutional claims and to present prima facie evidence showing a violation 
of the rights guaranteed by the Constitution and the ECHR (see, the cases of 
Constitutional Court no.KI19/14 and KI21/14 , Applicants: Tafil Qorri and 
Mehdi Syla, Resolution on Inadmissibility, of 5 December 2013). 

62. Therefore, the Applicant's Referral is manifestly ill-founded on constitutional 
basis and must be declared inadmissible, in accordance with Rule 39 (2) of the 
Rules of Procedure. 
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FOR THESE REASONS 

The Constitutional Court, pursuant to Article 113.1 and 7 of the Constitution, Article 
20 of the Law and Rule 39 (2) of the Rules of Procedure, in the sesion held on 18 
February 2021, unanimously 

DECIDES 

I. TO DECLARE the Referral inadmissible; 

II. TO NOTIFY this Decision to the Parties; 

III. TO PUBLISH this Decision in the Official Gazette, in accordance with 
Article 20-4 of the Law; 

IV. This Decision is effective immediately. 

Judge Rapporteur Preside~t of the Constitutional Court 

Remzije Istrefi-Peci Arta Rama-Hajrizi 
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Certified C~y _I 

This translation is unofficial and serves for informational purposes only. 
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