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RESOLUTION ON INADMISSIBILITY 

In 

Case No. KIs8j20 

Applicant 

Alush Kastrati 

Constitutional review of Judgment AC-I-1S-00S2, of the Appellate Panel 
of the Special Chamber of the Supreme Court of Kosovo on Privatization 

Agency of Kosovo Related Matters, of S December 2019 

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO 

composed of: 

Arta Rama-Hajrizi, President 
Bajram Ljatifi, Deputy President 
Bekim Sejdiu, Judge 
Selvete Gerxhaliu-Krasniqi, Judge 
Gresa Caka-Nimani, Judge 
Safet Hoxha, Judge 
Radomir Laban, Judge 
Remzije Istrefi-Peci, Judge, and 
Nexhmi Rexhepi, Judge 

Applicant 

1. The Referral was submitted by Alush Kastrati (hereinafter: the Applicant), 
represented by Hamdi Jashari, a lawyer from Gjilan. 
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Challenged decision 

2. The Applicant challenges the constitutionality of Judgment AC-I-15-0052 of the 
Appellate Panel of the Special Chamber of the Supreme Court of Kosovo on 
Privatization Agency of Kosovo Related Matters (hereinafter: the Appellate 
Panel), of 5 December 2019, in conjunction with the Judgment C-II-14-0074 of 
the Specialized Panel of the Special Chamber of the Supreme Court on 
Privatization Agency of Kosovo Related Matters (hereinafter: the Specialized 
Panel), ,of 29 January 2015. 

3. The Applicant has received the challenged judgment of the Appellate Panel on 
10 December 2020. 

Subject matter 

4. The subject matter is the constitutional review of the challenged Judgment, 
which as alleged by the Applicant, has violated his rights guaranteed by Articles 
31 [Right to Fair and Impartial Trial], 32 [E Right to Legal Remedies], 54 
[Judicial Protection of Rights] of the Constitution of the Republic of Kosovo 
(hereinafter: the Constitution). 

Legal basis 

5. The Referral is based on paragraphs 1 and 7 of Article 113 [Jurisdiction and 
Authorized Parties] of the Constitution, Articles 22 [Processing Referrals] and 
47 [Individual Requests] of the Law on the Constitutional Court of the Republic 
of Kosovo no. 03/L-121 (hereinafter: the Law) and Rule 32 [Filing of Referrals 
and Replies] of the Rules of Procedure of the Constitutional Court of the 
Republic of Kosovo (hereinafter: the Rules of Procedure). 

Proceedings before the Constitutional Court 

6. On 6 April 2020, the Applicant submitted the Referral to the Constitutional 
Court of the Republic of Kosovo by mail (hereinafter: the Court). 

7. On 19 May 2020, the President of the Court appointed Judge Bekim Sejdiu as 
Judge Rapporteur and the Review Panel composed of Judges: Radomir Laban 
(presiding), Remzie Istrefi-Peci and Nexhmi Rexhepi. 

8. On 8 June 2020, the Court notified the Applicant about the registration of the 
Referral and sent a copy thereof to the Special Chamber of the Supreme Court 
on Privatization Agency of Kosovo Related Matters (hereinafter: the SCSC). 

9. On 9 December 2020, the Court requested from the SCSC and the Applicant to 
submit the proof (acknowledgment of receipt) indicating the date when the 
Applicant has received the challenged Judgment. 

10. On 15 December 2020, the SCSC submitted the acknowledgment of receipt 
indicating that the Applicant has received the challenged Judgment on 10 
December 2019. 
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11. On 20 January 2021, the Review Panel considered the report of the Judge 
Rapporteur, and unanimously made a recommendation to the Court on the 
inadmissibility of the Referral. 

Summary of facts 

12. On the basis of the submitted documents it results that the Socially Owned 
Enterprise SOE "28 Nentori" in Gjilan (former "16 Nentori"), was privatized on 
24 March 2006. The final list of employees with legitimate rights was published 
in the media - three years later - on 11, 12 and 13 June 2009. The deadline for 
submitting appeals to the SCSC was 23 April 2011. On 15 February 2013, the 
Specialized Panel, by Decision SCEL-09-0017, declared the final list of 
employees of SOE "28 Nentori", published on 11, 12 and 13 June 2009 invalid 
and without effect. It had also ordered the Privatization Agency of Kosovo 
(hereinafter: the P AK) to publish the new list, whereby it would notify in this 
respect all persons included in the list published on 11, 12, and 13 June 2009, as 
well as all persons included in the list that was afterwards approved on 15 
December 2010, and all persons who have filed complaints against the 
published final list. The final list of employees with legitimate rights was re
announced on 22, 23, 24 May 2014, while the deadline for submitting 
complaints to the SCSC was 14 June 2014. 

13. On 6 June 2014, the Applicant filed a complaint with the SCSC against the PAK, 
requesting inclusion in the final list of employees, in order to receive the share 
of proceeds from the privatization of SOE "28 Nentori" in Gjilan. The Applicant 
claimed that he had worked in the SOE "28 Nentori" from 03.07.1980 to 
31.10.1993, when he was unlawfully dismissed from work by the state 
authorities of that time. The Applicant also alleged that after the war, 
respectively from 19 June 1999 to 23 March 2006, he had continued to work in 
the SOE "28 Nentori" until the enterprise was privatized. The Applicant had 
attached as evidence: (i) the ID card; (ii) employment booklet no. 24266/78, 
starting date of employment 03.07.1980 to 31.10.1993; and, (iii) the Judgment 
of the Municipal Court in Gjilan of 30.04.1993. 

14. On the basis of the case file the Court notes that it results that the Applicant had 
submitted to the SCSC, the Judgment of the Municipal Court in Gjilan of 30 
April 1993, which according to the Applicant, had recognized his lost profit until 
31 October 1993. The Court also notes that the Judgment of the Municipal Court 
in Gjilan was not attached to the Referral no. KI58/20. Consequently, the exact 
content of the Judgment of the Municipal Court in Gjilan of 30 April 1993 is 
unknown to the Court. 

15. On 1 July 2014, the PAK submitted a written response stating that the 
Applicant's complaint should be rejected as ungrounded, since at the time of the 
privatization on 24 March 2006 he was not registered as an employee of the 
SOE "28 Nentori", therefore there is no basis to include him in the list of 
employees with legitimate rights as provided by UNMIK Regulation 2003/13, 
Section 10-4. The PAK also alleged that the documents presented by the 
Applicant are not a sufficient basis to include him in the list of employees with 
legitimate rights, because the employment booklet shows that the Applicant had 
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worked until 31.10.1993, but he failed to present any other material evidence to 
prove the "continuity" of the employment relationship after 1999. 

16. On 29 January 2015, the Specialized Panel, by Judgment C-II-14-0074, rejected 
the Applicant's complaint as ungrounded. The Specialized Panel, on the basis of 
the employment booklet, had concluded that the Applicant's employment 
relationship with the SOE "28 Nentori" in Gjilan was terminated on 31.10.1993. 
Therefore, on the basis of the available evidence the Specialized Panel found 
that the Applicant does not meet the criteria of Section lOA of UNMIK 
Regulation 2003/13 and, as such, his complaint should be rejected as 
ungrounded. The Specialized Panel also determined that an appeal may be filed 
with the Appellate Panel against the present judgment, within a term of 21 days. 

17. On 30 March 2015, the Applicant filed an appeal with the Appellate Panel 
against the aforementioned Judgment of the Specialized Panel, alleging that the 
decision was rendered by substantial violation of legal provisions, erroneous 
and incomplete determination of the factual situation and erroneous 
application of substantive law. The Applicant argued that: (i) he has presented 
the employment booklet indicating that the employment relationship was 
closed on 31.10.1993, but he claimed that he had attached the Judgment of the 
Municipal Court in Gjilan, of 31.10.1993, whereby the Applicant had been 
recognized the lost profit until 31.10.1993; (ii) he has worked until June 1993, 
namely "before the armed conflict" in Kosovo but being an ethnic Albanian 
employee he was discriminated against by the management of that time; (iii) 
after 1999 he had worked in the SOE "28 Nentori" in Gjilan for many years. 
Based on these arguments, the Applicant requested to be included in the final 
list of employees entitled to 20% of proceeds from the privatization and sale of 
the SOE "28 Nentori" in Gjilan. 

18. The PAK did not file a response to the Applicant's appeal. 

19. On 5 December 2019, the Appellate Panel, by Judgment AC-I-15-0052, decided 
to reject the Applicant's appeal as inadmissible. The Appellate Panel had 
reasoned as follows: "As regards this appellant, the Appellate Panel finds that 
his appeal was filed out of the legal deadline. On the basis of the case file, 
respectively of the acknowledgment of receipt whereby the challenged 
judgment was received, the Appellate Panel confirms the fact that the 
Judgment C-II-14-0074-C72 was received by the appellant on 28 February 
2015 and according to the legal advice of the same judgmentit it was provided 
that an appeal may be lodged within a term of 21 days. In the present case the 
appellant was entitled to file an appeal until 21 March 2015, whilst the appeal 
was filed by registered mail on 27 March 2015 and had reached the court on 
30 March 2015, which means that the appeal was filed 6(sixJ days out of the 
prescribed legal deadline. The Appellate Panel dismisses the appellant's appeal 
as out of time, pursuant to Section 10.6 (aJ ofUNMIK Regulation 2003/13." 

Applicant's allegations 

20. The Applicant alleges that the challenged Judgment has violated his rights 
guaranteed by Articles 31[Right to Fair and Impartial Trial], 32 [Right to Legal 
Remedies] and 54 [Judicial Protection of Rights] of the Constitution. 
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21. In this regard, the Applicant alleges that: "This Judgment was issued in 
violation of Articles 31, 32 and 54, of the Constitution of the Republic of 
Kosovo, since in the present case, when the first instance of the Special 
Chamber of the Court Supreme Court of Kosovo, rendered the Judgment C-JJ-
14-0074, of 29.01.2015, the same judgment was handed over to another person 
from the same village, who coincidentally has the same name and surname as 
the complainant Alush (Selver) Kastrati." 

22. Further, the Applicant argues that: "The Special Chamber of the Supreme Court 
of Kosovo, has submitted the Judgment C-II-14-0074, of 29.01.2015, to AMK 
on 28.02.2015 and since it has noticed that the said person is not interested 
about that case, after many days, more precisely on 25.03.2015, it has sent this 
judgment along with an envelope to Alush (Selver) Kastrati, who on 26 March 
2015 has drafted the appeal, whilst on March 27, 2015, has submitted the said 
appeal by mail to the address of the Special Chamber of the Supreme Court of 
Kosovo. The reasoning of the judgment that we are challenging states that 
Alush Kastrati was served with the first instance judgment on 28 February 
2015 whilst the deadline for filing an appeal was 1 March 2015, whereas the 
appellant Alush Kastrati has filed the appeal on 27 March 2015, namely 6 days 
after the expiration of the legal deadline. However, all this has happened due 
to the fact that the post office has mistakenly delivered the first instance 
judgment to AMK, who comes from the same village and has the same name 
and surname as the complainant, and this is a fact confirmed by the 
"Statement under oath", bearing the ordinal number LRP.no: 727/2020, of 
06.02.2020, made by AMK before the notary HM in Gjilan, wherein is very 
clearly confirmed that the judgment of the first instance was received by 
AMK." 

23. In this regard, the Applicant has also submitted to the Court the notarized 
statement of the person AMK, of 6 February 2020, wherein the latter states to 
have received the Judgment of the Specialized Panel[C-II-14-0074] on 29 
January 2015, instead of the Applicant. 

24. The Applicant alleges that the Appellate Panel has failed to correctly assess who 
has received the Judgment of the Specialized Panel, because it has rejected his 
appeal in a "superficial" manner due to the expiration of the 21-day deadline. 

25. The Applicant reiterates that the challenged decision of the Specialized Panel 
should have been served on him personally or on his family member, but 
through no fault of his own the decision was served on the fellow villager who 
has the same name. The Applicant adds that it is not his fault or responsibility 
why the challenged decision of the Specialized Panel was served on another 
person having the same name and that is why his fundamental rights 
guaranteed by Articles 31, 32 and 54 of the Constitution have been violated. 

26. The Applicant requests from the Court to declare invalid the Judgment AC-I-15-
0052 of the Appellate Panel, of 5 December 2019 and remand the case for 
reconsideration to the same court, "by instructing it to eliminate these 
previously unverified errors." 

5 



Relevant legal provisions 

Law No. 04/L-033 on the Special Chamber of the Supreme Court of 
Kosovo on Privatization Agency of Kosovo Related Matters 

Article 13 
Extension of Specified Time Limits 

Any panel, sub-panel or single judge, may, but only in highly exceptional 
circumstances and only for very good cause shown, extend any time limit 
or period provided for in this law or in the Annex attached hereto for any 
period of time that is reasonable under the circumstances. 

Annex to Law No. 04/ L-033 on the Special Chamber of the Supreme 
Court on Privatization Agency of Kosovo Related Matters 

Article 21 
Expiry of Time Periods 

1. Without prejudice to its responsibility to handle matters before it 
expeditiously, the Special Chamber may in exceptional cases, and if the 
interest of justice so requires, extend a time period prescribed by law or 
this Annex if it determines that it is not reasonably practicable for a party 
or the Special Chamber to dispose of the matter at hand within the time 
period prescribed by law or this Annex. 

2. If a party seeks an extension of time, such party shall submit an 
application for the extension prior to the expiration of the concerned time 
period. The Presiding Judge may grant the extension if the application sets 
forth circumstances and reasons that the Presiding Judge considers 
sufficient to justify the extension and the Presiding Judge determines that 
no other party would be seriously prejudiced by the extension. 
3. Aparty shall submit an application for an extension as soon as that 
party becomes aware of the circumstances and reasons that the party 
believes justify the extension. In no event mayan application be submitted 
after the expiry of the prescribed time period. At the same time as it 
submits the application, the party shall provide all other parties with a 
copy of the application. 

4. The Presiding Judge may grant the extension only for such additional 
time as the circumstances set forth in the application may warrant. 

Assessment of the admissibility of Referral 

27. The Court first examines whether the Applicant has fulfilled the admissibility 
requirements established in the Constitution, foreseen in the Law and further 
specified in the Rules of Procedure. 

28. In this respect, the Court refers to paragraphs 1 and 7 of Article 113 [Jurisdiction 
and Authorized Parties] of the Constitution which establish: 
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"1. The Constitutional Court decides only on matters referred to the court 
in a legal manner by authorized parties. 
[ ... ] 

7. Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion of all legal remedies provided by law". 

29. In addition, the Court also examines whether the Applicant has met the 
admissibility criteria, as provided by Law. In this respect, the Court refers to 
Articles 47 [Individual Requests] which stipulates: 

Article 47 
[Individual Requests] 

"Every individual is entitled to request from the Constitutional Court legal 
protection when he considers that his/her individual rights and freedoms 
guaranteed by the Constitution are violated by a public authority. 

"The individual may submit the referral in question only after he/she has 
exhausted all the legal remedies provided by the law". 

30. The Court also refers to Rule 39 (1) (b) of the Rules of Procedure, which 
specifies: 

"(1) The Court may consider a referral as admissible if: 

[ ... ] 

(b) all effective remedies that are available under the law against the 
judgment or decision challenged have been exhausted." 

31. The Court notes that the Applicant's main allegation is that the Appellate Panel 
should have considered his appeal of 30 March 2015 based on its merits, given 
that the Judgment of the Specialized Panel was served on the person AKM who 
has the same name. The Applicant argues that due to the lack of review of his 
appeal based on the merits, the Appellate Panel has violated the fundamental 
rights guaranteed by Articles 31, 32 and 54 of the Constitution. 

32. In the light of the facts of the case, the allegations of the Applicant, as well as the 
above legal background, the Court highlights the rule on exhaustion of legal 
remedies, pursuant to Article 113.7 of the Constitution, Article 47 of the Law and 
Rule 39 (1) (b) of the Rules of Procedure. In this respect, the Court notes that 
the request for exhaustion of legal remedies obliges those who wish to submit 
their case to the Constitutional Court that they must first use the effective legal 
remedies that are available under the law against the challenged judgment or 
decision. 

33. In this way, the regular courts are afforded the opportunity to rectify their 
errors during the regular court proceedings prior to the case being brought 
before the Constitutional Court. This rule is based on the assumption stated in 
Article 32 of the Constitution and Article 13 of the ECHR, that there is an 
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effective remedy available in respect of the alleged violation of the Constitution, 
respectively the ECHR to be used before the regular court (see the case of the 
Constitutional Court no. KIt9/20, Applicant Lutfi Shantir, Resolution on 
Inadmissibility of 22 July 2020, paragraph 36; see also the ECHR case Aksoy v. 
Turkey, Judgment of 18 December 1996, paragraph 51). 

34. The rule of exhaustion of legal remedies derives from the principle of 
subsidiarity, according to which the protection mechanism established by the 
Constitutional Court is of a subsidiary character in relation to the regular 
system of judiciary safeguarding human rights (see, the case KIt9/20 Applicant 
Lutfi Shantir, cited above, paragraph 37, and also see the case of the ECtHR, 
Handyside v. the United Kingdom, Judgment of 7 December 1976, paragraph 
48). 

35. Thus, the rationale for the exhaustion rule is to afford to the competent 
authorities, including the courts, the opportunity to prevent or put right the 
alleged violation of the Constitution. The rule is based on the assumption that 
the legal order of Kosovo provides an effective remedy for the violation of 
constitutional rights. This is an important aspect of the subsidiary character of 
the constitutional provisions (See the cases of the Constitutional Court 
no.KIn6/14, Applicant Fadil Selmanaj, Resolution on Inadmissibility of 26 
January 2015, paragraph 48 and no.KIn8/15, Applicant Dragisa Stojkovic, 
Resolution on Inadmissibility and 12 April 2016, paragraph 38). 

36. Pursuant to Article n3.7 of the Constitution, the Applicant must have access to 
legal remedies which are available and sufficient to provide a procedural 
opportunity to redress the alleged violations. The existence of legal remedies in 
question must be sufficiently certain not only in theory but also in practice, and 
if this is not the case, those remedies will lack the requisite accessibility and 
effectiveness (see the cases of the ECtHR, Vernillo v. France, Judgment of 20 
February 1991, paragraph 27, and Dalia v. France, Judgment of 19 February 
1998, paragraph 38). 

37. Based on the foregoing, the Court notes that there is no evidence that the 
Applicant has requested an extension of the time limit for filing an appeal (or 
that he generally notified the Appellate Panel of the circumstances that 
prevented him from filing an appeal within the legal deadline), in accordance 
with Articles 13 and 21 of the Law on the Special Chamber of the Supreme 
Court. The Constitutional Court - in accordance with the principle of 
subsidiarity - can not assess this issue without it having been previously raised 
and assessed in a procedure before the regular courts (see the cases of the 
Constitutional Court no.KI89/15, Applicant Fatmir Koci, Resolution on 
Inadmissibility of 22 March 2016, paragraph 35 and KIOI/19 Applicant Fatos 
Rizvanolli, Resolution on Inadmissibility, of 2 September 2020, paragraph 99). 

38. The Court reiterates that the principle of subsidiarity requires the Applicant to 
exhaust all procedural opportunities in the proceedings before the regular 
courts, in order to prevent a constitutional violation or to remedy such 
violations once they have occurred. Consequently, the Applicant is responsible 
when his case is declared inadmissible by the Constitutional Court, if he fails to 
avail himself of the opportunities in the proceedings before the regular courts 
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(see the case of the Constitutional Court no. KI24/16 Applicant Avdi Haziri, 
Resolution on Inadmissibility, of 16 November 2016, paragraph 39 and the 
references mentioned therein). 

39. The Court notes that pursuant to the consolidated case law of the ECtHR, the 
Applicants are not exempted from the requirement to raise their cases before 
the domestic courts, even in cases where the domestic courts have the 
opportunity or are obliged to review the case in relation to the rights protected 
by the ECHR upon their own motion, (see the cases of the ECHR, Van 
Oosterwijk v. Belgium, Judgment on non-exhaustion of remedies of 6 
November 1980 and Gaziyev v. Azerbaijan, Partial Admissibility Decision of 8 
February 2007). 

40. In the present case, the Court considers that the Applicant has had the 
opportunity to submit the notarized statement of the person AKM to the 
Appellate Panel during appeal proceedings, as evidence for the extension of the 
deadline and meritorious review of his appeal. The Applicant is raising this 
claim and submitting the notarized statement for the first time before this 
Constitutional Court, despite the fact that he has had the opportunity to submit 
the same to the Appellate Panel (namely to request the extension of the time 
limit for appealing), pursuant to Articles 13 and 21 of the Law on the Special 
Chamber of the Supreme Court. 

41. In view of the above, the Court concludes that the Applicant's Referral must be 
declared inadmissible, as the Applicant has not exhausted all legal remedies in 
accordance with Article 113.7 of the Constitution, Article 47 of the Law and Rule 
39 (1) (b) of the Rules of Procedure. 
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FOR THESE REASONS 

The Constitutional Court, pursuant to Article 113.7 of the Constitution, Articles 20 

and 47 of the Law and Rules 39 (1) (b) of the Rules of Procedure, on 20 January 
2021, unanimously 

DECIDES 

I. TO DECLARE the Referral inadmissible; 

II. TO NOTIFY this Decision to the Parties; 

III. TO PUBLISH this Decision in the Official Gazette, in accordance with 
Article 2004 of the Law; 

IV. This Decision is effective immediately. 

Judge Rapporteur 

Bekim Sejdiu 

Kopje e vertetuar 
Overena kopija 

Certified Capy 

President of the Constitutional Court 

Arta Rama-Hajrizi 

This translation is unofficial and serves for informational purposes only. 
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