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Applicant 

1. 	 The Referrals were submitted by Besnik Kavaja, from Prishtina (hereinafter: 
the Applicant), represented by lawyer Teki Bokshi in relation to the Referral 
1<144/2 0. 
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Challenged decision 

2. 	 The Applicant challenges the Decision [Ac.no.1496 / 2020] of the Court of 
Appeals, of 29 April 2020, and the Judgment [GSK-KPA-A-005/19] of the 
Supreme Court, of 11 March 2020. 

Subject matter 

3. 	 The subject matter is the constitutional review of the challenged decisions, 
which as alleged by the Applicant have violated his rights guaranteed by Article 
24 [Equality before the Law], 31 [Right to Fair and Impartial Trial], Article 46 
[Protection of Property] of the Constitution of the Republic of Kosovo 
(hereinafter: the Constitution), as well as Article 1 of Protocol 1, Article 6 [Right 
to a fair trial], Article 13 [Right to an effective remedy] of the European 
Convention on Human Rights (hereinafter: the ECHR). 

4. 	 At the same time, the Applicant in his Referral KI44/20 requests from the 
Constitutional Court of the Republic of Kosovo (hereinafter: the Court) to 
impose interim measures whereby it would decide "to prevent the Kosovo 
Property Comparison and Verification Agency from evicting me from the 
apartment, pending the resolution of this request". 

Legal basis 

5. 	 The Referral is based on Article 113 [Jurisdiction and Authorized Parties], 
paragraphs 1 and 7 of the Constitution, Articles 22 [Processing Referrals] and 
47 [Individual Requests] of the Law on the Constitutional Court of the 
Republic of Kosovo, no. 03/L-121 (hereinafter: the Law) and Rule 32 [Filing of 
Referrals and Replies] of the Rules of Procedure of the Constitutional Court of 
Kosovo (hereinafter: the Rules of Procedure). 

Proceedings before the Constitutional Court 

6. 	 On 25 February 2020, the Applicant submitted the Referral KI44/20 to the 
Court. 

7. 	 On 2 March 2020, the President of the Court appointed Judge Remzije Istrefi 
Peci as Judge Rapporteur and the Review Panel composed of Judges: Arta 
Rama Hajrizi (presiding), Gresa Caka Nimani and Safet Hoxha to deal with the 
case KI44/20. 

8. 	 On 6 March 2020, the Court notified the Applicant's representative about the 
registration of the Referral KI44/20. 

9. 	 On 9 March 2020, the Court notified the Kosovo Property Comparison and 
Verification Agency (hereinafter: the KPCVA) about the registration of the 
Referral KI44/20. 

10. 	 On 2 April 2020, the Applicant's representative filed a submission to the Court 
via e-mail. 
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11. 	 On 1June 2020, the Applicant submitted the Referral KI83/20. 

12. 	 On 12 June 2020, the President of the Court ordered the joinder of Referral 
KI83/20 with Referral KI44/20. 

13. 	 On 16 June 2020, the Court notified the Applicant about the joinder of 
Referrals KI44/2o and KI83/20. 

14. 	 On 25 June 2020, the Applicant submitted the Referral KI102/20. 

15. 	 On 1 July 2020, the Court notified the Court of Appeals and the KPCVA about 
the registration and joinder of Referrals KI44/20 and KI83/20 . 

16. 	 On 2 July 2020, the President of the Court ordered the joinder of Referral 
KI102/20 with Referrals KI44/20 and KI83/20. 

17. 	 On 6 July 2020, the Court notified the Applicant about the registration and 
joinder of Referral KI102/20 with Referrals KI44/20 and KI83/20. 

18. 	 On 6 July 2020, the Court notified the Supreme Court about the registration 
and joinder of Referral KI102/20 with Referrals KI44/20 and KI83/20. 

19. 	 On 12 August 2020, the Court notified the KPCVA about the registration and 
joinder of Referral KI102/20 with Referrals KI44/20 and KI83/20. 

20. 	 On 12 August 2020, the Court sent a letter to the Applicant requesting from 
him to provide the Decision of the Court of Appeals. 

21. 	 On 19 August 2020, the KPCVA submitted to the Court its comments on the 
Referrals. 

22. 	 On 24 August 2020, the Applicant submitted the requested documents to the 
Court. 

23. 	 On 10 February 2021, the Review Panel considered the report of the Judge 
Rapporteur, and unanimously made a recommendation to the Court on the 
inadmissibility of the Referral. 

Summary offacts 

24. 	 On 5 November 2019, the Applicant submitted to the Court a Referral which 
was registered under No. KI198/19. 

25. 	 On 16 January 2020, the Court decided to declare the Referral KI198/19 
inadmissible because it was incompatible ratione tempons with the 
Constitution. 
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26. 	 On the basis of the documentation attached to the file the subject matter of the 
dispute is the apartment located in Prishtina at the address Bregu i Diellit 
(Sunny Hill), Entrance III, 2nd floor, No. 13, which was in the ownership of the 
Kosovo Energy Corporation-KEK. 

27. 	 KEK allocated this apartment for use to its employees and the disputable 
property itself has been in the possession of two KEK employees at various 
times. 

28. 	 In June 1999, the KEK employee with the initials R. S., initiated a procedure 
with the Housing and Property Commission (hereinafter: HPCC), for 
confirmation of ownership and eviction of the person who had usurped the 
apartment. The claim was registered at the HPCC as a claim bearing the 
number [DS 002009]. 

29. 	 At the same time another KEK employee with the initials XH.G also filed a 
claim for confirmation of ownership [DS 003164] with the HPCC regarding the 
same disputable property. 

30. 	 On 30 April 2005, the HPCC by decision [HPCC/D/180/200S/A&C] had 
approved the category C claim of the employee having the initials R.S. and had 
decided to grant him the possession of the disputable property. While as 
regards the claim [DS 003164] of the KEK employee with the initials XH.G. it 
had rejected his category A claim by stating that: "the claimants have never 
entered into a contract on use or rental contract with the public housing 
enterprise and have never acquired the possession o/the apartment". 

31. 	 Following this decision, the KEK employee with the initials R.S. passed away 
and was succeeded by his widow D.S. 

32. 	 On 25 October 2005, M.H.K. the Applicant's brother as a buyer entered into a 
contract on sale of the said apartment with the widow D.S. as a seller, which 
was certified at the Municipal Court of Prishtina under number Vr.no. 
83388/2005, on 25.10.2005· 

33. 	 On 18 November 2005, through a deed of gift, the Applicant's brother M.H.K. 
by a deed of gift transferred the disputable immovable property in question to 
the o-wnership of the Applicant. 

34. 	 In the meantime, acting within the prescribed legal deadline of 30 days, the 
KEK employee with the initials XH.G. filed a complaint against the decision 
[HPCC/D/180/2005/A&C] ofthe HPCC, of 30 April 2005. 

35. 	 On 11 December 2006, the HPCC by Decision [HPCC/REC/85/2006/C] 
approved the category A claim [DS 003164] of the KEK employee with the 
initials XH.G. and amended the Decision [HPCC/D/180/2005/A&C] of 
Commission, of 30 April 2005. 
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36. 	 The HPCC in Decision [HPCCjRECj8sj2006jC] of 11 December 2006 inter 
alia stated: "The Commission in its decision HPCC/D/180/200S/A&C of30 
April200S decided to reject the category A claim no. DS003164 based on the 
the fact that the claimant failed to enter into a contract on use with the Public 
Housing Enterprise ("PHE") and to approve the category C claim no. 
DS002009. Following the notification on the Commission's decision, Claimant 
A, as the claiming party, has submitted a request for review within 30 days. 
The claimant claims to have entered the claimed property after having 
received the decision on the allocation by PHE. The claiming party also states 
to havefiled a requestfor concluding a contract on use with the PHE, but was 
prevented from doing so on the basis of discrimination. In addition, the 
claimant claims that in 1989 he was imprisoned for political reasons and 
after being released from prison he was dismissed from work. In support of 
his allegations, the claimant presented as new evidence the rent receipt, the 
decision on allocation and the protocol on the handover of the apartment keys 
by the PHE. The Directorate has notified the Applicant C about the requestfor 
review, but the latter failed to respond. The Commission has carefully 
examined the evidence provided and concludes that the presented receipt on 
the rent, which has been positively confirmed by the Directorate, proves that 
the claimant has paid rent to the PHE for the claimed property. In these 
circumstances, in cases where Claimant A had paid the rent and the PHE 
received the rent payment, the Commission had beforehand determined that 
Claimant A should be considered to have met the criteria that there has been a 
claim for use between the Claimant and the PHE (See 
HPCC1D1223/200S/A&A in paragraph 7 and HPCC/23S/2ooS in paragraph 
10). Consequently, the category A claim has to be granted. In these 
circumstances, the Commission must determine the respective rights of the 
parties with respect to the disputable property in the light of the relevant 
provisions of UNMIK Regulation 2000/60, and in particular Articles 3.3 and 
4 thereof"· 

37. 	 The decision became resjudicata in 2006. 

The facts of the case KI44j20 and KI83j20 

38. 	 On 27 September 2019, the Kosovo Property Claims Commission through 
decision KPCCjDjCOMPj01j2019 ordered that (a) the ownership of the 
claimant of category "A" in relation to the claimed property be registered in it 
relevant public records; (b) any other person who has unlawfully occupied the 
property is to vacate it within 30 (thirty) days from the date of receipt of this 
order; and (c) if any other person who has unlawfully occupied the property 
wishes to comply with the order to vacate the property within the prescribed 
period, they shall be evicted from the property. 

39. 	 The KPCVA through a notification on the vacation of property had notified the 
Applicant that he must vacate the property and hand it over to the KPCVA by 
28 February 2020. 
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40. 	 On 18 November 2019, the Applicant filed a statement of claim with the Basic 
Court in Prishtina (hereinafter: the Basic Court) for obstruction of possession 
along with a proposal for imposition of interim measures against the KPCVA, 

41. 	 On 19 February 2020, the Basic Court through Decision [C.no.3971/19] 
rejected the Applicant's claim for obstruction of possession in its entirety, as 
well as it rejected the proposal for imposing interim measures as ungrounded. 

42. 	 The Applicant filed an appeal against the Decision [C.no.3971 / 19] ofthe Basic 
Court, of 19 February 2020, alleging essential violations of the provisions of the 
contested procedure, erroneous and incomplete determination of the factual 
situation, erroneous application of substantive law, by proposing that the 
appeal be approved as grounded whilst the challenged decision be modified. 

43. 	 On 29 April 2020, the Court of Appeals by Decision [Ac.no.1496/2020] 
rejected the appeal of Applicant's authorized representative as unfounded and 
confirmed the Decision of the Basic Court. 

The facts of the case KIl02/20 

44. 	 On 18 November 2019, the Applicant had filed another complaint with the 
Supreme Court of Kosovo - Special Chamber on Kosovo Property Comparison 
and Verification Agency Related Matters(hereinafter: the Supreme Court) 
against the Decision [HPCC/REC/ 85/2006] of the HPCC, of 11 December 
2006). 

45. 	 On 21 February 2020, the Applicant submitted a proposal for the imposition of 
interim measures to the Supreme Court. 

46. 	 On 11 March 2020 the Supreme Court by Judgment [GSK-KPA-A-005/19] 
dismissed as inadmissible the appeal and the proposal for imposing interim 
measures submitted by the Applicant, on the grounds that it has no jurisdiction 
to review and decide on the challenged decision. 

Applicant's allegations 

47. 	 The Court recalls that the Applicant alleges that the challenged decisions have 
violated his rights guaranteed by Article 24[Equality before the Law] 31 [Right 
to Fair and Impartial Trial], 46 [Protection of Property] of the Constitution, in 
conjunction with Article 1 of Protocol 1, Article 6 [Right to a fair trial], Article 
13 [Right to an effective remedy] of the ECHR. 

48. 	 The Applicant alleges that the HPCC has excluded him and the party R.S. from 
the proceedings, thus violating his right of access to justice on the ground that, 
as alleged by him, they were prevented from challenging the decision 
[HPCC/REC/85/2006] ofthe HPCC, of 11 December 2006, for the reason that 
he was not aware about the issuance of the decision in question until 25 
October 2019 when he was informed that the Property Comparison and 
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Verification Agency has initiated the procedure for the implementation of 
decisions and that he was called upon to vacate the apartment. 

49. 	 In this respect the Applicant alleges that the regular Courts have not taken into 
consideration the fact that he was never notified by the KPCVA regarding the 
above-mentioned decision of the HPCC and that thereby his rights guaranteed 
by Article 31 of the Constitution in conjunction with Article 6 of the ECHR were 
violated. 

50. 	 He alleges that the Court and "Habitat" do not have the mandate to evict him 
from the apartment because as stated by him he did not enter the apartment by 
force, he possesses a valid contract, and has acquired the property in question 
"on the basis of legal and responsible possession and in conformity with the 
domestic provision, based on Article 22 of the Constitution", and that the 
eviction from the apartment is in contradiction with Article 46 of the 
Constitution and Article 1 of Protocol 1 of the ECHR. 

51. 	 The Applicant states "1 have acquired the property through legal affairs, 
contracts on sales and deed of gift and occupation, as a conscientious holder 
both according to the provisions of the Law on Basic Legal Property Relations 
of the FRY as well as the Law on Ownership and Real Rights. On the other 
hand, if the person XH.C. was discriminated against, 1 cannot and should not 
be discriminated against for eliminating the consequences of his 
discrimination. The mentioned person should be accorded full compensation, 
and these shocking and discriminatory turbulences against me should be 
prevented." He alleges that by ignoring the application of the above provisions 
he was discriminated against 

52. 	 The Applicant further alleges that the Supreme Court and "Habitat" have 
applied the relevant legal provisions in erroneous and arbitrary manner, 
thereby violating his rights guaranteed by the Constitution and the ECHR. 

53. 	 With respect to the request for interim measures, the Applicant requests from 
the Court to stay the execution by the KPCVA of the Decision 
[HPCC/REC/85/2006/C] ofthe HPCC, of 11 December 2006. 

54. 	 Finally, the Applicant requests from the Court to declare unconstitutional the 
decision [HPCC/REC/85/2006/C] of the HPCC, of 11 December 2006, the 
final decision KPCC/D/COMP/01/2019 of the Kosovo Property Claims 
Commission, the Decision [C.no.3971/19] of the Basic Court, of 19 February 
2020, the Decision [Ac.no.1496/2020] of the Court of Appeals, of 29 April 
2020 as well as the Judgment[GSK-KPA -A-005/19]of the Supreme Court, of 
11 March 2020, due to" the violations ofconstitutional guarantees." 

Assessment of the admissibility of Referral 

55. 	 The Court first examines whether the Applicant has fulfilled the admissibility 
requirements established in the Constitution, and further specified in the Law 
and in the Rules of Procedure. 
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56. 	 In this respect, the Court refers to Articles 113.1 and 113.7 [Jurisdiction and 
Authorized Parties] ofthe Constitution which establish: 

Article 113 

"1. The Constitutional Court decides only on matters referred to the court 
in a legal manner by authorized parties. 

[' ..J 

7. Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion ofall legal remedies provided by law." 

57. 	 In addition, the Court also refers to Articles 47 [Individual Requests], 48 
[Accuracy of the Referral] and 49 [Deadlines] of the Law, which establish: 

Article 47 

[Individual Requests] 


"1. Every individual is entitled to request from the Constitutional Court 
legal protection when he considers that his/her individual rights and 
freedoms guaranteed by the Constitution are violated by a public 
authority. 
2. The individual may submit the referral in question only after he/she has 
exhausted all the legal remedies provided by the law." 

Article 48 

[Accuracy of the Referral] 


In his/her referral, the claimant should accurately clarify what rights and 
freedoms he/she claims to have been violated and what concrete act of 
public authority is subject to challenge. 

Article 49 
[Deadlines] 

The referral should be submitted within a period offour (4) months. The 
deadline shall be counted from the day upon which the claimant has been 
served with a court decision. [. ..J 

58. 	 As to the fulfilment of these criteria, the Court finds that the Applicant is an 
authorized party; challenging an act of a public authority, namely the Decision 
[Ac.nr.1496/2020] ofthe Court of Appeals, of 29 April 2020 and the Judgment 
[GSK-KPA-A-005/19] of the Supreme Court , of 11 March 2020; he has 
specified the rights and freedoms which he claims to have been violated; has 
also exhausted all legal remedies provided by law, and has submitted the 
Referral within the stipulated legal deadline. 
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59. 	 However, in addition, the Court must examine whether the Applicant has 
fulfilled the admissibility criteria established in Rule 39 [Admissibility Criteria] 
of the Rules of Procedure. Specifically, Rule 39 (2) stipulates that: 

"(2) The Court may consider a referral as inadmissible if the referral is 
manifestly ill founded because the Applicant has not sufficiently proved 
and substantiated the claim." 

60. 	 The Court recalls that there were conducted two procedures in respect of the 
Applicant's case: 

a) the procedure for rejecting the claim for obstruction of possession; 

b) the procedure conducted before the Supreme Court 

61. 	 Therefore, the Court 'will consider these two proceedings separately when 
assessing the admissibility. 

a) The procedure for rejecting the claim for obstruction of 
possession; 

62. 	 With respect to this procedure, the Court notes that, in essence, all the 
Applicant's allegations relate primarily to a violation of Article 31 of the 
Constitution, in conjunction with Article 6 of the ECHR. In this regard, the 
Applicant complains that in his case the Courts have made an erroneous 
determination of facts and have erroneously interpreted the law. 

63. 	 With regard to these allegations, the Court first notes that, as a general rule, 
the allegations for erroneous determination of facts and erroneous 
interpretation of the law allegedly committed by the regular courts relate to the 
scope of legality and as such, are not in the jurisdiction of the Court, and 
therefore, in principle, cannot be considered by the Court. (See, the case of the 
Court no.KI06/17, Applicant L.G. and five others, Resolution on 
Inadmissibility, of 25 October 2016, paragraph 36; case KII22/16, Applicant 
Riza Dembogaj, Judgment of 30 May 2018, paragraph 56; and KI49/19 
Applicant Limak Kosovo International Airport J.S.C., ''Adem Jashari", 
Resolution on Inadmissibility, of 10 October 2019, paragraph 47). 

64. 	 The Court has consistently reiterated that it is not its duty to deal with errors of 
fact or law allegedly committed by the regular courts (legality), unless and in 
so far as they may have infringed the rights and freedoms protected by the 
Constitution (constitutionality). It cannot itself assess the law which has led a 
regular court to adopt one decision rather than another. If it were otherwise, 
the Court woul act as a 'fourth instance" court, which would result in 
exceeding the limits imposed on its jurisdiction. In fact, it is the role of regular 
courts to interpret and apply the pertinent rules of both procedural and 
substantive law. (See, the ECtHR case, Garcia Ruiz v. Spain, Judgment of 21 
January 1999, paragraph 28; and see also the cases of the Court: KI70/11, 
Applicants Faik Rima, Magbule Rima and Besart Rima, Resolution on 
Inadmissibility, of 16 December 2011, paragraph 29; KI06/17, cited above, 

9 



paragraph 37; Kl122/16, cited above, paragraph 57; and Kl49/19, cited above, 
paragraph 48). 

65. 	 This position has been consistently held by the Court, on the basis of the case
law of the ECtHR, which clearly maintains that it is not the role of this Court to 
review the conclusions of the regular courts in respect of the factual situation 
and application of the substantive law.(see, the ECtHR case, Pronina v. Russia, 
Judgment of 30 June 2005, paragraph 24; and the cases of Court Kl06/17, 
cited above, paragraph 38; Kl122/16, cited above, paragraph 58; and Kl49/19, 
cited above, paragraph 49). 

66. 	 The Court, however, notes that the case-law of the ECtHR and of the Court also 
provides for the circumstances under which exceptions from this position can 
be made. The ECtHR reiterated that while it is primarily for the national 
authorities, notably the courts, to resolve problems of interpretation of 
legislation, the role ofthe Court is to verify whether the effects of such 
interpretation are compatible ",rith the Convention. (See, the ECtHR case, 
Miragall Escolano and Others v. Spain, Judgment of 25 May 2000, 
paragraphs 33-39). 

67. 	 Consequently, even though the role of the Court is limited in terms of assessing 
the interpretation of law, it must ensure and take measures where it observes 
that a court has "applied the law manifestly erroneously" in a particular case 
or so as to reach "arbitrary conclusions" or "manifestly unreasoned" for the 
Applicant. (Regarding the basic principles concerning the manifestly erroneous 
interpretation and application of the law, see, inter alia, the case of Court 
Kl154/17 and 05/18, Applicants, Basri Deva, Aflirdita Deva and the Limited 
Liability Company "Barbas" , Resolution on Inadmissibility, of 28 August 
2019, paragraphs 60 to 65 and references used therein). 

68. 	 In this context, the Court notes that in the circumstances of the present case, 
the essential issue relates to the Applicant's allegation that he was never 
notified about the issuance of the decision of HPCC, and thereby it was made 
impossible for him to challenge the said decision, he also claims that the 
KPCVA through its actions has committed an act of obstruction of possession. 
As stated above, the Applicant alleges that the Courts have applied the legal 
provisions in erroneous and arbitrary manner. On the other hand, the regular 
courts, after having assessed each piece of evidence separately have come to 
the conclusion that the Applicant's statement of claim and request for interim 
measures are ungrounded. The regular courts, have further emphasized that 
the competent bodies, in this case the KPCVA, during the exercise of their legal 
activity do not commit acts of obstruction of possession. 

69. 	 The Applicant further alleges that the challenged decision of the HPCC [HPCC 
/REC/85/2006/C] of 11 December 2006 was not served on him, but the Court 
confirms that even though the Applicant was never a party to the proceedings 
which he is trying to challenge and that the competent authorities have never 
been obliged to inform him about the proceedings in which he has not taken 
part as a party, yet there does not stand the Applicant's allegations that he was 
not notified about the decision of the HPCC, because this is corroborated from 
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the response sent by the KPCVA, wherein it is stated that "both parties to the 
proceedings were informed about the decision and that on 24 April 2007 a 
copy of the decision was sent to the property location in order to notify the 
current occupant, namely the complainant." 

70. 	 Moreover, the Court notes that the regular courts had addressed all of the 
Applicant's allegations relating to (i) obstruction of possession; and (ii) the 
proposal for interim measures. 

71. 	 As regards the Applicant's allegations, the Basic Court, through its Decision 
[C.no.3971/19] of 19 February 2020, had, inter alia, stated: 

"In the concrete case, the Court having ascertained the factual situation, 
as described above, has come to a conclusion about the groundlessness of 
the statement of claim based exclusively upon the circumstance that the 
competent bodies during the exercise of their lawful activity do not commit 
any act of obstruction ofpossession. So, in this case the groundlessness of 
the claim is undetermined by the fact that certain actions in this case, for 
which the claimant claims to qualify as an act ofobstruction ofpossession, 
were taken by a body that is competent to take such actions, and up to the 
present in no procedure has it been confirmed that those actions were 
ulawful. In the present case, the body has acted within its competencies 
and by relevant acts it has beforehand notified the claimant and ordered 
him to vacate the property. According to the assessment of the court, the 
action of the respondent is fair and lawful, and according to the factual 
situation determined by the court in this case, the claimant can not be 
offered judicial protection with the proposed content against the 
respondent and with reference to the substantive - legal provisions of the 
Law on Property and Other Real Rights, from article 113 thereof On this 
basis it results that the actions of the respondent were taken within the 
scope of its activity, defined by laws, and cannot be considered as 
arbitrary actions and the respondent cannot be forced to refrain from its 
actions in function of the mandate because it will lead to situations where 
it will be impossible for it to fulfill its obligations, which are exclusive 
responsibilities defined by laws, hence for all the above reasons, it was 
decided as under point -I-and -IJ-, ofthe enacting clause of this decision" 

72. 	 By addressing the same allegations, the Court of Appeals, through its Decision 
[Ac.no.1496/2020] of 29 April 2020, inter alia, stated: 

"The appellate court considers that the challenged decision is completely 
fair and lawful and consequently does not contain violations of the 
provisions in respect of the reasoning of the decision, for the reason that 
the reasoning of the decision in this case refers accurately to the decisive 
facts, the administered evidence, the evaluation of the evidence and the 
way in which the court has reached the conclusion that the statement of 
claim is ungrounded. 
In this context, the appellate court does not accept the allegations of the 
claimant's representative for erroneous and incomplete determination of 
the factual situation, because the court offirst instance has determined the 
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factual situation, as described above, in a complete and objective manner 
on the basis ofadministered evidence. In the present case, as stated by the 
court of first instance, the conclusion on the groundlessness of the 
statement of claim is based exclusively upon the fact that the "competent" 
bodies during the exercise of their activity do not commit acts of 
obstruction ofpossession, since they have their area of competencies, on 
the basis of which they issue their acts, the legality of which is assessed in 
the relevant procedure, but which can not be subject to assessment in 
terms of legality in the procedure for protection from obstruction of 
possession. In this context, the Court of Appeals has fully upheld the 
conclusion of the court of first instance, but not also the part of the 
reasoning of that court, quotation on page 4 "according to the court's 
assessment the action ofthe respondent is fair and lawful.. .." 
The Court ofAppeals has accepted the meritorious conclusion of the case 
but not with the reasoning that the actions of the respondent are fair and 
lawful, but with the reasoning that the actions of the respondent do not 
constitute an act of obstruction of possession, whilst the assessment 
whether the actions of of the respondent are fair and lawful or not can be 
ascertained in another court procedure. 
Hence, in this case the merits of the statement of claim are determined by 
the fact that certain actions in this case for which the claimant alleges to 
qualify as an act of obstruction ofpossession were undertaken by a body 
established by law which has a specific field ofactivity including the issue 
of vacation of properties, therefore such actions can not be qualified as 
actions that constitute the elements ofobstruction ofpossession." 

73. 	 Consequently and as elaborated above, the Court notes that all regular courts 
had found that the actions taken by the KPCVA are lawful because this body 
which is established by law has a specific field of activity which includes also 
the issue of vacation of properties, and that the actions taken do not constitute 
an act of obstruction of possession. 

74. 	 In this respect, the Court considers that the regular courts had dealt with and 
reasoned in their entirety the Applicant's allegations relating to obstruction of 
possession and that the proceedings before the courts in the circumstances of 
the present case do not result in any way to have been unfair or arbitrary. 

75. 	 In this regard, in order to avoid misunderstandings by the Applicants, it should 
be borne in mind that the "fairness" required by Article 31 of the Constitution 
in conjunction with Article 6 of the ECHR is not "substantive" but rather a 
"procedural" fairness. This translates in practical terms, and in principle, into 
adversarial proceedings, in which submissions are heard from the parties and 
they are placed on an equal footing before the Court. (See, in this context, the 
cases of Court no. KI42/16 Applicant Valdet Sutaj, Resolution on 
Inadmissibility of 7 November 2016, paragraph 41 and other references 
mentioned therein; and KI49/19, cited above, paragraph 55). 

76. 	 The Court also reiterates that Article 31 of the Constitution in conjunction with 
Article 6 of the ECHR, does not guarantee anyone a favorable outcome in the 
course of a judicial proceeding, nor does it provide for the Court to challenge 
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the application of substantive law by the regular courts of a civil dispute, where 
often one of the parties wins and the other loses. (See the cases of Court KIll8 
/17 Applicant $ani Kervan and others, Resolution on Inadmissibility of 17 
January 2018, paragraph 36; KI49/19, cited above, paragraph 54; and KI99/ 
19, Applicant Persa Raicevic, Resolution on Inadmissibility of 19 December 
2019, paragraph 48). 

77. 	 Therefore in these circumstances, on the basis of the foregoing and taking into 
account the allegation raised by the Applicant and the facts presented by him, 
the Court also having relied on the standards established in its case law in 
similar cases and the case law of the ECtHR, finds that the Applicant does not 
sufficiently prove and substantiate his allegation for a violation of the 
fundamental rights and freedoms guaranteed by Article 31 of the Constitution 
in conjunction with Article 6 of the ECHR. 

78. 	 Finally, the Court notes that the Applicant alleges a violation of his rights 
guaranteed by Articles 24 and 46 of the Constitution, as well as Article 1 of 
Protocol 1 and Article 13 of the ECHR, but without elaborating and reasoning 
how and why his rights guaranteed by these articles of the Constitution and the 
ECHR have been violated. (see, the case KI67/16, Applicant Lumturije Voca, 
Resolution on Inadmissibility, of 23 January 2017, para.128; KI172/18, 
Applicant Arber Kryeziu, Owner of "AI-Petrol" L.L.C., Resolution on 
Inadmissibility, of 20 January 2020, paragraph 65). 

79. 	 In line with its consolidated case law, the Court further states that the 
Applicant's dissatisfaction with the outcome of the proceedings by the regular 
courts, namely the decisions of the Court of Appeals and the Basic Court, or the 
mere mention of Articles of the Constitution, cannot of itself raise an arguable 
allegation for a constitutional violation. When alleging such violations of the 
Constitution, the Applicants must provide reasoned allegations and compelling 
arguments (See, mutatis mutandis, the ECtHR case Mezotur - Tiszazugi 
Tarsulat v. Hungary, Judgment of 26 July 2005, paragraph 21; and see also 
the case KI56/17, Applicant Lumturije Murtezaj, Resolution on Inadmissibility, 
of 18 December 2017, paragraph 42). 

80. 	 As a result, the Court considers that the Applicant has not substantiated the 
allegations that the respective proceedings were in any way unfair or arbitrary 
and that the challenged decision has violated the rights and freedoms 
guaranteed by the Constitution and the ECHR. 

b) The procedure conducted before the Supreme Court 

81. 	 With regard to this procedure, the Court notes that the Applicant's allegations 
for violation of the right to a fair trial relate to the manner in which the 
Supreme Court has applied the legal provisions, specifically the Applicant 
complains that the Supreme Court has failed to treat the case brought before it 
through appeal. 

82. 	 In this respect, the Court recalls that the Supreme Court in Judgment [GSK
KPA-A-005/19J had reasoned its decision by finding that it had no jurisdiction 
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to review decide regarding matter. Among things, decision 
it stated that: 

"According to Section 2.7 of UNMIK Regulation 1999/23 of 15 
November 1999, final of Commission are binding and 
enofceable, and are not subject to review by other judicial or 
administrative authority in Kosovo. appealed decision, HPCC/REC/ 
85/2006, is offinal form, and pursuant to Section 2, paragraph the 
aforementioned Regulation No. 1999/23, not be appealed, not even 
under UNMIK Regulation no.2000/60 because the provisions of these two 
regulations do not provide for any regular or extraordinary remedy 
to challenge the final decisions of the " 

The the Supreme Court provided response to the 
Applicant on basis aforementioned UNMIK Regulation, which states 
that after second instance decision, decided case is considered "res 
judikata", because according to Section of that regulation in housing-
property cases, jurisdiction of the local courts was exclusionary, whilst the 
commISSIOn the exclusive competence to resolve the categories of claims 

in Section 1.2 of regulation. As the decisions the 
Housing and Property Claims Commission the Supreme Court also 
referred to case KI104/10 of Constitutional Court. 

84. 	 In regard, the Court emphasizes that it is not duty of the Constitutional 
Court deal errors of fact or law Oegality) allegedly committed by the 

Court or any other court lower instance, and in so far as 
they may infringed the rights freedoms protected by the Constitution 
(constitutionality). The Court further reiterates that it not its under 
Constitution, to as a court "fourth connection to 
taken by regular courts. of the regular is to interpret and apply 
the pertinent rules of both procedural and substantive law. (See mutatis 
mutandis, ECtHR Akdivar v. Turkey, no. 21893/93, of 16 
September 1996 para.65; the ECtHR case Khan v. United Kingdom no. 
35394/97, Judgment of 4 October 2000, paragraph 34; see also case of 
Constitutional KI70/11, Applicant: Faik Magbule Hima 
Besart Hima, on Inadmissibility, of December 

85. 	 that by the Court is clear well-
founded, having examined proceedings, the also that the 
proceedings before the regular courts have not been unfair or arbitrary 
mutatis mutandis, Shub v. Lithuania, no.17064/06, ECtHR, Decision of 

2009)· 

86. 	 The Court recalls that mere that the Applicant satisfied with the 
outcome the of regular courts or the mere mention Articles of 
the Constitution not to build an for a constitutional 
violation. When alleging such violations of the Constitution, the applicants 
must provide reasoned allegations and compelling arguments (see, the 
Resolution on Inadmissibility 10 February 2015, Applicant Abdullah 
Bajqinca, KI136/14, paragraph 
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Conclusion 

87. 	 In conclusion, the Court considers that the Applicant's Referral, as regards the 
two conducted proceedings, must be declared inadmissible as manifestly ill
founded in accordance with Rule 39 (2) of the Rules of Procedure. 

Assessment ofthe request for interim measures 

88. 	 The Court notes that the Applicant requests from the Court to impose interim 
measures, staying the execution of the decisions of the Courts and the HPCC, 
pending the final decision by the Court. 

89. 	 In order to adopt interim measures pursuant to Rule 57 (5) of the Rules of 
Procedure, the Court must find that: 

"(5) If the party requesting interim measures has not made this necessary 
showing, the Court shall deny the requestfor interim measures." 

90. 	 As concluded above, the Applicant's Referral is manifestly ill-founded on 
constitutional basis; therefore also the Applicant's request for interim 
measures must be rejected. 
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FOR THESE REASONS 


The Constitutional Court, pursuant to Article 113.1 and 113.7 of the Constitution, and 
Rules 39 (2), 57 (5) and 59 (2) of the Rules of Procedure, on 10 February 2020, 
unanimously 

DECIDES 

1. TO DECLARE the Referral inadmissible; 

II. TO DISMISS the request for interim measures; 

III. TO NOTIFY this Decision to the Parties; 

IV. TO PUBLISH this Decision in the Official Gazette, in accordance with 
Article 2004 of the Law; 

V. This Decision is effective immediately. 

Judge Rapporteur President of the Constitutional Court 

Kopje e vertetuar 


Overena k!>pija 

Remzije Istrefi Pe4 i Arta Rama-Hajrizi Certified C~y 

This translation is unofficial and serves for information purposes only 
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