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Applicant
1.

The Referral is submitted by the pre-election Coalition formed by the political
parties NISMA Social Democratic (“NISMA”), the New Kosovo Alliance

1

(“AKR”) and the Justice Party (“PD”) (hereinafter: the Applicant or the
Coalition “NISMA-AKR-PD”).
2.

The Applicant is represented by Mr. Albert Maxhuni, from Vushtrri.

Challenged decisions
3.

The Applicant challenges two Judgments of the Supreme Court of the Republic
of Kosovo (hereinafter: the Supreme Court), namely the Judgment [AAUZH.
No. 20/2019] of 30 October 2019 and the Judgment [AAUZH. No. 21/2019] of
5 November 2019 (hereinafter referred to jointly: the challenged decisions).

Subject matter
4.

The subject matter is the constitutional review of the abovementioned
decisions of the Supreme Court, whereby, according to the allegation, the
Applicant’s rights guaranteed by Article 7 [Values]; paragraph 1 of Article 31
[Right to Fair and Impartial Trial] and Article 45 [Freedom of Election and
Participation] of the Constitution of the Republic of Kosovo (hereinafter: the
Constitution), in conjunction with paragraph 1 of Article 6 (Right to a fair trial)
of the European Convention on Human Rights (hereinafter: the ECHR) have
been violated.

5.

The Applicant also requests the imposition of an interim measure which would
prohibit certification “[...] of the elections [of 6 October 2019] until a final
decision [...] regarding the main request” of the case in question.

Legal basis
6.

The Referral was based on paragraph 4 of Article 21 [General Principles] and
paragraph 7 of Article 113 [Jurisdiction and Authorized Parties] of the
Constitution, Article 47 [Individual Requests] of Law No. 03/L-121 on the
Constitutional Court of the Republic of Kosovo (hereinafter: the Law), as well
as Rule 32 [Filing of Referrals and Replies] of the Rules of Procedure of the
Constitutional Court of the Republic of Kosovo (hereinafter: the Rules of
Procedure).

Proceedings before the Court
7.

On 19 November 2019, the Applicant submitted the Referral to the
Constitutional Court of the Republic of Kosovo (hereinafter: the Court).

8.

On 20 November 2019, the President of the Court appointed Judge Bajram
Ljatifi as Judge Rapporteur and the Review Panel composed of Judges: Arta
Rama-Hajrizi (Presiding), Radomir Laban and Remzije Istrefi-Peci.

9.

On 21 November 2019, the Court notified the Applicant’s representative, Mr.
Albert Maxhuni, about the registration of the Referral and requested him to
submit a signed power of attorney through which he certifies that he is
authorized to submit the Referral to the Court and that he represents the
Applicant in the proceedings before the Court.
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10.

On the same date, i.e 21 November 2019, the Applicant’s representative
submitted the power of attorney for representation of the Coalition “NISMAAKR-PD” in the proceedings before the Court.

11.

On 25 November 2019, the Applicant submitted a supplementation to the
Referral requesting the Court that, in addition to the initial request for
constitutional review of Judgment [AAUZH. No. 20/2019] of 30 October 2019
of the Supreme Court, the constitutionality of the Judgment [AAUZH. No.
21/2019] of 5 November 2011 of the Supreme Court is also assessed. In his
supplementary request, he stated that: “the reasons for complaint, legalconstitutional basis, constitutional arguments and the request for review [...]
remain the same as in our referral submitted on 19.11.2019”.

12.

On 25 November 2019, the Court sent a copy of the Referral and a copy of the
supplementation to the Referral to the following public institutions: the
Supreme Court, the Election Complaints and Appeals Panel (hereinafter: the
ECAP), and the Central Election Commission of (hereinafter: the CEC).

13.

On 25 November 2019, the Court notified the VETËVENDOSJE Movement!
(hereinafter: the LVV), in the capacity of the interested party, about the
registration of the Referral and its supplementation and invited it to submit its
comments regarding the referral in entirety, if any, within 7 (seven) days from
the day of receipt of the notification letter of the Court.

14.

On 2 December 2019, within the deadline set by the Court, the LVV submitted
its comments to the Court.

15.

On 5 December 2019, the Court sent to the Applicant a copy of the comments
received from the LVV and invited it to submit its comments regarding the
comments in question, if any, within 7 (seven) days from the date of receipt of
the Court’s letter. Within the set deadline, the Court did not receive any
additional comments from the Applicant.

16.

On 5 December 2019, the Court also notified the Supreme Court, the ECAP and
the CEC about the receipt of comments from the interested party LVV and sent
them a copy of the comments received, for their information.

17.

On 23 December 2019, the Court requested an explanation from the CEC
regarding the authorization submitted to the Court by the Applicant. More
specifically, the Court requested the CEC to clarify that: (i) what entities
constitute the Coalition “NISMA-AKR-PD”, registered under number 122; (ii)
who is the President, namely the person authorized to represent the Coalition
in question; and (iii) when the Coalition in question has been certified for the
elections of 6 October 2019.

18.

On 24 December 2019, the CEC submitted the requested clarifications to the
Court together with the accompanying documentation. On that occasion, the
CEC informed the Court that: (i) The “NISMA-AKR-PD” Coalition consists of
the Social Democratic NISMA, the New Kosovo Alliance and the Justice Party;
(ii) President of the Coalition NISMA-AKR-PD is Mr. Fatmir Limaj while the
contact person on behalf of the Coalition NISMA-AKR-PD is Mr. Albert
3

Maxhuni; and that (iii) the Coalition in question was certified by a CEC
Decision on 9 September 2019.
19.

On 18 November 2020, the Court considered the case and decided to postpone
the decision on this case to another session.

20.

On 10 December 2020, the Review Panel considered the report of the Judge
Rapporteur and unanimously recommended to the Court the admissibility of
the Referral.

21.

On the same date, the Court voted unanimously that: (i) the Referral is
admissible, (ii) the challenged decisions of the Supreme Court, namely
Judgment [AAUZH. No. 20/2019] of 30 October 2019 and Judgment [AAUZH.
No. 21/2019] of 5 November 2019 are not in compliance with Article 45
[Freedom of Election and Participation] of the Constitution in conjunction with
Article 3 (Right to Free Elections) of Protocol No. 1 of the ECHR; and ECAP
decisions [A. No. 375-2/2019 of 28 October 2019, and A. No. 381/2019 of 3
November 2019] are in compliance with Article 3 of Protocol No. 1 of the
ECHR in conjunction with Article 45 of the Constitution.

Summary of facts
22.

On 26 August 2019, the President of the Republic of Kosovo issued the Decree
[No. 236/2019] on the appointment and announcement of early elections for
the Assembly of the Republic of Kosovo (hereinafter: the Assembly), which
were scheduled for the 6 October 2019.

23.

On 9 September 2019, the “NISMA-AKR-PD” Coalition was certified as a
Coalition which would run in the elections as an entity with No. 122.

24.

On 6 October 2019, the elections for the Assembly were held.

Procedure after the announcement of the Final Results of the elections
for the Assembly
The facts of the case that led to the first challenged decision of the
Supreme Court: Judgment A.A.U.ZH. No. 20/2019 of 30 October 2019
25.

On 17 October 2019, the LVV filed a complaint with the ECAP against the CEC,
requesting that the CEC be ordered to transfer 4639 packages to the Results
Counting Center (hereinafter: the CRC) for counting another with ballot papers
received by mail but not counted and not included in the final election results.

26.

In the complaint, the LVV stated that on 16 October 2019, around 23:00 hrs,
the counting of ballots by mail was completed and a total of 13,491 ballots were
received with 11,922 postal deliveries. According to them, 4639 ballot packages
received by mail from citizens living outside Kosovo are not included in the
counting process. The LVV claimed to the ECAP that not counting these ballot
packages that had arrived by mail constitutes a violation of Article 45 of the
Constitution because it hinders the realization of “the will of citizens living
abroad”.
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27.

On the same date, on 17 October 2019, the CEC filed a response to the LVV
appeal. In response, the CEC stated that in meeting no. 50/2019 of the CEC of
12 October 2019, the Report regarding the voting process outside Kosovo was
also discussed. This informative Report, according to the CEC, was prepared by
the Department of Electoral Operations - Voter Service Division. The latter, in
the Report stated that on 10 October 2019, in post no. 6, 4058 postal deliveries
were received. The latter, according to the Report, were considered “as
deliveries received after the deadline of the postal voting period”. The same
Report found that postal deliveries were sent to Kosovo within the voting
period, namely on 19, 20, 23, 25 to 30 September 2019 and in accordance with
Article 96.2 of the Law on General Elections (hereinafter: the LGE) and item
4.4. of Election Rule no. 03/2013 on Out-of-Kosovo Voting (hereinafter:
Election Rules for Out-of-Kosovo Voting), “Votes out of Kosovo must be
received by CEC, 24 hours before Election Day [twenty-four (24) hours before
6 October 2019 - in the circumstances of the present case]”. The CEC, through
a second explanatory response to the appeal, confirmed that the above report
was an informative report and that the CEC has not made a decision at that
meeting but requested from the above-mentioned Department that prepared
the Report “to implement the LGE namely Article 96.2 of the LGE and Rule
03/2013, Out-of-Kosovo Voting, item 4.4”.

28.

On 19 October 2019, the ECAP reviewed the above-mentioned complaint of the
LVV, together with the response to the complaint submitted by the CEC, and
by Decision [A. No. 375/2019], rejected it as inadmissible. The ECAP clarified
that the LVV complaint should be treated as an “appeal” within the meaning of
paragraph 8 of Article 3 of the ECAP Rules and Procedures because, according
to the ECAP, “in this case, such treatment is more adequate”. The ECAP
justified its decision to dismiss the appeal as inadmissible, stating that at this
stage of the election process the appealing allegations of the LVV of not
counting 4639 ballot packages “can not be the object of assessment” because
“the CEC has not yet made a decision on the counting of these ballots”.
Further, the ECAP clarified that it is not within the jurisdiction of the ECAP to
make a decision on this issue at this stage of the process as the CEC had not yet
made a decision but only reported in terms of information at its meeting of 12
October 2019. In the end, it was emphasized that the ECAP decides only on
CEC decisions and not on other processes which have not resulted in a concrete
decision.

29.

Against the above-mentioned decision of the ECAP, theLVV filed an appeal
with the Supreme Court.

30.

On 25 October 2019, the Supreme Court, by Judgment [AAUZH. No. 19/2019]
approved the appeal of LVV as grounded and annulled the Decision [A. No.
375/2019] of 19 October 2019 of the ECAP. The latter was ordered by the
Supreme Court to review again the appeal of the LVV in reconsideration, which
it had rejected for the first time as inadmissible.

31.

On 28 October 2019, the ECAP, in accordance with the order of the Supreme
Court, reconsidered the appeal of the LVV filed on 17 October 2019. In the
reconsideration, the ECAP by Decision [A. No. 375-2/2019], rejected the LVV
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appeal as ungrounded [Clarification: the first time dismissed it as inadmissible
- see paragraphs above].
32.

The ECAP, in the reasoning of its decision, stated that between the parties to
the proceedings, namely the LVV and the CEC, it is not disputed that 4639
packages of ballots were received from voters abroad, from 8 October 2019
until 11 October 2019, and that they were received after the election date of 6
October 2019. Also, according to the ECAP, it is not disputed that these ballot
packages were sent by voters outside Kosovo by mail to the state where they
live, from 19 October 2019 to 30 October 2019. According to ECAP it is
disoutable, “only the issue of the validity of these ballot packages ”as the latter
at the CEC “were accepted after the legal deadline for receipt of ballot
packages by voters outside Kosov[o] ”.

33.

In this regard, the ECAP found that the allegations made by the LVV “are
unsustainable and unfounded in law” because the CEC acted correctly when it
did not forward to the CRC 4639 packages with contested ballots which are
submitted out of the legal deadline. Regarding the legal deadlines, the ECAP
referred to paragraph 2 of Article 96 of the LGE which stipulates that: “An Out
of Kosovo Vote should be received by the CEC prior to election day as
determined by CEC rule”; and item 4.4. of Election Rule No. 03/2013 which
stipulates that: “Votes out of Kosovo must be received by CEC, 24 hours before
Election Day “.

34.

Further, the ECAP also considered as ungrounded the allegation of the LVV
that by not sending to the CRC for counting the packages received after the
legal deadline, Article 45 of the Constitution was violated. In this regard, the
ECAP reasoned that Article 45 of the Constitution was not violated because “by
no action or decision has the CEC denied them the right to vote, since in order
to exercise their constitutional right to vote and be elected, the rules on how
this right can be exercised have been determined, as defined by Article 96
paragraph 2 of the LGE, and Article 4 paragraph 4 of the Election Rule no.
03/2013, of the CEC, which means that the same [votes from abroad] must
reach the CEC, within 24 hours, before election day”. The ECAP also stated
that in this case “we are not dealing with the election and participation rights,
but we are dealing with non-compliance with legal deadlines, which
deadlines [are] preclusive and cannot be changed or extended, but only are
implemented as defined by law. As voters within Kosovo, who have a legal
deadline to vote on the voting day when the Voting Centers are opened [...] as
they voted in these elections on 06.10.2019, from 07:00 to 19:00, that
according to Article 88 paragraph 2 of the LGE, no one can enter the Voting
Center to vote after it is closed, as well as for voters outside Kosovo, is the
legal requirement under Article 96 paragraph 2 of the LGE , that the ballot
papers be accepted by the CEC, before the election day, that in this case, as it
was stated above, 4639 ballot papers of voters outside Kosovo, were accepted
by the CEC, after the legally determined deadline”.

35.

The LVV filed an appeal with the Supreme Court against the above-mentioned
ECAP decision [A. No. 375-2/2019], of 28 October 2019. In their appeal, the
LVV requested that the ECAP Decision be annulled as ungrounded and the
CEC be ordered to count all 4639 ballot packages out of Kosovo.
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36.

The ECAP filed a response to the LVV complaint stating that it stands behind
the findings stated in the challenged ECAP Decision and proposed that the LVV
complaint be rejected as ungrounded.

37.

On 30 October 2019, the Supreme Court by Judgment [A.A.U.ZH. No.
20/2019] (i) approved the appeal of LVV as grounded; (ii) modified the ECAP
Decision [A. No. 375-2/2019] of 28 October 2019; and (iii) obliged the CEC “to
recount 4,639 ballot papers of voters outside Kosovo”.

38.

The Supreme Court initially presented the facts of the case and then stated that
“the allegations of LVV, filed in the appeal against the challenged ECAP
decision, are grounded, because the latter contains irregularities and
therefore should have been modified”. Further, the relevant reasoning of the
Supreme Court reads as follows:
“Article 96 paragraph 2 (LGE) stipulates that the vote through voting
outside Kosovo must be accepted by the CEC before election day, as
defined by the CEC rules, while Article 4 paragraph 4 of Election Rule no.
03/2013, it is determined that the vote outside Kosovo must be accepted by
the CEC, 24 hours before the election day.
The provision of Article 31 par. 1 of the Constitution [...], guarantees the
equal protection of rights in the proceedings before courts, other state
bodies and holders of public powers, while Article 32 of the Constitution
guarantees that every person has the right to use legal remedies against
the court and administrative decisions which violate his rights or interests
in the manner prescribed by law. Article 54 of the Constitution also
stipulates that everyone enjoys the right to judicial protection in case of
violation or denial of any right under the Constitution or law, as well as
the rights by effective legal remedies, if it is found that such a right has
been violated.
Article 22 of the Constitution [...] establishes the proper application of
International Agreements and Instruments, in case of conflict, to legal
provisions and other acts of public institutions, including the European
Convention on Human Rights and the Protocols thereof, the Supreme
Court of Kosovo finds that the legal conclusion of the ECAP that the appeal
filed by the political entity [...] (LVV) is ungrounded, contradicts Protocol
1-Article 3 of the European Convention on Human Rights. This is due to
the fact that by the conclusion of the ECAP that the submission of ballots
for which an appeal has been filed, which were received after election day,
of 06.10.2019, are out of time, therefore the latter cannot be processed as
valid ballots , is contrary to the said article which guarantees the right to
vote and the right to be elected. The principle of universal voting is very
powerful and the state is very strictly required to justify the loss of votes
by certain individuals or categories of persons.
Based on such a state of the case, it results in the legal conclusion that
Article 96 par. 2 of the Law on General Elections of the Republic of Kosovo
and Article 4 par. 4 of Election Rule no. 03/2013 are in conflict with
Article 3 of Protocol 1 of the European Convention on Human Rights
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which includes the right to free elections, and in this case the voters
through no fault of their own were deprived of the opportunity to express
their opinion regarding the election of members of the Parliament of the
Republic of Kosovo, the voters were denied the very essence of the right to
vote, as guaranteed by Article 3 of Protocol 1 to the European Convention
on Human Rights.
In the present case (as it appears from the challenged decision of the
ECAP) the voters submitted the ballots by mail service on 19, 20, 23, 25
and 30 September 2019, in sufficient time to reach the CEC, however, these
ballots arrived at the CEC from 08 to 11 October 2019. According to the
assessment of the Supreme Court, the late arrival of these ballots does not
affect their regularity and legality, since, on the one hand, these voters
voted in a timely manner and through no fault their ballot papers did not
reach the CEC before election day, and on the other hand, the ballot
counting process was ongoing and this would not affect the regularity of
the ballot counting process. On the contrary, the non-counting of these
ballots, on a legal and constitutional basis, makes the whole process of
counting the ballots in these parliamentary elections questionable”.
The facts of the case that led to the second challenged decision of the
Supreme Court: Judgment A.A.U.ZH. No. 21/2019 of 5 November 2019
39.

On 2 November 2019, following the publication of the first challenged
Judgment of the Supreme Court [AAUZH. No. 20/2019 of 30 October 2019],
the CEC had already been ordered by the Supreme Court to count 4639 ballot
papers submitted out of the legal deadline provided by the LGE. The LVV filed
another complaint with the ECAP - with a similar request. In the second
complaint, the LVV stated that on 1 November 2019, about 17:00 hrs, at the
CRC, during the counting of 4639 ballot packages, it was noticed that 1806
packages of ballot papers, despite the fact that their delivery date is in
accordance with the legal deadlines published by the CEC, were not sent by the
CEC Secretariat to the CRC for verification and counting on the grounds that
these ballots arrived at the CEC on 17 October 2019. According to the LVV, the
action of the CEC Secretariat was contrary to Judgment [AAUZH. No.
20/2019] of 30 October 2019 of the Supreme Court.

40.

The CEC responded to LVV complaint and stated that “The CEC Secretariat
has verified the packages for 4639 ballot packages, which from the evaluation
of these ballot packages, which from the evaluation of these packages has
resulted that: 5,882 ballot packages have been evaluated as individualized
(packages assessed with ballots as individualized, it turned out that within a
package there could be more than one ballot). Of these 5,882 ballot packages
rated as individualized, 4,670 packages were approved, which were sent to
the Counting and Results Center, while 1,212 individualized ballot packages
were rejected”. Further, the CEC announced that, “on 31.10.2019 was
presented the Notification Report for the evaluation of ballot packages,
according to the Judgment of the Supreme Court [...] A.A.U.ZH. No. 20/2019,
of 30.10.2019. In this report, among others, in the meeting of 31.10.2019, held
at 11:30, the CEC was informed that the Secretariat, on 17.10.2019, has
withdrawn from post office number 6 in Prishtina, 1,806 packages of alleged
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ballot papers, and recommended to the CEC to decide whether or not to
proceed with the evaluation of the 1,806 alleged ballot papers”.
41.

On 3 November 2019, the ECAP issued Decision [A. No. 381/2019] through
which it rejected the complaint of LVV as ungrounded. Initially, the ECAP
clarified that it is not disputed for the parties in the procedure that 1806
packages of ballots from voters outside Kosovo were received by the CEC on 17
October 2019, namely a few days after the elections of 6 October 2019. Also, it
was not disputed that those ballots were submitted by voters outside Kosovo by
mail from 19 September 2019 to 30 September 2019. According to ECAP, it is
disputable “only the question of the validity of these ballot packages, as
regular and valid, since at the CEC, they were accepted after the legal
deadline for the receipt of ballot packages by voters outside Kosovo”.

42.

The ECAP subsequently reasoned its decision to declare the LVV complaint as
ungrounded, stating that the allegations “are unstable and unfounded on law”
because the CEC acted correctly when it did not transfer the 1806 packages to
the CRC. ballot papers received on 17 October 2019 because Article 96
paragraph 2 of the LGE provides that: “An Out of Kosovo should be received by
the CEC prior to election day, as determined by the CEC rules”, while Article 4
paragraph 4 of the Election Rule no. 03/2013, stipulates that “Votes out
Kosovo must be received by the CEC, 24 hours before Election Day”. It turns
out that, according to the ECAP, all ballots were received after election day of 6
October 2019 and consequently “the latter cannot be processed as valid
ballots”.

43.

The ECAP also stated that the LGE “is a material legal and procedural law
which explicitly and clearly, has defined the deadline when the ballot
packages must arrive at the CEC, to be treated as valid (this deadline is 24
hours, before election day as defined by Article 96 paragraph 2 of the LGE
and Article 4 of the Election Rule No. 03/2013), and that in this case we are
not dealing with situations not defined by the LGE and the Election Rules,
which could find mutatis mutandis the application of the provisions of the
LGE. The Law on General Elections in the Republic of Kosovo is in accordance
with the European Convention on Human Rights, namely with its additional
protocols, more specifically Article 3.3 of this additional protocol, because this
control provides obligations for states to provide mechanisms that enable
citizens to exercise their right to vote or to be elected, while Article 96 of the
LGE does not infringe such a right, but limits the time limit for receiving the
ballot, and in this case Voters outside Kosovo have had sufficient time to
exercise their right to vote. This right has been used by thousands of other
voters abroad, within the deadlines set by law and the ballot packages of the
latter, have been treated as valid.
The Law on General Elections in the Republic of Kosovo has been rendered in
compliance with the best practices of EU member states, where the vast
majority of these states have determined that ballots must arrive before
election day, while a minority of states have regulated in such a way that the
ballots must reach the closing of the polling stations on election day. All this
contributes to guaranteeing the integrity of the electoral process, as the
receipt of ballot packages, after the legal deadline mentioned above
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undermines and violates the integrity of the election process. In this spirit are
also the recommendations of the (...) Venice Commission, Code of Good
Practice in Electoral Matters adopted on: 18-19 October 2002, which provide:
“Voting by mail would take place under a special procedure a few days before
the election.
Acceptance and handling of ballot packages received after the deadline, in
addition to violating the integrity of the electoral process, puts the CEC in a
vicious circle from which it is difficult to get out, because it allows the CEC, in
an optimal time, to announce the election result and does not delay the
process of receiving ballot packages from voters abroad. This contradicts the
intention of the legislator, as the legislator intended to set a legal deadline
within which the process of receiving ballot packages should be concluded, as
otherwise this would go to the infinity of concluding this electoral process”.
44.

With regard to LVV allegations of violation of Article 45 of the Constitution, the
ECAP considered this allegation ungrounded because the CEC by no action or
decision denied voters the right to vote. In order to exercise the constitutional
right to vote and be elected, the rules on how this right can be exercised are
defined, as established by Article 96.2 of the LGE and Article 4.4 of the
Election Rule No. 03/2013 of the CEC. The deadline by law and rules was 24
hours before the election day.

45.

Against the Decision [A. No. 381/2019] of the ECAP, the LVV filed an appeal
with the Supreme Court proposing that the appeal be accepted and that the
ECAP Decision be annulled as ungrounded and that the CEC be ordered to
count all packages with ballot papers of voters outside Kosovo.

46.

The ECAP submitted a response to the complaint stating that it stands behind
the findings presented in the challenged ECAP Decision. The latter proposed
that the LVV appeal be rejected as ungrounded.

47.

On 5 November 2019, the Supreme Court by the Judgment [A.A.U.ZH. No.
21/2019] of (i) approved the appeal of LVV as grounded; (ii) modified Decision
[A. No. 381/2019] of 3 November 2019; and (iii) obliged the CEC to count 1806
ballot papers outside Kosovo.

48.

The Supreme Court initially clarified that: “From the case file it results that it
is not disputed that these ballot packages were withdrawn by the CEC
Secretariat on 17.10.2019 from Post no. 6 in Prishtina, it means many days
after 6 October, when the Parliamentary Elections were held in the Republic
of Kosovo. It is also not disputed that these ballot packages were delivered by
voters outside Kosovo, by mail in the country where they live, from
19.09.2019 until 30.09.2019. The fact whether these ballot packages are valid
or not remains disputable since they arrived at the CEC after the legal
deadline”.

49.

Subsequently, the Supreme Court reasoned its decision as follows:
“The fact remains that Article 96 paragraph 2 of the Law on General
Elections (LGE) stipulates that the vote through voting out of Kosovo must
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be accepted by the CEC before election day, as determined by CEC rules,
while Article 4 paragraph 4 of the Election Rule no. 03/2013, it is
determined that the vote outside Kosovo must be accepted by the CEC, 24
hours before the election day.
However, the provision of Article 31 par. 1 of the Constitution [...],
guarantees equal protection of rights in the proceedings before courts,
other state bodies and holders of public powers, while Article 32 of the
Constitution guarantees that every person has the right to use legal
remedies against the court and administrative decisions which violate his
rights or interests in the manner prescribed by law. Article 54 of the
Constitution also provides that everyone enjoys the right to judicial
protection in case of violation or denial of any right under the Constitution
or law, as well as the rights by effective legal remedies, if such a right is
found to have been violated.
Whereas Article 22 of the Constitution [...] defines the correct
implementation of International Agreements and Instruments, in case of
conflict, against legal provisions and other acts of public institutions,
including the European Convention on Human Rights and its Protocols,
therefore, the Supreme Court of Kosovo finds that the legal conclusion of
the ECAP that the appeal filed by the political entity [...] (the LVV) is
ungrounded, contradicts Protocol 1-Article 3 of the European Convention
on Human Rights. This is due to the fact that with the conclusion of the
ECAP that the submission of ballots for which an appeal has been filed,
which were received after election day, of 06.10.2019, are out of time,
therefore the latter can not be processed as valid ballots, is contrary to the
said article which guarantees the right to vote and the right to be elected.
The principle of universal voting is very strong and the state is very
strictly required to justify the loss of votes by certain individuals or
categories of persons.
Based on such a sitation of the matter, follows the legal conclusion that
Article 96 par 2. of the Law on General Elections of the Republic of Kosovo
and Article 4 par.4 of Election Rule no. 03/2013 are in conflict with Article
3 of Protocol 1 of the European Convention on Human Rights which
includes the right to free elections, and in this case the voters through no
fault of their own were deprived of the opportunity to express their
opinion regarding the election of members of the Parliament of the
Republic of Kosovo, the voters were denied the very essence of the right to
vote, as guaranteed by Article 3 of Protocol 1 to the European Convention
on Human Rights.
In the present case (as it appears from the challenged decision of the
ECAP) voters outside Kosovo, 1806 packages of ballots were delivered to
them by mail on 19.09.2019 until 30.09.2019, in sufficient time to reach
the CEC, however, these ballots the CEC Secretariat withdrew in Post no. 6
in Prishtina on 17.10.2019. According to the assessment of the Supreme
Court, the late arrival of these ballots does not affect their regularity and
legality, since, on the one hand, these voters voted in a timely manner and
through no fault of their own, their ballots did not reach the CEC before
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the day of elections, and on the other hand, that the ballot counting
process has been ongoing and this would not have affected the regularity
of the ballot counting process. On the contrary, the non-counting of these
ballots, on a legal and constitutional basis, makes disputed the whole
process of counting the ballots in these parliamentary elections, especially
when until the announcement of the final results there is a possibility that
the votes of all voters within as well as outside Kosovo, to be verified and
numbered.
Therefore, the ECAP claims that the Law on General Elections is in line
with the European Convention on Human Rights were rejected as
ungrounded. These claims are ungrounded, not only for the reasons
mentioned above, but also by the fact that the state has an obligation to
provide a special mechanism so that citizens without any objective
obstacles exercise their right to vote, while in the present case, such an
obstacle of not arriving on time for the ballots at the designated
destination, through no fault of the voters, and under the responsibility of
the State, violates the ECHR”.
Applicant’s allegations
50.

The Applicant, namely the Coalition “NISMA-AKR-PD” alleges that by the two
challenged decisions, the Supreme Court has violated its rights guaranteed by
Articles 7 [Values] of the Constitution, 45 [Freedom of Election and
Participation] of the Constitution as well as Article 31 [Right to Fair and
Impartial Trial] of the Constitution in conjunction with Article 6 (Right to a fair
trial) of the ECHR. Thus, the Applicant alleges that article of the Constitution
that speaks about “values” has been violated; Article of the Constitution which
speaks about “voting and participation rights” as well as Article of the
Constitution and the ECHR which guarantee “the right to fair and impartial
trial”.

51.

The Applicant alleges that the challenged decisions are “arbitrary [in entirety]
due to the presumptive interpretation of the constitutional provisions of
Article 22 [Direct Applicability of International Agreements and Instruments]
of the Constitution, of the role and position of constitutional norms regarding
the freedoms and human rights guaranteed by the agreements and
international instruments under this article, as well as arbitrary regarding
the role and constitutional position of Article 3 of Protocol 1 [Right to Free
Election] of [the ECHR] and “Protocol 1”.

52.

The Applicant, referring to the reasoning where the Supreme Court referred to
Article 22 of the Constitution when deciding to base its decision on the
Constitution and not on the LGE, states that from this interpretation it is clear
that the Supreme Court “does not understand that the constitutional
provisions of Article 22 [...] have the same constitutional force as any other
provision and that the function of this provision is not to authorize the
avoidance of the application of the positive laws of Kosovo, but to oblige the
State of Kosovo to guarantee the exercise of the freedoms and rights
guaranteed by those international agreements and instruments referred to in
that Article”.
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53.

The Applicant argues that “The Constitution does not authorize any other state
public authority, including the Supreme Court, to circumvent or avoid the
application of laws when they are in conflict with constitutional norms. In
such a case, namely when the courts come to a conclusion that the law or
norm they have to apply is unconstitutional, then they have the sole authority
to initiate incidental review procedures, according to Article 113.8
[Jurisdiction and Authorized Parties] of the Constitution”. Therefore,
according to the Applicant, “any doubt about the constitutionality of [the Law
on General Elections] should have been sent to the Constitutional Court for
incidental constitutional review, not to avoid its implementation, as the
Supreme Court has acted arbitrarily”.

54.

The Applicant alleges that the Supreme Court has arbitrarily qualified as legal
norms the norms and provisions of Article 3 of Protocol No. 1, as if they were
norms of an international agreement ratified within the meaning of Article 19.2
of the Constitution. In this regard, the Applicant refers to the case of Court
KO95/13, stating that the Constitutional Court has clarified that the
international agreements become part of the domestic legal system, which
differs from Article 22 of the Constitution because this article constitutes the
will of the sovereign of Kosovo, recognizing the status of constitutional
provisions to the agreements referred to in Article 22 of the Constitution. The
Applicant argues that “the norms of Article 22 are norms of the Constitution
and no one can assess whether a legal norm contradicts them, except the
Constitutional Court”.

55.

The Applicant alleges that the second arbitrariness consists in the fact that
“The Supreme Court did not understand the legal nature of the norm in
Article 3 of Protocol No. 1 to the ECHR. That article has nothing to do with the
courts of the countries that are parties to the ECHR, but only with the
member states. As such, this article imposes an obligation on the member
states or parties to the ECHR to take all necessary measures to exercise the
right provided for in it and has no self-enforceable nature, i.e. it cannot be
enforced directly by the national courts because there is nothing to enforce it”.
In this regard, the Applicant states that “Kosovo has fulfilled this obligation
when it has introduced in its Constitution the provision of Article 45 and when
it has issued the LGE, as well as when it has built all other accompanying
institutional and financial infrastructure for the implementation of the
obligation under Article 3 of the Protocol 1”.

56.

In this context, the Applicant alleges that the Supreme Court placed “in the role
of overseer of the ECHR” emphasizing that the oversight role of the
implementation of the ECHR has the ECtHR and never the national court.
According to the Applicant, “The Constitution in Article 53 [Interpretation of
Human Rights Provisions] makes it an obligation for all public authorities,
not the direct application of the ECHR, but the obligation to interpret its
provisions according to the case law of the ECHR.” Therefore, the Applicant
alleges that this was not done by the Supreme Court, which “has arbitrarily
exercised the function of overseer of the implementation of the ECHR at the
level of Kosovo regarding the elections to the Assembly”. The Applicant also
alleges that the Supreme Court has “examined the constitutionality of the LGE
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by taking as a measurement parameter the constitutional norm from Article
22 relating to the ECHR and its protocols”.
57.

The Applicant alleges that the provisions of the conventions contained in
Article 22 of the Constitution are not self-executing, and they must be
implemented through laws, in this case through the LGE and in this case the
constitutionality of the LGE “is presumed because it was issued on the basis of
the Constitution and with the aim of enforcing the constitutional freedoms
and rights related to elections, which are anchored in Article 45 of the
Constitution”. According to the Applicant, when the courts adjudicate
according to the “constitution and law" in accordance with Article 102,
paragraph 3 of the Constitution, this does not mean that the courts interpret
the constitution and let alone they can use it as a direct basis for decisionmaking”.

58.

The Applicant goes on by stating that “the LGE and all other infrastructure
built for the purpose of exercising constitutional rights under Article 45 of the
Constitution exist and have been created to implement the international
obligation of Kosovo under Article 3 of Protocol 1 and the task of the Supreme
Court is the unique implementation of the law in concrete cases for the entire
territory of Kosovo. This task is performed by every supreme court in the
continental system and is known as the nomofilactic function of the supreme
courts. […] By performing this function through the unique interpretation of
the LGE and other laws throughout the territory of Kosovo, the Supreme
Court exercise the constitutionality and legal certainty at the national level”.
The Applicant states that this primary function of the Supreme Court, […] was
established in a Judgment of the Constitutional Court of Kosovo itself, citing
case KI25/10 of the Court and emphasizing that in this case the Constitutional
Court has made it clear that the Supreme Court can not choose what law or
norm of Kosovo will implement or treat the bodies established by law as
illegitimate bodies from a constitutional point of view.

59.

The Applicant also alleges that the Supreme Court “plays the role of legislator,
because it annuls the deadlines set out in Article 96.2 of the LGE and the
internal rules of the CEC, which deadlines are presumed to be constitutional”.
The Applicant further adds that in doing so, the Supreme Court has arbitrarily
imposed its time limits which are common and found in the various general
laws governing judicial proceedings in Kosovo (administrative, civil and
criminal proceedings). […] These laws and these deadlines do not and cannot
have any relevance in the LGE due to the fact that this is not about
maintaining deadlines for individual judicial needs, but about the exercise of
the constitutional election rights related to and exercised in the context of
electoral political processes”.

Allegations regarding the request for an interim measure
60.

The Applicant requested the Court to impose an interim measure regarding the
case. The Applicant states that the Referral is prima facie grounded, so that
failure to impose an interim measure may cause irreparable damage and is in
the public interest.
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61.

Regarding the prima facie grounds of the merits of the case, the Applicant
reiterates the allegations elaborated above regarding the merits of the case. He
further states that the direct applicability of Article 3 of Protocol No. 1 of the
ECHR “has undermined the legal security of entities that ran in the elections
of 6 October [...]. With this implementation, lost to the Applicant the regular
votes of the citizens of Kosovo, affecting the increase of the electoral threshold
and the loss of votes in proportion to this unconstitutional increase of the
electoral threshold”.

62.

With regard to the irreparable damage and the public interest in imposing an
interim measure, the Applicant states that “the only institution that can
prevent further arbitrariness is the Constitutional Court, which has the power
to impose an interim measure prohibiting the certification of elections until its
final decision on the main referral described above. [...] as seen from the
reasoning above, the Applicant has sufficiently proved prima facie that the
case has merit so that the imposition of an interim measure is in the public
interest and prevents the creation of irreparable damage to the Kosovar
parliamentary democracy, in particular for the rule of law in the process of
forming the central bodies of the State of Kosovo”.

63.

The Applicant also states that the public interest would be protected by
imposing an interim measure because it would contribute to the strengthening
of constitutional democracy by guaranteeing the observance of the rules of the
political game and constitutional norms that guarantee fair and pluralistic
competition of various political ideas and projects.

64.

With regard to irreparable damage, the Applicant added that “The irreparable
damage, meanwhile, would be prevented from being caused because the
dignity of the vote of the citizen and the Assembly of Kosovo would be
preserved, because any decision of the Constitutional Court that would find
the unconstitutionality of the challenged Judgment would lead to the
tarnishing of the electoral process and in causing additional problems in the
redistribution of seats of deputies who may have taken the oath and sat in the
seats of the Assembly of the Republic”.

Final request of the Applicant
65.

Finally, the Coalition “NISMA-AKR-PD”, as the Applicant, requested the Court
to: (i) declare the Referral admissible for review on merits; (ii) impose an
interim measure; (iii) annul the challenged Judgments of the Supreme Court;
and, (iv) order the Supreme Court to “eliminate the unconstitutionality found
in accordance with the reasoning of the Constitutional Court”.

Comments submitted by the LVV
66.

In its comments regarding the Applicant’s allegations, the LVV exclusively
raises the issue of exhaustion of legal remedies by the Applicant as a “necessary
precondition” for the admissibility of the Referral before the Court.

67.

In this regard, the LVV invokes Article 113.7 of the Constitution, Article 47 of
the Law and Rule 39 (1) of the Rules of Procedure which stipulate that the
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Court may consider a referral against an act of public authority if the effective
legal remedies defined by Law have been exhausted.
68.

The LVV claims that “the Applicants have failed to meet this necessary
prerequisite by not exhausting the legal remedies that make such a referral
inadmissible. Regarding this rule, as a precondition, in terms of exhaustion of
legal remedies, the Constitutional Court has issued a number of Resolutions
on Inadmissibility as a result of non-fulfillment of this requirement by the
Applicants”.

69.

The LVV refers to case KI152/17 (see the case of the Constitutional Court
Applicant Shaqir Totaj, Resolution on Inadmissibility of 17 January 2018) in
which case the Constitutional Court found that “the Applicant has not
exhausted any legal remedy in his behalf, as a natural person or as “person
who has legal interest", with ECAP or with Supreme Court, before filing the
current Referral before the Constitutional Court.”

70.

The LVV alleges that “the authorized parties have not exhausted the legal
remedies when challenging Judgment AA. UZH. No. 20/2019, in the
Constitutional Court, for the fact that the pre-election coalition Nisma-AKRPD have not file appeal with the Supreme Court against the decision of the
ECAP in accordance with the electoral legislation in force, alleging certain
constitutional violations. The Coalition Nisma-AKR-PD, as applicant,
challenged Judgment AA.UZH. No. 20/2019, of the Supreme Court in the
Constitutional Court, knowing that the parties in the proceedings in the
Supreme Court were [the LVV] and the ECAP. Furthermore, in challenging
the ECAP decision in the Supreme Court and in rendering Judgment AA.UZH.
No. 20/2019, by the Supreme Court, the applicant is never mentioned. Thus,
the Applicant during the election process and in accordance with Article 119
in conjunction with Article 122 and 118 par. 4 of the Law on General
Elections, failed to appeal to the ECAP, then to the Supreme Court, within the
set deadline, in order to gain the right to meet the precondition, such as the
exhaustion of legal remedies for the review of a constitutional issue, by the
Constitutional Court of the Republic of Kosovo”.

71.

The LVV also alleges that no public authority violated the constitutional rights
of the Applicant, adding that the latter did not address the instances of the
regular courts to prevent or correct the alleged violation of the Constitution.
Regarding the principle of subsidiarity in this context, the LVV refers to the
case of the ECtHR Selmouni v. France (see application no. 25803/94) as well
as cases: KI48/18 (see the case of the Constitutional Court with Applicant
Arban Abrashi and the Democratic League of Kosovo, Judgment of 23
January 2019) and KI34/17 (see the case of the Constitutional Court with
Applicant Valdete Daka, Judgment of 1 June 2017).

72.

With regard to the interim measure, the LVV states that the Applicant could
not “at any single moment substantiate the request for interim measure with
evidence, or to present facts which would create trust and conviction in the
Constitutional Court, knowing that the applicants with their inactions failed
to meet the admissibility criteria of the constitutional referral, regarding the
non-exhaustion of legal remedies”.
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73.

Finally, the LVV proposes to the Court to declare the Referral in question
inadmissible and to reject the Applicant’s request for an interim measure.

Relevant constitutional and legal provisions
The European Convention on Human Rights
Article 3
(Right to free elections)
The High Contracting Parties undertake to hold free elections at
reasonable intervals by secret ballot, under conditions which will ensure
the free expression of the opinion of the people in the choice of the
legislature.
Constitution of the Republic of Kosovo
Article 45
[Freedom of Election and Participation]
1. Every citizen of the Republic of Kosovo who has reached the age of
eighteen, even if on the day of elections, has the right to elect and be
elected, unless this right is limited by a court decision.
2. The vote is personal, equal, free and secret.
3. State institutions support the possibility of every person to participate
in public activities and everyone’s right to democratically influence
decisions of public bodies.
Article 55
[Limitations on Fundamental Rights and Freedoms]
1. Fundamental rights and freedoms guaranteed by this Constitution may
only be limited by law.
2. Fundamental rights and freedoms guaranteed by this Constitution may
be limited to the extent necessary for the fulfillment of the purpose of the
limitation in an open and democratic society.
3. Fundamental rights and freedoms guaranteed by this Constitution may
not be limited for purposes other than those for which they were provided.
4. In cases of limitations of human rights or the interpretation of those
limitations; all public authorities, and in particular courts, shall pay
special attention to the essence of the right limited, the importance of the
purpose of the limitation, the nature and extent of the limitation, the
relation between the limitation and the purpose to be achieved and the
review of the possibility of achieving the purpose with a lesser limitation.
5. The limitation of fundamental rights and freedoms guaranteed by this
Constitution shall in no way deny the essence of the guaranteed right”.
Law 03 / L-073 on the General Elections of 5 June 2008, published in the
Official Gazette on 15 June 2008 (including amendments of 29 October
2010, published in the Official Gazette on 16 November 2010)
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CHAPTER XIV
OUT OF KOSOVO VOTING
Article 96
General Provisions
96.1 An eligible voter who is temporarily absent from Kosovo may vote for
elections for the Kosovo Assembly if he or she has successfully applied for
Out of Kosovo voting in accordance with the provisions of this law and
CEC rules.
96.2 An Out of Kosovo Vote should be received by the CEC prior to election
day as determined by CEC rule.
Election Rule No. 03/2013 – Voting out of Kosovo, in force from 2 July
2013
Article 1
General Provisions
This rule intends to determine manner of registration to vote from outside
of Kosovo, receipt of the ballot, the voting and counting of ballots from out
of Kosovo.
Article 4
Manner of Voting
[…]
4.3 After filling ballot for voting abroad, voter should send it by mail to
one of the mailboxes set and publicly announced by the CEC, until the date
determined by the CEC.
4.4 Votes out of Kosovo must be received by CEC 24 hours before Election
Day.
Article 5
Counting of Ballots for voting outside of Kosovo
5.1 CEC-Secretariat will consider invalid and will not count the ballot that
is sent from outside Kosovo voting:
[…]
(d) after the deadline set forth in Article 4.4 of this electoral rule.
Admissibility of the Referral
74.

The Court first examines whether the Referral has met the admissibility
requirements established in the Constitution and further specified in the Law
and the Rules of Procedure.
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75.

In this regard, the Court, by applying Article 113 of the Constitution, the
relevant provisions of the Law regarding the procedure in the case foreseen in
Article 113, paragraph 7 of the Constitution; and Rule 39 [Admissibility
Criteria] and Rule 76 [Referral pursuant to Article 113.7 of the Constitution and
Articles 46, 47, 48, 49 and 50 of the Law] of the Rules of Procedure shall
examine whether: (i) the Referral was filed by authorized parties; (ii) the
decisions of public authorities are being challenged; (iii) all legal remedies have
been exhausted; (iv) the rights and freedoms which have allegedly been
violated are specified; (v) the time limits have been respected; (vi) the Referral
is manifestly ill-founded; and (vii) there is an additional admissibility
requirement, pursuant to Rule 39 (3) of the Rules of Procedure, which is not
met.

Regarding authorized parties
76.

In this respect, the Court refers to paragraphs 1 and 7 of Article 113
[Jurisdiction and Authorized Parties], paragraphs 1 and 7 of the Constitution
which establish:
“1. The Constitutional Court decides only on matters referred to the court
in a legal manner by authorized parties.
[…]
7. Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution, but
only after exhaustion of all legal remedies provided by law.”

77.

The Court also refers to paragraph 4 of Article 21 [General Principles] of the
Constitution which stipulates:
“4. Fundamental rights and freedoms set forth in the Constitution are also
valid for legal persons to the extent applicable.”

78.

Finally, the Court also refers to paragraph (a) of paragraph (1) of Rule 39
[Admissibility Criteria], of the Rules of Procedure which establishes:
(1) The Court may consider a referral as admissible if:
(a) the referral is filed by an authorized party.

79.

With regard to the fulfillment of these requirements for the authorized parties,
the Court notes that the Coalition “NISMA-AKR-PD” appears before the Court,
which participated as a coalition and registered as such with the CEC to run in
the elections of 6 October 2019 for the Assembly. The request was submitted
by the authorized person of the Coalition in question, according to the
authorization given by the President of the Social Democratic Party NISMA, as
the list holder/leader of the Coalition “NISMA-AKR-PD”.

80.

The Court notes that in accordance with Article 21.4 of the Constitution, the
Applicant also has the right to submit a constitutional complaint, invoking the
constitutional rights that apply to legal entities, to the extent that they are
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applicable (see the cases of the Constitutional Court, the Applicant Arban
Abrashi and the Democratic League of Kosovo, Judgment of 21 January 2019,
paragraph 101; KI41/09, Applicant AAB-RIINVEST University L.L.C.,
Resolution on Inadmissibility i 21 janarit 2010; of 21 January 2010; see also:
case of ECtHR, Party for a Democratic Society and Others v. Turkey, No.
3840/10, Judgment of 12 January 2016).
81.

In addition, and in this regard, the Court also notes that the ECtHR through its
case law has found that the right to be elected within the meaning of Article 3
of Protocol no. 1 of the ECHR, the right that it is also guaranteed to political
parties as legal entities and that they may complain irrespective of their
candidates (see, for example, the case of the ECtHR, Georgia Labor Party v.
Georgia, complaint no. 9103/04, Judgment of 8 July 2008, paragraphs 72-74
and other references mentioned in that decision).

82.

In this regard, the Court notes that the Coalition “NISMA-AKR-PD”, although
they were not parties to the proceedings before the Supreme Court that
resulted in the issuance of the challenged decisions, this Coalition has
challenged the constitutionality of two decisions of the Supreme Court in the
capacity of an interested party. The Applicant acquired the status of a party in
the procedure at the moment when the decision of the Supreme Court, which
was in favor of the request of LVV, and which had resulted in different
decisions compared to the decisions of the CEC and ECAP, had the potential to
influence in the passive electoral rights of this Coalition that are protected by
Article 45 of the Constitution and Article 3 of Protocol No. 1 of the ECHR. The
Court also notes the fact that apart from the submission of the Referral to the
Constitutional Court, the Applicant had no other legal remedy available to
challenge the decisions of the Supreme Court, which potentially, apart from
the Applicant’s rights, could also have an effect on the rights of other entities,
be they individuals, coalitions, political parties or similar.

83.

Therefore, the Court finds that the Referral was submitted by an authorized
party that has a direct interest in the constitutionality of the challenged
decisions of the Supreme Court in terms of the protection of the rights and
freedoms guaranteed by the Constitution and the ECHR.

Regarding the act of public authority
84.

In this regard, the Court refers to paragraphs 1 and 7 of Article 113 of the
Constitution, cited above and Article 47 [Individual Requests] of the Law,
which provide that “Every individual is entitled to request from the
Constitutional Court legal protection when he considers that his/her
individual rights and freedoms guaranteed by the Constitution are violated
by a public authority. [...]”.

85.

The Court also refers to paragraph (2) of Rule 76 [Referral pursuant to Article
113.7 of the Constitution and Articles 46, 47, 48, 49 and 50 of the Law] of the
Rules of Procedure, which, inter alia, provides “(2) A referral under this Rule
must accurately clarify [...] what concrete act of public authority is subject to
challenge”.
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86.

In this regard, the Court notes that the Applicant challenge two acts of a public
authority, namely two decisions of the Supreme Court: (i) Judgment
A.A.U.ZH. No. 20/2019 of 30 October 2019; and, (ii) Judgment A.A.U.ZH. No.
21/2019 of 5 November 2019.

87.

Accordingly, the Court concludes that the Applicant challenges acts of a public
authority.

Regarding the exhaustion of legal remedies
88.

In this respect, the Court refers to paragraphs 1 and 7 of Article 113 of the
Constitution, cited above, and paragraph 2 of Article 47 [Individual Requests]
of the Law and item (b) paragraph (1) of Rule 39 [Admissibility Criteria] of the
Rules of Procedure which foresee:
Article 47
[Individual Requests]
(...)
2. The individual may submit the referral in question only after he/she has
exhausted all the legal remedies provided by the law.
Rule 39
[Admissibility Criteria]
1. The Court may consider a referral as admissible if:
(…)
(b) all effective remedies that are available under the law against the
judgment or decision challenged have been exhausted.

89.

The Court notes that paragraph 7 of Article 113 of the Constitution provides for
the obligation to exhaust “all legal remedies provided by law”. This
constitutional obligation is also defined by Article 47 of the Law and item (b) of
paragraph (b) of Rule 39 and applies both to natural persons and to legal
persons, to the extent applicable.

90.

In this regard, the Court must examine whether all legal remedies have been
exhausted by the first Applicant, in the capacity of the Coalition NISMA-AKRPD, with whom they participated in the elections of 6 October 2019.

91.

The Court recalls that the LVV in its response to the Referral claims that the
Applicant has not exhausted legal remedies as according to them they have not
appealed to the Supreme Court, “in accordance with the electoral legislation
in force, with the allegation of certain constitutional violations”.

92.

In this regard, the Court recalls that the authorized parties are entitled to
challenge only individual acts of public authorities infringing upon their
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individual rights and only after the exhaustion of all legal remedies provided
for in paragraph 7 of Article 113 of the Constitution (See, mutatis mutandis,
case of the Constitutional Court, KI102/17, Applicant: Meleq Imeri, Resolution
on Inadmissibility, of 10 January 2018, paragraph 20).
93.

In the present case, the Court recalls that the decisions of the CEC and the
ECAP, which preceded the challenged decisions, were in favor of the Applicant
and that the Applicant did not consider itself a victim of those decisions in
order to file an appeal with the Supreme Court. Consequently, the Applicant
did not use any legal remedy against the decisions of the CEC and the ECAP
before the Supreme Court. Whereas, regarding the challenged decisions of the
Supreme Court, as stated above, the Applicant did not have at his disposal any
other legal remedy provided by law, before the Supreme Court or any other
institution. Consequently, the allegation of LVV for non-exhaustion of legal
remedies by the Applicant is ungrounded.

94.

Therefore, in view of the above, the Court finds that the Applicant has
exhausted all legal remedies to challenge the challenged decisions before the
Court.

Regarding the accuracy of the Referral and deadline
95.

In addition, the Court also examines whether the Applicant has met other
admissibility criteria, further specified in the Law and the Rules of Procedure.
In this regard, the Court first refers to Article 48 [Accuracy of Referral] and
Article 49 [Deadlines] of the Law, which provide:
Article 48
[Accuracy of the Referral]
In his/her referral, the claimant should accurately clarify what rights and
freedoms he/she claims to have been violated and what concrete act of
public authority is subject to challenge.
Article 49
[Deadlines]
The referral should be submitted within a period of four (4) months. The
deadline shall be counted from the day upon which the claimant has been
served with a court
decision. (...)

96.

The Court recalls that the same requirements are further provided in items (c)
and (d) of paragraph (1) of Rule 39 [Admissibility Criteria] and paragraphs 2
and 4 of the Rule 76 [Referral pursuant to Article 113.7 of the Constitution and
Articles 46, 47, 48, 49 and 50 of the Law] of the Rules of Procedure.

97.

As to the fulfillment of these requirements, the Court notes that the Applicant
has clearly specified what fundamental rights and freedoms guaranteed by the
Constitution and the ECHR have been violated and have specified the act of
the public authority which he challenges in accordance with Article 48 of the
Law and the provisions of the Rules of Procedure and has filed the Referral
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within the deadline of four (4) months stipulated in Article 49 of the Law and
the provisions of the Rules of Procedure.
98.

Therefore, the Court finds that the Applicant has specified his Referral and
submitted it within the legal deadline.

Regarding other admissibility requirements
99.

Finally and after considering the Applicants’ constitutional complaint, the
Court considers that the Referral cannot be considered manifestly ill-founded
within the meaning of Rule 39 (2) of the Rules of Procedure and there is no
other ground for declaring it inadmissible, as none of the requirements
established in Rule 39 (3) of the Rules of Procedure is applicable in the present
case. (see, inter alia, ECHR case Alimuçaj v. Albania, Application No.
20134/05, Judgment of 9 July 2012, paragraph 144, see also, the case of the
Constitutional Court KI48/18, Applicant Arban Abrashi and the Democratic
League of Kosovo, cited above, paragraph 115).

Conclusion regarding the admissibility of the Referral
100. The Court concludes that the Applicant: (i) is an authorized party; (ii)
challenges two decisions of a public authority; (iii) has exhausted legal
remedies as specifically elaborated above; (iv) has specified the rights and
freedoms which it alleges to have been violated; (v) has submitted the referral
within the time limit; (vi) the referral is not manifestly ill-founded; and that
(vi) there is no other admissibility requirement which is not met.
101. Therefore, the Court declares the Referral admissible and will further examine
its merits.
Merits of the Referral
102. The Court first recalls that the Applicant requests the constitutional review of
the two challenged decisions of the Supreme Court, namely the Judgment
[A.A.U.ZH. No. 20/2019] of 30 October 2019 and the Judgment [A.A.U.ZH.
No. 21/2019] of 5 November 2019. The Applicant, Coalition “NISMA-AKRPD”, alleges that the Supreme Court, by these two decisions, has acted in
violation of: (i) Article 7 [Values] of the Constitution; (ii) paragraph 1 of Article
31 [Right to Fair and Impartial Trial] of the Constitution in conjunction with
paragraph 1 of Article 6 (Right to a fair trial) of the ECHR; and, (iii) Article 45
[Freedom of Election and Participation] of the Constitution in conjunction
with Article 3 (Right to free elections), of Protocol no. 1 of the ECHR.
103. However, in addition to challenging the constitutionality of the challenged acts
as a result of the alleged violations of the election rights and the right to a fair
trial, the Applicant alleges that the Supreme Court, contrary to the
Constitution, has decided to apply directly the international instruments of
included in Article 22 of the Constitution and not Article 96.2 of the LGE and
Article 4.4 of Election Rule No. 03/2013.
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104. Therefore, before addressing the issues related to the alleged violations of
election rights and the right to a fair trial in relation to the challenged
decisions, the Court deems it necessary, as a preliminary issue, to address the
issue that the Applicant raises regarding the status of international
instruments contained in Article 22 of the Constitution in the legal system of
Kosovo, as well as the fact whether the regular courts: i) have the right to
directly apply the constitutional norms and/or international instruments
provided for in Article 22 of the Constitution, as well as to interpret the legal
norms in harmony and according to the obligations arising from the
constitutional norms, or ii) if in such cases they have the obligation according
to Article 113.8 of the Constitution, to refer the matter to the Constitutional
Court whenever constitutionality of legal norms is raised.
Status of international instruments included in Article 22 of the
Constitution in the legal system of Kosovo
105. The Court recalls that the Applicant alleges that the international instruments
contained in Article 22 of the Constitution have the force of constitutional
norms and differ from international agreements ratified by the Constitution, a
procedure which is done through the adoption of the law on ratification of
agreements.
106. The Court refers to Article 22 of the Constitution, regarding the direct
application of international agreements and instruments, which specifies that:
“human rights and fundamental freedoms guaranteed by the following
international agreements and instruments are guaranteed by this
Constitution, are directly applicable in the Republic of Kosovo and, in the case
of conflict, have priority over provisions of laws and other acts of public
institutions […]”.
107. In this regard, the Court also recalls its case law where it stated that human
rights and fundamental freedoms guaranteed by the international instruments
contained in Article 22 [Direct Applicability of International Agreements and
Instruments] of the Constitution are directly applicable and are part of the
legal order of the Republic of Kosovo (see, inter alia, case no. KO162/18,
Applicant: President of the Assembly of the Republic of Kosovo, Judgment of
19 December 2018, paragraph 36).
108. Consequently, under Article 22 of the Constitution, the Republic of Kosovo has
not only acknowledged that the ECHR and other international instruments
contained in Article 22 of the Constitution are directly applicable in its
domestic legal order, but it has also provided by the Constitution that, in case
of conflict, the ECHR, as well as the seven (7) other international instruments
referred to in Article 22, have precedence over the laws and other acts of public
institutions of Kosovo.
109. Furthermore, according to Article 53 of the Constitution, the courts of the
Republic of Kosovo, all without exception, have the obligation to interpret
“Human rights and fundamental freedoms guaranteed by this Constitution
shall be interpreted consistent with the court decisions of the European Court
of Human Rights”. This means that, in all instances when the Constitutional
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Court or the regular courts of the Republic of Kosovo interpret the human
rights and freedoms guaranteed by the Constitution, the human rights
standards set out in the case law of the ECtHR, should apply to these rights and
freedoms when applicable. In the event of a conflict between the two, the
standards set by the ECtHR in interpreting the ECHR will prevail.
110. Also, the case law of the ECtHR is a source from which derive rights of
interpretation of human rights and freedoms in accordance with the way that
case law is conducted - according to the concept that the ECHR is a “living
document” under development. In practice, this means that, in addition to the
fact that the citizens of the Republic of Kosovo may invoke specific articles of
international instruments guaranteed by Article 22 of the Constitution, they
may also invoke specific cases dealt with at the level of the ECtHR, in order to
substantiate their requests for the protection of freedoms and human rights
provided by the Constitution.
111.

Therefore, in conclusion, despite the fact and the Applicant’s allegation that
Kosovo is not a signatory to the international instruments contained in Article
22 of the Constitution, according to the above, the Court reiterates its position
that the rights and freedoms guaranteed by the international instruments
referred to in Article 22 of the Constitution have the status of norms of
constitutional rank and are an integral part of the Constitution, in the same
way as all other provisions contained in the Constitution.

The rights and obligations of regular courts in the field of direct
application of constitutional norms
112. In this regard, the Court will answer the questions whether the regular courts
have the right to i) directly apply constitutional norms and/or international
instruments under Article 22 of the Constitution as well as to interpret legal
norms in harmony and according to the obligations arising from constitutional
norms, or ii) are obliged under Article 113.8 of the Constitution to refer the
matter to the Constitutional Court whenever the question of the
constitutionality of legal norms is raised.
113. The Court recalls that the Applicant, after arguing that human rights
guaranteed by international instruments and contained in Article 22 of the
Constitution are considered constitutional norms, with which interpretation
the Court agrees, the Applicant continues his allegation that the constitutional
norms are not self-enforceable and that constitutional norms, unlike ratified
international laws and agreements, including human rights guaranteed by
international instruments contained in Article 22 of the Constitution, are
implemented only through laws. In this regard, the Applicant alleges that the
regular courts are obliged to apply the laws and not directly the Constitution
and its norms.
114. In this regard, the Applicant maintains that the regular courts “are obliged” to
refer the matter to the Constitutional Court, in accordance with Article 113.8 of
the Constitution, whenever it is considered that a law is not in compliance with
the Constitution.
25

115. In this regard, the Court recalls that there are different practices in how the
legal systems of other countries regulate the issue of constitutional review of
legal norms. According to a study by the Venice Commission, the legal systems
of the members of the Venice Commission are divided into certain groups
when it comes to the issue of constitutional control of legal norms. Regarding
the determination of which system of constitutional review is applied in
different countries, the study states that the classification of a legal system as
“diffuse” on the one hand, or as “concentrated” on the other hand is difficult
and that , consequently, the nature of the legal system is determined by the
material jurisdiction of specific courts within a given system (see more on this
aspect, Study on the Access of Individuals to Constitutional Justice, adopted
by the Venice Commission at the 85th Plenary Session 17-18 December 2010,
CDL-AD (2010) 039rev, page 12).
116. Based on the provisions of the Constitution of the Republic of Kosovo, the
Court will further address i) the role of our regular courts in applying
constitutional norms and whether regular courts can interpret constitutional
norms; and ii) if the regular courts, when they consider that a legal norm is not
in compliance with the Constitution, can avoid the application of a law that
they consider unconstitutional/interpret it in accordance with the Constitution
or in case the issue of constitutionality of legal norms is raised, they are obliged
to refer the issue to the Constitutional Court according to Article 113.8 of the
Constitution.
117.

The Court will make this interpretation based on the concrete provisions of the
Constitution of the country.

Whether the Constitutional Court is the only authority in the Republic
of Kosovo to interpret the Constitution
118. The Court first clarifies the hierarchy of legal norms and the role of the regular
courts in the direct application of constitutional norms, according to the
provisions of the Constitution. In this regard, the Court first refers to Article 16
[Supremacy of the Constitution] which stipulates that: “1. The Constitution is
the highest legal act of the Republic of Kosovo. Laws and other legal acts shall
be in accordance with this Constitution. [...]”.
119. The Court refers once again to Article 22 of the Constitution, regarding the
direct application of international agreements and instruments using a similar
wording as Article 16 of the Constitution, emphasizing that: “human rights and
fundamental freedoms guaranteed by the following international agreements
and instruments [included in Article 22 of the Constitution], are guaranteed
by this Constitution, are directly applicable in the Republic of Kosovo and, in
the case of conflict, have priority over provisions of laws and other acts of
public institutions: […]”.
120. From the abovementioned provisions of the Constitution, it is clear that the
Constitution is the highest legal act in Kosovo and that all other legal norms
must comply with it. Such a finding has already been expressed and supported
by the case law of this Court. More specifically, in this respect the Court refers
to its case law where it has found that the above-mentioned constitutional
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Articles also guarantee the principle of “constitutional supremacy”, according
to which the Constitution, in hierarchical terms, stands at the top of the
pyramid and is the source of all laws and sub-legal acts in the Republic of
Kosovo. In the latter, the “supremacy” of the Constitution is also ensured
through the application of a mechanism for controlling the constitutionality of
laws and verifying their compatibility with the Constitution, always in the
manner provided by the Constitution (see the case of the Constitutional Court
KI48/18, Applicant Arban Abrashi and the Democratic League of Kosovo,
cited above, paragraph 182).
121. With regard to the role of the regular courts in the direct application of
constitutional norms, the Court recalls the content of Article 102 [General
Principles of the Judicial System] of the Constitution which provides that:
“1. Judicial power in the Republic of Kosovo is exercised by the courts.
[…]
3. Courts shall adjudicate based on the Constitution and the law.
[…].”
122. The Court also recalls Article 112 [General Principles] of the Constitution which
establishes that:
“1. The Constitutional Court is the final authority for the interpretation of
the Constitution and the compliance of laws with the Constitution.
[…].”
123. The Court also refers to Article 21 [General Principles] of the Constitution
which stipulates that:
“1. Human rights and fundamental freedoms are indivisible, inalienable
and inviolable and are the basis of the legal order of the Republic of
Kosovo.
[...]
3. Everyone must respect the human rights and fundamental freedoms of
others.
[...].”
124. Based on the constitutional provisions mentioned above, it results that the
regular courts have the right and moreover the obligation to adjudicate in the
exercise of their functions, first in accordance with the Constitution, and then
in accordance with the law.
125. Also, given the hierarchy of legal norms explained above, that the Constitution
is the highest legal act in Kosovo and that laws and other acts must be in
compliance with the Constitution, the Court notes that regular courts are
obliged to interpret the legal norms in accordance with constitutional norms.
126. In this regard, the Court recalls that the role of the regular courts in
interpreting the Constitution does not affect the jurisdiction and powers
conferred on the Constitutional Court under Article 112 of the Constitution, as
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the final authority for the interpretation of the Constitution and the
compatibility of laws with the Constitution.
127. In this respect, the Court notes that the Constitutional Court under the
Constitution is the final authority for the interpretation of the Constitution.
The content of Article 112 of the Constitution, cited above, leads to the clear
conclusion that the Constitutional Court is a public body with exclusive
constitutional authority to finally interpret the Constitution and to finally
interpret the compatibility of laws with the Constitution - which means that
before it other public authorities can also engage in constitutional
interpretation. However, the manner of interpretation, both in procedure and
in substance, that other public authorities, including the regular courts, have
made to the Constitution can always be challenged before the Constitutional
Court. In those circumstances, the Constitutional Court will give the final
interpretation by agreeing or disagreeing with the interpretation given to the
Constitution in advance.
128. In this regard, the Court recalls its case law where it found that “beyond the
Constitutional Court, it is also a duty of the regular courts to interpret the
fundamental rights and freedoms guaranteed by the Constitution when
assessing the alleged violations. This obligation derives from Article 21
[General Principles] of the Constitution, according to which, among other
things, fundamental human freedoms are the basis of the legal order of the
Republic of Kosovo. Within these rights are those guaranteed by international
agreements and instruments included in Article 22 [Direct Applicability of
International Agreements and Instruments] of the Constitution; and (ii)
Article 102 [General Principles of the Judicial System] of the Constitution,
according to which the courts adjudicate based on the Constitution and the
law. Therefore, the rights guaranteed by the Constitution are protected by all
judicial instances and the Constitutional Court, which based on Article 112 of
the Constitution, is the final authority to assess the alleged violations by
public authorities of fundamental rights and freedoms guaranteed by
Constitution.” (See the case of the Constitutional Court KI48/18, Applicant
Arban Abrashi and the Democratic League of Kosovo, cited above, paragraph
181.)
129. Thus, according to the interpretation of Article 102.3 of the Constitution, in
conjunction with Article 112.1 of the Constitution as well as according to the
case law of the Constitutional Court, the latter considers that the right and
obligation to apply and interpret the Constitution is recognized to all courts of
the Republic of Kosovo. The latter, including the Supreme Court as the highest
judicial instance at the level of the Republic, have the obligation to interpret
laws in accordance with the Constitution.
130. In conclusion, the Constitution recognizes the authority to interpret the
Constitution as well as the authority to interpret laws in accordance with the
Constitution to all courts and other public authorities in the Republic of
Kosovo. However, the Constitutional Court is the only authority in the
Republic of Kosovo with exclusive constitutional authority to repeal a law or
legal norm as well as to make the final interpretation of the Constitution and
the compatibility of laws with it.
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Whether the regular courts are obliged to refer the issue of
constitutionality of laws to the Constitutional Court in accordance with
Article 113, paragraph 8 of the Constitution
131. In this regard, the Court also recalls the Applicant’s allegation that “when the
courts come to a conclusion that the law or norm they have to apply is
unconstitutional, then they have the sole authority to initiate incidental
control procedures, according to Article 113.8 [Jurisdiction and Authorized
Parties] of the Constitution”.
132. In the following, the Court will address the Applicant’s allegation that the
regular courts have the obligation, whenever the issue of constitutionality of
legal norms is raised, to refer the case to the Constitutional Court under Article
113.8 of the Constitution, and not to avoid the application of a law they
consider unconstitutional.
133. In this regard, the Court considers it necessary to interpret once more
paragraph 8 of Article 113 of the Constitution, and the obligations arising from
these provisions. Paragraph 8 of Article 113 of the Constitution stipulates that:
“The courts have the right to refer questions of constitutional compatibility
of a law to the Constitutional Court when it is raised in a judicial
proceeding and the referring court is uncertain as to the compatibility of
the contested law with the Constitution and provided that the referring
court’s decision on that case depends on the compatibility of the law at
issue”.
134. The Court, for the purposes of addressing the Applicant’s allegation, will dwell
on the first part of paragraph 8 of Article 113 of the Constitution which states
that:“ The courts have the right to refer questions of constitutional
compatibility of a law to the Constitutional Court [...]”.
135. According to this criterion, the Court notes that the Constitution clearly
provides that regular courts “have the right” to refer issues regarding the
constitutional compatibility of a law. However, the Constitution in no way
obliges the regular courts to necessarily address the Constitutional Court
whenever such a question may arise at the level of the regular court. This
clearly means that the right of regular courts to refer cases to the
Constitutional Court is a discretionary right and not a binding constitutional
obligation. If it were an obligation, as the Applicant alleges, the Constitution
would clearly provide for this as an obligation for the regular courts.
136. The Constitution stipulates that the regular courts have “the right”, in case of a
“doubt”, but not the “obligation” to refer matters concerning the constitutional
compatibility of a law to the Constitutional Court.
137. Consequently, the Court clarifies that, regarding the compatibility of legal
norms with the constitutional norms, if a constitutional issue is raised in cases
before the regular courts, according to Article 113.8 of the Constitution, and
when the regular courts are not certain about the constitutionality of the legal
norm, thus they have “doubts” about their constitutionality, they can refer the
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case to the Constitutional Court under Article 113.8 of the Constitution - but
they have no constitutional obligation to do so. On the other hand, the Court
may decide not to refer a case to the Constitutional Court when, in the present
case, it may interpret that norm in accordance with the Constitution or apply
the constitutional norm directly. In this case, the regular court that has the
case before it, with sufficient and adequate reasoning, can directly apply the
norm of the constitutional rank and set aside the norm of the legal rank for the
concrete case before it.
138. However, the Court also notes that, based on the role of the Constitutional
Court under Article 112 of the Constitution, in cases where the regular courts
choose not to refer a case under Article 113.8 of the Constitution, it is for the
Constitutional Court to act in in this case, to assess as a final authority, after
the exhaustion of all effective legal remedies provided by law, if the
interpretation of constitutional norms made by the regular courts by their
decisions, is in compliance with the Constitution. This means that the
reasoning given by the regular courts for setting aside the norm of a legal rank
in favor of applying the norm of a constitutional rank is of paramount
importance due to the fact that such a decision-making must be convincing and
accurate so that it can be finally confirmed by the Constitutional Court - if the
case is brought before it.
139. It is important to note that the interpretation of constitutional norms,
including the right of regular courts to decide in a particular case, to apply a
legal norm in accordance with the constitutional norm and/or the direct
application of the constitutional norm, should be distinguished from the right
to repeal legal norms which are considered to be inconsistent with the
Constitution. There is a profound and important difference, on the one hand,
between the interpretation of a norm of the legal rank in line with a norm of
the constitutional rank and/or the direct application of a constitutional norm;
and, on the other hand, the “repeal” of a legal norm as a norm contrary to a
constitutional norm, with erga omnes effect.
140. While the Constitution recognizes to the regular courts the power to interpret a
legal norm in harmony with a constitutional norm and/or the direct
application of a constitutional norm, the power to “repeal” legal norms as
incompatible with the Constitution, has not been envisaged by the latter as a
competence for the regular courts.
141. The Constitution of Kosovo has specifically provided for the procedure,
manner and institution, which has exclusive constitutional authority to finally
establish the unconstitutionality of a legal norm and its repeal in case it is
contrary to the Constitution. This right has been assigned by the Constitution
only to the Constitutional Court which can, after submitting a referral by an
authorized party under Article 113 of the Constitution, finally establish the
unconstitutionality of the norm and repeal the norm that is contrary to the
Constitution, also determining the effects of such repeal.
142. In the light of the circumstances of the present case, the Court finds that the
regular courts have a constitutional authority to apply a legal norm in
accordance with the Constitution or to apply directly a self-enforceable
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constitutional norm, including the international conventions which are an
integral part of the Constitution, in accordance with Article 22 of the
Constitution. At the principle level, this means that the Supreme Court, in the
present case, had the right to directly apply the ECHR norm. Whether the
finding of the collision in question is in accordance with the constitutional
powers of the Supreme Court and whether its interpretation of the
circumstances of the present case is correct, is under the authority of the
Constitutional Court to finally decide.
143. Therefore, in the circumstances of the present case, the Constitutional Court
must interpret and finally decide whether the challenged decisions of the
Supreme Court are in compliance with Article 45 of the Constitution in
conjunction with Article 3 of Protocol No. 1. of the ECHR.
144. This assessment will be made by the Court following this Judgment.
Compatibility of the challenged decisions of the Supreme Court with
Article 45 of the Constitution in conjunction with Article 3 of Protocol
No. 1 of the ECHR
145. In this regard, the Court will assess the constitutionality of the two challenged
decisions of the Supreme Court, namely Judgment A.A.U.ZH. No. 20/2019 of
30 October 2019 and Judgment A.A.U.ZH. No. 21/2019 of 5 November 2019.
146. In making this assessment, the Court will first set out the obligations regarding
the guarantee of the outside voting that Article 3 of Protocol No. 1 of the ECHR
decides on the states that apply the Convention - always according to the
interpretation given by the ECHR to this article. The Court will then apply
those principles in the circumstances of the present case and make a concrete
assessment of the constitutionality of the challenged decisions.
147. Finally, the Court will address the issue of the interim measure; will state the
effects of this Judgment and will present the conclusions regarding this case.
General principles of Article 3 of Protocol No. 1 of the ECHR, in
particular those relating to “voting from abroad”, according to the case
law of the ECtHR
148. In this regard, the Court first recalls the content of Article 3 of Protocol No. 1 of
the ECHR which establishes as follows: “The High Contracting Parties
undertake to hold free elections at reasonable intervals by secret ballot, under
conditions which will ensure the free expression of the opinion of the people in
the choice of the legislature”.
149. The rights guaranteed by Article 3 of Protocol No. 1 of the ECHR are
fundamental rights towards establishing and maintaining the foundations of
an effective and valid democracy governed by the rule of law. However, these
rights are not absolute. There is room for “implied limitations” and states
should be given a wide margin of appreciation in this regard (see the case of
the ECtHR, Yumak and Sadak v. Turkey, Judgment of 8 July 2008, paragraph
109, and references cited therein).
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150. In this regard, the ECtHR has clarified that Article 3 of Protocol No. 1 differs
from other rights guaranteed by the Convention and its Protocols as it is
phrased in terms of the “obligation” of the High Contracting Party to hold
elections which ensure the free expression of the opinion of the people - rather
than in terms of a particular “right or freedom”. However, having regard to the
preparatory work to Article 3 of Protocol No. 1 and the interpretation of the
provision in the context of the ECHR as a whole, the Court has established that
this provision also implies “individual rights”, including “the right to vote and
to stand for election” (passive aspect) (see Mathieu-Mohin and Clerfayt v.
Belgium, 1987, §§ 48-51; Ždanoka v. Latvia, Judgment of ECtHR GC of 16
March 2006, paragraph 102; see, mutatis mutandis, cases of the Constitutional
Court KI01/18, Applicant Gani Dreshaj and AAK, Judgment of 4 February
2019, paragraphs 99-102 where, among other things, the other interconnected
principles of Article 3 of Protocol no. 1 of the ECHR to which the Court refers
are explained).
151. The active and passive aspects of the vote include substantive and procedural
guarantees. However, the Court notes that passive rights have been equipped
by less protection through the ECtHR case law than active rights (see ECtHR
case Zdanoka v. Latvia, No. 588278/00, Judgment of 16 March 2006,
paragraph 105 -106). The ECtHR case law in relation to passive rights has
largely focused on verifying the lack of arbitrariness in the domestic
proceedings that may have resulted in disqualification of a natural or legal
person to run in the election (see case of the Constitutional Court KI01/18,
Applicant Gani Dreshaj and Alliance for the Future of Kosovo (AAK),
Judgment of 4 February 2019, and other references cited therein).
152. The rights guaranteed under Article 3 of Protocol No. 1 are crucial to
establishing and maintaining the foundations of an effective and meaningful
democracy governed by the rule of law. Nonetheless, these rights are not
absolute. There is room for “implied limitations”, and Contracting States must
be given a margin of appreciation in this sphere. The Court reaffirms that the
margin in this area is wide (see Mathieu-Mohin and Clerfayt, cited above, § 52;
Matthews, cited above, § 63; Labita, cited above, § 201; and Podkolzina v.
Latvia, no. 46726/99, § 33, ECHR 2002-II). There are numerous ways of
organising and running electoral systems and a wealth of differences, inter
alia, in historical development, cultural diversity and political thought within
Europe, which it is for each Contracting State to mould into its own democratic
vision (see Hirst v. the United Kingdom (no. 2) [GC], no. 74025/01, § 61,
ECHR 2005-IX, see also, cases of the Constitutional Court, KI01/18, Applicant
Gani Dreshaj and Alliance for the Future of Kosovo; and KI48/18, Applicant
Arban Abrashi and the Democratic League of Kosovo, both judgments cited
above).
153. The ECtHR has also clarified that as an article with special characteristics,
Article 3 of Protocol No. 1 of the ECHR does not contain a list of legitimate
aims which would justify the restriction of the exercise of the right guaranteed
by this article. The latter also does not refer to the “legitimate aims” which are
exhaustively set out in Articles 8 to 11 of the ECHR. As a result, the ECtHR has
emphasized that states are free to invoke their specific “purposes” when
restricting the exercise of this right, provided that such purposes are: (i) in
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accordance with the rule of law; and (ii) the general objectives of the
Convention (see Ždanoka v. Latvia, cited above, paragraph 115).
154. The ECtHR has interpreted this article of the ECHR in a number of other
election-related cases. However, in the following, the Court will focus on
ECtHR cases that relate exclusively to “voting from abroad” - as a key issue in
this election case before this Court.
155. Among the key cases of the ECtHR discussing the issue of voting from abroad
is the case of Sitaropoulos and Giakoumopoulos v. Greece (see Application No.
42202/07, ECtHR Judgment of 15 March 2012 - see also cases of other ECtHR
cited there). Although this case is not identical in facts to the case before the
Court; however, the principles set out there with regard to voting from abroad
stand and, mutatis mutandis, may be applied to the circumstances of the
present case in the light of the conclusion of what obligation Article 3 of
Protocol no. 1 of the ECHR imposes on the states in relation to voting from
abroad. According to the interpretations of the ECtHR in this case and several
other cases, Article 3 of Protocol no. 1 of the ECHR does not oblige states to
establish a system that ensures the exercise of the right to vote for non-resident
citizens (for additional details see: ECHR Guide to Article 3 of Protocol No. 1 to
the ECHR (also available in Albanian and Serbian), updated on 30 August
2020, pages 10-13, the cases cited there and specifically the section entitled “3.
Organizing elections abroad for non-residents”).
156. Case Sitaropoulos and Giakoumopoulos v. Greece (cited above) was submitted
to the ECtHR by three Greek nationals who alleged that the inability for them
to vote in parliamentary elections in Greece from their country of residence
(Strasbourg, France - where they lived and worked in the Council of Europe
organization) consisted of disproportionate interference with the exercise of
their right to vote under Article 3 of Protocol No. 1 of the ECHR. So they were
Greek citizens residing in France and were unable to exercise their right to vote
abroad for parliamentary elections in Greece. The inability of the Applicants to
exercise this right was considered a violation of Article 3 of Protocol No. 1 of
the ECHR. As will be explained below, the ECtHR found no violations in this
case, concluding that not providing the opportunity to vote externally
(although encouraged by the Council of Europe bodies) does not violate the
essence of the right to vote.
157. In assessing this specific allegation, the ECtHR cited applicable case law,
applicable international law and presented research on the comparative law of
Council of Europe countries. This research showed that thirty-seven (37)
Council of Europe member states enable, in principle, voting from abroadeither through external polling stations or by mail. Seven (7) Council of Europe
member states do not allow any form of voting from abroad. In most countries
that allow voting from abroad, there is a preliminary administrative procedure
through which interested persons must appear and register - based on the legal
deadlines set by the states that allow this form of voting (see the case of the
ECtHR: Sitaropoulos and Giakoumopoulos v. Greece, cited above, paragraphs
39-45).
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158. The ECtHR further cited Resolution 1459 (2005) of the Parliamentary
Assembly of the Council of Europe on the “lifting of restrictions on the right to
vote”, which specifically states that: “7. Given the importance of the right to
vote in a democratic society, the member countries of the Council of Europe
should enable their citizens living abroad to vote during national elections
bearing in mind the complexity of different electoral systems. They should
take appropriate measures to facilitate the exercise of such voting rights as
much as possible, in particular by considering absentee (postal), consular or
e-voting, consistent with Recommendation Rec(2004)11 of the Committee of
Ministers to member states on legal, operational and technical standards for
e-voting. Member states should co-operate with one another for this purpose
and refrain from placing unnecessary obstacles in the path of the effective
exercise of the voting rights of foreign nationals residing on their territories”.
159. The ECtHR also referred to three materials published by the Venice
Commission.
160. First, the ECtHR referred to the Code of Good Practice in Electoral Matters
which states that “the right to vote and to be elected may be accorded to
citizens residing abroad (paragraph I.1.1.c.v.)”. The other relevant part of the
Code in question regarding voting from abroad provides as follows: “iii. postal
voting should be allowed only where the postal service is safe and reliable;
the right to vote using postal votes may be confined to people who are in
hospital or imprisoned or to persons with reduced mobility or to electors
residing abroad; fraud and intimidation must not be possible;” (see item 3.2
of the Code of Good Practice in Electoral Matters).
161. Second, the ECtHR referred to the Venice Commission Study no. 352/2005
which presented a Report on the Electoral Law and Electoral Administration in
Europe where the relevant part stated that:
“Voting rights for citizens abroad:
57. External voting rights, e.g. granting nationals living abroad the right
to vote, are a relatively new phenomenon. Even in long-established
democracies, citizens living in foreign countries were not given voting
rights until the 1980s (e.g. Federal Republic of Germany, United Kingdom)
or the 1990s (e.g., Canada, Japan). In the meantime, however, many
emerging or new democracies in Europe have introduced legal provisions
for external voting (out-of-country voting, overseas voting). Although it is
yet not common in Europe, the introduction of external voting rights
might be considered, if not yet present. However, safeguards must be
implemented to ensure the integrity of the vote... […]
152. Postal voting is permitted in several established democracies in
Western Europe, e.g. Germany, Ireland, Spain, Switzerland and, for
voters abroad, the Netherlands, Norway, and Sweden (CDLAD(2004)012, Chapter III). It was also used, for example, in Bosnia and
Herzegovina and the Kosovo in order to ensure maximum inclusiveness of
the election process (CG/BUR (11) 74). However, it should be allowed only
if the postal service is secure and reliable. Each individual case must be
assessed as to whether fraud and manipulation are likely to occur with
postal voting”.
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162. Third, the ECtHR referred to the Venice Commission Study no. 580/2010
which presented a Report on out-of-country voting, in which it was stated as
follows:
“91. National practices regarding the right to vote of citizens living abroad
and its exercise are far from uniform in Europe.
[…]
98. To sum up, while the denial of the right to vote to citizens living
abroad or the placing of limits on that right constitutes a restriction of the
principle of universal suffrage, the Commission does not consider at this
stage that the principles of the European electoral heritage require the
introduction of such a right.
99. Although the introduction of the right to vote for citizens who live
abroad is not required by the principles of the European electoral
heritage, the European Commission for Democracy through Law suggests
that states, in view of citizens' European mobility, and in accordance with
the particular situation of certain states, adopt a positive approach to the
right to vote of citizens living abroad, since this right fosters the
development of national and European citizenship”.
163. After reviewing these materials (to which this Court also refers), the ECtHR
concluded that “none of the legal instruments examined above forms a basis
for concluding that, as the situation currently stands, States are under an
obligation to enable citizens living abroad to exercise the right to vote”. The
ECtHR further stated that: “As to the arrangements for exercising that right
put in place by the states that allow voting from abroad, there is currently a
wide variety of approaches”.
164. Therefore, the ECtHR concluded that in this case “it cannot be said that the
very essence of the applicants’ voting rights guaranteed by Article 3 of
Protocol No. 1 was impaired in the instant case. Accordingly, there has been
no breach of that provision.” (See Sitaropoulos and Giakoumopoulos v.
Greece, cited above).
165. In this respect, the Court notes that, to date, at the level of the Council of
Europe there is no binding obligation under which states are obliged to
guarantee the right to vote from abroad. The ECtHR case law in the
interpretation of Article 3 of Protocol No. 1 of the ECHR also does not provide
for any obligation for states to enable voting from abroad. Even in the case
when Greece did not enable this type of voting for the Applicants in the case
cited above, the ECtHR did not consider that the essence of the right to vote
was violated.
166. It finally follows from the documents of the Venice Commission and other
bodies of the Council of Europe that the European electoral legacy so far does
not necessarily require that such a right be secured by states. However, the
states are encouraged to establish mechanisms that provide opportunities for
the voting from abroad. When it comes specifically to postal voting, it is
constantly emphasized that states that allow that form of voting must ensure
that “the mail service is reliable and secure” so that the integrity of the ballot is
maintained in all circumstances. of the exercise of the right to vote from abroad
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for the states that allow this form of voting, the ECtHR has only pointed out
that “different approaches and ways are applied” - without emphasizing that
Article 3 of Protocol No. 1 of the ECHR provides for an obligation for states
regarding the manner of organization or deadlines that may be set in the
legislation of the respective states.
167. In this regard, the Court notes that in cases where the right to vote from
abroad, by mail, is guaranteed by applicable law, then the states should ensure
that to persons exercising this right by mail voting the guarantees embodied in
Article 3 of Protocol no. 1 of the ECHR are respected.
168. The Court clarifies that case KI207/19 is not about the right to vote abroad as a
concept and as a right in itself (as it was the case of the ECtHR elaborated
above) - as such a right is already guaranteed by the applicable election law in
the Republic of Kosovo. The latter belongs to the group of states that guarantee
this right, as stated in the ECtHR Judgment cited above, which also mentions
Kosovo (see Sitaropoulos and Giakoumopoulos v. Greece, paragraph 152).
Case KI207/19 pertains to the legal conditions governing the procedural and
practical aspects of exercising the right to vote by mail voting from abroad, and
more specifically the period within which the votes from abroad must reach the
CEC, and whether such a term violates the rights guaranteed by Article 3 of
Protocol No. 1 of the ECHR.
169. We recall that the law applicable in the Republic of Kosovo, namely Article 96.2
of the LGE provides that: “An Out of Kosovo Vote should be received by the
CEC prior to election day as determined by CEC Rule.” Further, Article 4.4 of
Electoral Rule no. 03/2013 provides that: “Votes out of Kosovo must be
received by CEC 24 hours before Election Day”.
170. The Supreme Court, in both challenged decisions, has concluded that the legal
deadline for receiving votes from abroad to the CEC - twenty-four (24) hours
before election day - in the present case is “in collision” with Article 3 of
Protocol no. 1 of the ECHR, as a norm of constitutional rank, therefore in this
case has avoided the application of that deadline based on Article 3 of Protocol
No. 1 of the ECHR.
Application of the principles in the circumstances of the present case
171.

As noted above, the Court will further examine the compatibility of the
challenged decisions of the Supreme Court with Article 45 of the Constitution
in conjunction with Article 3 of Protocol No. 1 of the ECHR, taking into account
the general principles regarding the voting from abroad.

172. In this regard, the Court must decide whether the Supreme Court has acted in
accordance with its constitutional powers and in accordance with the
aforementioned articles, when it decided that the legal deadline for receiving
votes from abroad, set out in Article 96.2 of the LGE and Article 4.4 of the
Election Rule No. 03/2013 is in collision with Article 3 of Protocol No. 1 of the
ECHR.
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173. In order to reach such a finding, the Court will further assess whether (i)
Article 96.2 of the LGE in conjunction with Article 4.4 of Election Rule No.
03/2013 is in conflict with Article 3 of Protocol No. 1 of the ECHR; and,
subsequently, the Court will assess whether (ii) the challenged decisions of the
Supreme Court are in com0-liance with Article 45 of the Constitution in
conjunction with Article 3 of Protocol No. 1 of the ECHR.
Whether Article 96.2 of the Law on General Elections in conjunction with
Article 4.4 of Election Rule No. 03/2013 is in collision with Article 3 of
Protocol No. 1 of the ECHR
174. The Court first recalls that the Supreme Court declared Article 96.2 of the LGE
in conjunction with Article 4.4 of Election Rule No. 03/2013 as a norm of legal
rank in collision or contrary to Article 3 of Protocol No. 1 of the ECHR, as a
norm of constitutional rank.
175. With regard to the collision declared by the Supreme Court, the Constitutional
Court recalls the ECtHR clarification that the ECHR does not oblige states to
necessarily guarantee the right to vote from abroad for non-resident citizens.
176. However, despite the fact that Article 3 of Protocol No. 1 of the ECHR does not
oblige states to definitely enable voting from abroad, the Republic of Kosovo is
among the states that has decided to guarantee this right to its non-resident
citizens. In cases where states guarantee a right of a non-absolute nature, they
also have the right to determine the legal conditions for the exercise of the right
in question.
177. The concept of “implied limitations” under Article 3 of Protocol No. 1 is of
major importance for the determination of the relevance of the aims pursued
by the restrictions on the rights guaranteed by this provision. Given that Article
3 of Protocol No. 1 is not limited by a specific list of legitimate aims, which
may justify the restriction of the rights guaranteed by Article 3 of Protocol no. 1
of the ECHR, this means that the ECtHR “does not apply the traditional test of
“necessity” or “pressing social need” used in Articles 8-11 of the ECHR” (see
case of ECtHR, United Democratic Party of Russia Yabloko and others v.
Russia, application no. 18860/07, Judgment of 8 November 2016, paragraphs
68 and 69 and other decisions cited therein).
178. In the abovementioned case, the ECtHR stated that in assessing compliance
with Article 3 of Protocol No. 1 of the ECHR, the ECtHR has focused on two
main criteria: (i) “whether there was arbitrariness or lack of proportionality”;
and, (ii) “whether the limitation has affected the free expression of the will of
the people”.
179. What the ECtHR seeks to provide is that: (i) the limitations presented do not
curtail the rights in question to such an extent as to impair their very essence
and deprive them of their effectiveness; (ii) the limitations are imposed in
pursuit of a legitimate aim; and, (iii) the means employed are not
disproportionate. In particular, any condition or restriction imposed on the
rights of Article 3 of Protocol no. 1 of the ECHR must not thwart the free
expression of the people in the choice of the legislature. This means that the
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restrictions in question “must reflect, or not run counter to the concern to
maintain the integrity and effectiveness of an electoral procedure aimed at
identifying the will of the people through universal suffrage.” (See the ECtHR
case, Russian United Democratic Party Yabloko and others v. Russia,
paragraph 63.)
180. In this context, the Court recalls that at the local level, in addition to the ECHR,
the provisions of the Constitution that regulate the manner in which the rights
guaranteed by the Constitution are restricted are of equal importance. In this
regard, the Court recalls the content of Article 55 [Limitations on Fundamental
Rights and Freedoms] of the Constitution, based on which the right to vote
may be restricted, as one of the absolute rights guaranteed by the Constitution.
181. The test of this article seeks to assess whether: (1) the restriction of the right is
provided by law; (2) there is a legitimate aim intended to be achieved by that
restriction; (3) there is a relationship of proportionality between the restriction
of rights and the legitimate aim which is intended to be attained (see Court
cases: KO157/18, Applicant Supreme Court of the Republic of Kosovo,
Judgment of 13 March 2019; KO54/20, Applicant President of the Republic of
Kosovo, Judgment of 31 March 2020, paragraphs 197-198; KO61/20, Applicant
Uran Ismaili and 29 other deputies of the Assembly of the Republic of Kosovo,
Judgment of 1 May 2020). In further assessing these points, the Court will also
take into account the above criteria by which the ECtHR assesses restrictions
related to the voting rights.
(1) Whether the restriction of the right to vote was provided by law
182. As to whether the restriction of the right to vote from abroad was “prescribed
by law”, the Court recalls that public authorities enjoy a free margin of
appreciation of assessing matters of general interest and covering various areas
with specific laws.
183. The Court recalls that neither Article 3 of Protocol No. 1 of the ECHR nor
Article 45 of the Constitution speak specifically about the right to vote from
abroad or how that right could be restricted if guaranteed. What is clear is that
these two articles do not prohibit the guarantee of voting from abroad, as a way
of exercising the active aspect of the right to vote. Adjustments to the legal
conditions of the right to vote from abroad, if it is guaranteed by law, the
Constitution has allowed them to be made with norms of legal rank.
184. In this regard, the Court notes that the state of Kosovo, pursuant to Article 3 of
Protocol No. 1 of the ECHR and Article 45 of the Constitution, through the
LGE, has guaranteed the right to vote from abroad and by the same law has
determined the criteria, conditions and deadlines for exercising this right.
Regarding the issue of the legal deadline within which the votes from abroad
must arrive, the LGE has determined that the votes from abroad “must be
received by CEC 24 hours before Election Day”.
185. In this regard, the Court finds that the obligation of a restrictive nature for all
votes from abroad to arrive twenty-four (24) hours before the election date
constitutes a restriction of the right to vote provided by law.
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(2) Whether there is a legitimate aim intended to be achieved by
the restriction in question
186. With regard to whether there was a “legitimate aim” intended to be achieved by
restricting the right to vote from abroad, the Court recalls the content of the
relevant articles of the LGE, which regulates this particular way of exercising
the right to vote and where the intended aims of limiting it can be identified.
187. Specifically, two of the thirteen main goals that the LGE aims to regulate: “c)
the recognition and the protection of the voting rights and the voter eligibility
criteria”; and “m) voting procedures, counting, and the announcement of
results” (see Article 1 of the LGE). The right to vote from abroad is also
guaranteed to the person who “b) he or she is residing outside Kosovo and left
Kosovo on or after 1 January 1998, provided that he or she meets the criteria
in applicable legislation for being a citizen of Kosovo” (see Article 5.1 b) of the
LGE). The out-of-Kosovo voting is guaranteed for “An eligible voter who is
temporarily residing outside of, or is displaced from, Kosovo is entitled to cast
a ballot in an election according to procedures and deadlines as specified in
this law” (see Article 6.2 of the LGE).
188. In addition to the abovementioned provisions, the LGE has dedicated a
separate chapter to the “Out of Kosovo voting” which sets out the general
provisions, application for voting from abroad, confirmation and appeal
process (see Chapter XIV of the LGE). Paragraph 1 of Article 96 states that: “An
eligible voter who is temporarily absent from Kosovo may vote for elections
for the Kosovo Assembly if he or she has successfully applied for Out of
Kosovo voting in accordance with the provisions of this law and CEC rules”.
Further, paragraph 2 of Article 96 (which was declared by the Supreme Court
as the norm in collision with Article 3 of Protocol No. 1 to the ECHR),
stipulates that the vote through the voting from abroad must be received by the
CEC “prior to the election day” (see Article 96 of the LGE) which as a provision
is further specified by Article 4.4 of the Election Rule no. 03/2013 which states
that the vote must arrive 24 hours before election day.
189. In this respect, the Court notes that the ratio legis of Article 96.2 of the LGE in
conjunction with Article 4.4 of Electoral Rule no. 03/2013 is the guarantee of
an efficient and effective process of counting the votes and concluding the
election results within a reasonable time, including the votes from abroad so
that the latter are considered legitimate to be counted and to be included in the
final election result. This purpose restricts the right to vote from abroad by the
deadline.
190. The Court recalls that according to the case law of the ECtHR, restrictions on
the right to vote are in accordance with Article 3 of Protocol No. 1 of the ECHR
if they are in accordance with: (i) the principle of rule of law; and (ii) the
general objectives of the ECHR.
191. In this respect, the Court notes that even Article 45 of the Constitution does not
specifically state legitimate aims on which the right to vote may be restricted.
Therefore, the restriction of this right can be done if it is in compliance with
Article 55 of the Constitution and if the restriction in question respects the
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principle of rule of law and the general objectives of the ECHR and the
Constitution of the Republic of Kosovo.
192. The establishment of legal conditions and respective deadlines for exercising
the right to vote are necessary to establish an effective and efficient system of
elections at central and local level. In this regard, the Court considers that the
intentions expressed through the LCP to regulate voting procedures from
abroad with respective deadlines in the light of guaranteeing an electoral
process where votes arrive within a certain time and the electoral counting
process begins and ends within a certain deadline - are necessary and
legitimate legal restrictions.
193. The Assembly as a legislator has considered that this is an appropriate,
necessary and reasonable term. The Assembly is in the best position to decide
on such a regulatory aspect and to analyze in terms of public policies what
deadlines ensure an efficient and effective electoral process that enables the
free expression of the will of the people. It is the Assembly that through laws
has the authority to set the deadlines that it considers to preserve the integrity
of the vote and the entire electoral process. In case it is necessary to change the
legal norm that sets the deadline, then the existing legislative mechanisms can
be used to push forward a process of eventual change. However, although the
Assembly as the legislative body is the one that decides on the legal framework,
including the deadlines for voting from abroad, all issues regulated by law must
always be in accordance with the Constitution.
194. Therefore, the Court emphasizes that in the circumstances of the present case
there is no argument in front of it that would prove that the conditionality of
the validity of the vote from abroad with a specific deadline within which it
must reach the CEC - be a restriction that does not pursue a legitimate aim.
195. Therefore, the Court finds that in the circumstances of the present case the
restriction of the right to vote by a specific time limit within which votes must
reach the CEC manifests a legitimate aim towards the aim of guaranteeing an
efficient and effective counting process; and concluding the election results
within a reasonable time. The restriction in question is legitimate and is in line
with the principle of the rule of law and the general objectives of the ECHR and
the Constitution.
(3) If there is a proportionality relationship between the
restriction of the right to vote and the legitimate aim intended to
be achieved by the restriction in question
196. With regard to whether there was a “proportionality” relationship between the
restriction of the right to vote from abroad and the legitimate aim intended to
be achieved through this restriction, the Court will assess whether the measure
in question was proportionate to the legitimate aim pursued by the
corresponding restriction.
197. In this regard, the Court notes that, in essence, the legitimate aim of the LGE
norm setting the deadline for the arrival of votes from abroad 24 hours before
election day was to conclude the electoral process and to announce the election
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results within a reasonable time. The question that remains is whether the
deadline set to achieve this goal is a proportional interference measure or not.
198. In cases when the ECtHR assesses whether there was an interference with
proportional voting rights or not, it first emphasizes the fact that “numerous
ways of organising and running electoral systems exist”. These profound
differences, inter alia, are observed “in historical development, cultural
diversity and political thought within Europe which it is for each Contracting
State to mould into its own democratic vision”. This, according to the ECtHR,
means that the proportionality of electoral legislation (and of any limitations
on voting rights) must be assessed also in light of the circumstances of a given
country (see Shindler v. United Kingdom, application no. 19840/09, Judgment
of 7 May 2013, paragraph 102 and references cited therein).
199. In this context, the Court notes that the electoral system of the Republic of
Kosovo allows for voting from abroad and restricts its exercise, inter alia, with
appropriate deadlines. The purpose of the legislator is to set a legal deadline
within which the process of receiving ballot packages from abroad must be
concluded, as otherwise this could go to infinity of concluding the electoral
process. As explained in the part of the general principles, all states that
guarantee this right, determine the respective procedures and deadlines for
exercising it.
200. The Court recalls that for states that guarantee the right to vote abroad by mail,
the ECtHR has only stated that “different approaches and ways apply” without noting that Article 3 of Protocol no. 1 of the ECHR provides for an
obligation for states as to the manner of organization or deadlines that may be
set in the legislation of the respective states. Those states that guarantee this
right must ensure that “the postal service is reliable and secure” so that the
integrity of the vote is preserved. The ECtHR also noted that in most countries
that allow voting from abroad, there is a preliminary administrative procedure
through which the interested persons must appear and register - based on the
legal deadlines set by the states that allow this form of voting ( see
Sitaropoulos and Giakoumopoulos v. Greece, cited above, paragraphs 39-45).
201. In applying this case law, the Court considers that the legal norm in question
does not reflect any arbitrariness or lack of proportionality and the restriction
of the right to vote by term, within which it must be accepted by the competent
bodies, does not preclude free expression. of the will of the people. The
deadline in question does not violate the essence of the right to vote and as
such does not prevent or prevent non-resident voters, in the circumstances of
the present case, from exercising their right within the legal deadlines and for
their votes to be counted. and then included in the final result.
202. It is quite clear that there is an urgent need for the process of receipt of the
votes from abroad to be regulated with specific deadlines so as not to allow the
creation of a vicious circle of continuous receipt of votes and continuous
counting of votes at the moment whenever they arrive. This would make it
impossible to conclude and announce the final results. Therefore, the specific
deadline set by the LGE constitutes a proportionate measure that contributes
to ensuring the integrity of the electoral process and its effective completion.
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203. The Court ultimately finds that the measure taken is proportionate to the aim
pursued and does not diminish the right to vote to the point of damaging its
substance. The restriction in question is proportionate and necessary to
maintain the integrity and effectiveness of the electoral procedure established
in order to identify the will of the people through universal suffrage.
204. Consequently, the Court concludes that the legal deadline set by the Assembly
for reaching the votes from abroad by Article 96.2 of the LGE in conjunction
with Article 4.4. of Election Rule no. 03/2013 was a restriction of the right to
vote which was in compliance with Article 55 of the Constitution because the
latter: (1) was provided by law; (2) had a legitimate aim pursued to be achieved
by that restriction; and (3) there was a relationship of proportionality between
the restriction of that right and the legitimate aim to be achieved by that
restriction. In the circumstances of the present case, the limitation by legal
deadline of the right to vote (as a relative right and not an absolute right) was
not arbitrary and has not affected the impossibility of free expression of the
will of the people regarding their representatives in the Assembly.
Whether the challenged decisions of the Supreme Court are in
compliance with Article 45 of the Constitution in conjunction with Article
3 of Protocol No. 1 of the ECHR and whether the reasoning of the
Supreme Court is sufficient and adequate
205. The Court again recalls that the Supreme Court declared Article 96.2 of the
LGE in conjunction with Article 4.4 of Election Rule No. 03/2013 as a norm of
legal rank in collision or contrary to Article 3 of Protocol No. 1 of the ECHR, as
a norm of constitutional rank.
206. In this regard, the Court should emphasize that the guarantees of Article 31 of
the Constitution in conjunction with Article of the ECHR, in principle, on the
basis of ECtHR case law, are not applicable in the election disputes (see, inter
alia, case of the ECtHR, Pierre-Bloch v. France, Judgment of 21 October 1997,
paragraph 50; see also case KI48/18, Applicant Arban Abrashi and the
Democratic League of Kosovo, cited above, paragraph 185). Matters involving
electoral disputes fall outside the scope of Article 6 of the ECHR as long as they
relate to “political rights” and consequently do not meet the criterion of being
“civil rights and obligations” under paragraph 1 of Article 6 of the ECHR. (see
the case of the ECHR, Paunović and Milivojević v. Serbia, Judgment of 24
May 2016, paragraph 75).
207. This does not mean that the decisions related to electoral disputes should not
be reasoned. However, the reasoning of a court decision in the election
disputes must be put in the context of Article 3 of Protocol no.1 to the ECHR
and Article 45 of the Constitution. According to the ECtHR, the procedure for
reviewing electoral disputes should include a “sufficiently reasoned decision”
in order to “prevent the abuse of power by the relevant decision-making
authority” (see case of the ECtHR, Kerimova v. Azerbaijan, no. 20799/06,
Judgment of 30 September 2010, paragraphs 44-45; see also the case of the
Constitutional Court KI48/18, Applicant Arban Abrashi and the Democratic
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League of Kosovo, cited above, paragraph 185, and other cases and reports
cited therein).
208. Therefore, in accordance with the abovementioned case law, the Court will
assess the constitutionality of the two challenged decisions of the Supreme
Court in the light of the guarantees of Article 45 of the Constitution and Article
3 of Protocol no. 1 of the ECHR.
209. In this respect, the Court first recalls the fact that the two challenged decisions
of the Supreme Court are almost identical, both in reasoning and in the
conclusions reached. Consequently, the Court's analysis of both decisions will
be shared.
210. The circumstances of the present case show that in this election case we are
dealing with the right to be elected, namely the passive aspect of the right to
vote which is aimed to be protected by the Applicant, the Coalition “NISMAAKR-PD” ( see the case of the Constitutional Court KI01/18, Gani Dreshaj and
the Alliance for the Future of Kosovo, cited above, section explaining in detail
the concept of the passive aspect of the right to vote, paragraphs 99-122).
211. The Court recalls that the Supreme Court repealed two ECAP decisions that did
not allow the counting of two ballot packages that had arrived out of the legal
deadline, replacing that stance with the stance that those votes, despite being
received out of time, had to be counted.
212. With regard to the issue of the legal deadline within which votes must arrive
from abroad, as a key issue in this case, the Court recalls that neither the
Supreme Court nor the CEC or the ECAP had any dilemma about the clarity of
the legal norm and the fact that that legal norm provided for the obligation to
receive votes from the CEC one day before election day.
213. Consequently, in both challenged decisions the Supreme Court acknowledged
that according to the applicable election legislation, all votes required to be
counted should reach the CEC at least one day before election day of 6 October
2019. However, unlike the CEC and ECAP which insisted on the application of
the legal norm in question, the Supreme Court considered that that legal norm
is in “collision” with Article 3 of Protocol No. 1 of the ECHR. Consequently, the
Supreme Court decided not to apply the legal norm of the LGE, but to directly
apply Article 3 of Protocol no. 1 of the ECHR - thus allowing and ordering the
CEC to count the votes received after the deadline set by law and to include
them in the final result.
214. The Supreme Court had initially reasoned its decision-making in the two
challenged decisions by invoking Articles 31.1, 32, 54 of the Constitution and
Article 3 of Protocol no. 1 of the ECHR. From the reasoning in question, it is
noted that the Supreme Court only cited the content of these articles without
explaining anything else about their applicability and relevance to the
circumstances of the case and the conclusion reached on the collision of norms.
215. More specifically, the Court notes that the Supreme Court did not take into
account the fact that Article 31 of the Constitution in principle does not apply
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to electoral disputes despite the fact that in another electoral case in 2019 the
Constitutional Court had already emphasized this position of the ECtHR (see
the case of the Constitutional Court KI48/18, Applicant Arban Abrashi and the
Democratic League of Kosovo, cited above, paragraph 185). Meanwhile,
regarding Articles 32 and 54 of the Constitution, the Supreme Court did not
give any argument as to how the right to legal remedies has been violated or
how the judicial protection of the rights of any party has been violated..
216. The Supreme Court further cited Article 22 of the Constitution and based on
the content of this article found that: “the legal conclusion of the ECAP that the
appeal filed by the political entity [...] (LVV) is ungrounded, conflicts with
Protocol no. 1-Article 3 of the European Convention on Human Rights”.
According to the Supreme Court the ECAP conclusion that the ballots were
untimely “is contrary to the above article which guarantees the right to vote
and the right to be elected” because “The principle of universal suffrage is
very powerful and the state is very strictly required to justify the loss of votes
by certain individuals or categories of persons”.
217. Based on the aforementioned reasoning, the Supreme Court reached the
conclusion that “Article 96 par. 2 of the Law on General Elections of the
Republic of Kosovo and Article 4 par. 4 of Election Rule no. 03/2013 are in
conflict with Article 3 of Protocol 1 of the European Convention on Human
Rights which includes the right to free elections, and in this case the voters
through no fault of their own were deprived of the opportunity to express
their opinion regarding the election of members of the Parliament of the
Republic of Kosovo” and that, consequently, “the voters were denied the very
essence of the right to vote, as guaranteed by Article 3 of Protocol 1 to the
European Convention on Human Rights”.
218. Finally, the Supreme Court held that “the late arrival of […] ballots does not
affect their regularity and legality, since, on the one hand, these voters voted
in a timely manner and through no fault their ballot papers did not reach the
CEC before election day, and on the other hand, the ballot counting process
was ongoing and this would not affect the regularity of the ballot counting
process”. On the contrary, according to the Supreme Court, “the non-counting
of these ballots, on a legal and constitutional basis, makes the whole process
of counting the ballots in these parliamentary elections questionable”.
219. The Court recalls that especially in cases where a decision of a lower instance is
modified, the court that changes the preliminary decision has the obligation to
provide a “sufficiently reasoned decision” so that its decision-making does not
turn into an arbitrary decision, but to be based on convincing arguments and
relevant reasoning that support the reached conclusions.
220. The Court considers that the reasoning of the Supreme Court and the
conclusions reached on the basis of that reasoning do not meet the criteria of a
sufficiently reasoned decision. In the circumstances of the present case, the
Supreme Court has failed to reason why the ECAP positions were erroneous
and inconsistent with the LGE, the Constitution and the ECHR. The Supreme
Court has also failed to specifically reason why the legal deadline set by the
LGE is contrary to Article 3 of Protocol no. 1 of the ECHR.
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221. The reasoning cannot pass the adequacy threshold nor be considered nonarbitrary as the Supreme Court has not elaborated any of the following issues
that were relevant and necessary to be clarified in the circumstances of the
present case, such as: (i) what is meant by the “principle of universal suffrage”
to which it invoked, how that principle relates to the right to vote from abroad,
and how it has been violated in the circumstances of the present case; (ii) what
are the obligations that Article 3 of Protocol no. 1 of the ECHR imposes on
states regarding voting from abroad; (iii) what exactly makes the deadline set
out in Article 96.2 of the LGE in conjunction with Article 4.4. of Election Rule
03/2013 to be the norm in collision with Article 3 of Protocol no. 1 of the
ECHR.
222. In this regard, the Court notes that the Supreme Court has mentioned in
particular some of the concepts of Article 3 of Protocol No. 1 of the ECHR - but
did not elaborate on any of them in the light of the circumstances of the
present case. The Supreme Court did not uphold its decision with any valid
judicial or legal argument, international document, case law of the ECtHR,
opinion/report of the Venice Commission or any other convincing reasoning
that would justify and support its conclusions on possible collision.
223. First, with regard to the violation of the principle of universal suffrage, the
Supreme Court held that the principle of universal suffrage "is very powerful"
and that the state was strictly required to justify the loss of a vote by certain
individuals or categories of persons. The Court recalls that according to the
Code of Good Practice in Electoral Matters prepared by the Venice
Commission: “Universal suffrage covers both active (the right to vote) and
passive electoral rights (the right to stand for election). The right to vote and
stand for election may be subject to a number of conditions […].The most
usual are age and nationality” (see point 1. Universal suffrage, 1.1. Rule and
exceptions, page 14). In the circumstances of the present case, the Court notes
that this principle was not violated and that there was no loss of vote or denial
of the right to vote but simply the correct application of the legal deadlines of
the LGE. The concrete issue had nothing to do with the age or nationality of the
voters but only with the deadline within which the votes must arrive in Kosovo.
Therefore, the Court considers that the reasoning of the Supreme Court
regarding this principle is deficient and has led to incorrect interpretation of
this principle.
224. Second, as regards the obligations under Article 3 of Protocol no. 1 of the
ECHR imposed on states regarding voting from abroad, the Supreme Court
stated that this article "includes the right to free elections” and that voters were
denied the “essence” of the right to vote. While the Court agrees with the
finding that this article of the ECHR includes the right to free elections, the
Court does not agree with the finding that in the present case the essence of the
right to vote has been violated. This is due to the fact that such a finding is
manifestly contrary to the case law of the ECtHR where it was emphasized that
not allowing the non-resident Greek citizens to have the opportunity to vote
abroad had not violated the essence of the right to vote. Consequently, the
possibility of voting from abroad, but the conditioning of this right by setting a
deadline within which the votes must arrive is a much smaller interference
with the right to vote that can in no way be considered to have denied the
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“essence” of the right to vote in the present case (see Sitaropoulos and
Giakoumopoulos v. Greece, cited above). Therefore, the Court considers that
the reasoning of the Supreme Court regarding the essence of the right to vote is
deficient and has led to an incorrect interpretation of this concept.
225. Third, as regards what exactly makes the deadline set out in Article 96.2 of the
LGE in conjunction with Article 4.4. of Election Rule 03/2013 to be the norm
in collision with Article 3 of Protocol no. 1 of the ECHR, the Supreme Court
reasoned that these legal norms “are in collision” because “the voters were
deprived of the opportunity to express their opinion” regarding the election of
deputies of the Assembly. This, consequently, according to the Supreme Court,
had denied the voters the essence of the right to vote guaranteed by Article 3 of
Protocol No. 1 of the ECHR.
226. With regard to the erroneous finding of the Supreme Court that the essence of
the vote has been denied, the Court invokes its reasoning above where this
issue has already been clarified on the basis of the case law of the ECtHR.
Meanwhile, regarding the fact that the voters were deprived of the opportunity
to express their opinion regarding their representatives in the Assembly, the
Court also considers that this finding of the Supreme Court is ungrounded and
contrary to the interpretation of the ECHR according to case law of the ECtHR.
227. In the most classic case, the ECtHR considers that voters are denied the
opportunity to express their opinion towards the election of their
representatives when they have no opportunity at all to express themselves and
vote. For example, in the case Aziz v. Cyprus (see application no. 69949/01,
Judgment of 22 June 2004, paragraphs 26-30), the ECtHR found that the
Applicant was a member of the Turkish Cypriot community living in the area of
Cyprus controlled by the Government of Cyprus “was completely deprived of
the opportunity to express his opinion in the election of members of the
Assembly of the country in which he was a citizen and in which he lived”.
Consequently, due to the absolute impossibility of exercising the right to vote,
the ECtHR had found a violation of the “essence” of the right to vote
guaranteed by Article 3 of Protocol no. 1 of the ECHR. In fact, in this case, the
ECTHR ordered the Government of Cyprus to undertake a reform through
which it would implement the appropriate and necessary measures to ensure
the right to vote for persons who could not exercise that right at all (see Aziz v.
Cyprus, cited above, paragraph 43).
228. The case law of the ECtHR does not have a single case where a violation of the
essence of the right to vote is found according to the reasoning and
interpretation that the Supreme Court has made to the ECHR. Nor does the
existing practice of the right to vote lead to the conclusion that the conditioning
of the right to vote from abroad can be considered as a violation of the essence
of the right to vote. Therefore, even in this respect, the reasoning of the
Supreme Court is deficient, inaccurate and arbitrary because it invokes
provisions of the ECHR as a way not to apply a legal norm without providing
adequate support for the conclusions reached.
229. In addition, the Court also considers the ECAP decisions, as the first instance
in electoral disputes, which the Supreme Court repealed without any
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convincing reasoning. As stated above, in cases where the second instance for
electoral disputes repeals the decision-making of the first instance authority
and replaces its reasoning with its own reasoning - the need arises for a clear
and sufficient legal reasoning as to why a completely opposite conclusion has
been achieved. Only such a sufficient reasoning enables “prevention of abuse
of power by the relevant decision-making authority” (see the cases cited
above, Kerimova v. Azerbaijan, paragraphs 44-45; KI48/18, Applicant Arban
Abrashi and the Democratic League of Kosovo, paragraph 185).
230. In essence, the Court recalls that the ECAP considered that Article 96.2 of the
LGE and Article 4.4 of Election Rule no. 03/2013 do not deny the essence of
the right to vote because this constitutional right can be used by the voters
from abroad, but that the legal norms in question only have “established the
rules on how this right can be exercised, [...] which means that the same
[votes from abroad] must arrive at the CEC, within 24 hours, before election
day”. According to ECAP: “As voters within Kosovo, who have a legal deadline
to vote on the voting day when the Voting Centers are opened [...] as they
voted in these elections on 06.10.2019, from 07:00 to 19:00 hrs, that
according to Article 88 paragraph 2 of the LGE, no one can enter the Voting
Center to vote after it is closed, as well as for voters outside of Kosovo, it is the
legal requirement under Article 96 paragraph 2 of the LGE , that the ballot
papers be accepted by the CEC, before the election day, that in this case, as it
was stated above, 4639 ballot papers of voters outside of Kosovo, were
accepted by the CEC, after the legally determined deadline”.
231. Further, the ECAP also reasoned that: “Law on General Elections in the
Republic of Kosovo [LGE] is in accordance with the European Convention on
Human Rights, namely with its additional protocols, more specifically Article
3.3 of this additional protocol, because this control provides obligations for
states to provide mechanisms that enable citizens to exercise their right to
vote or to be elected, while Article 96 of the LGE does not infringe such a
right, but limits the time limit for receiving the ballot, and in this case Voters
outside Kosovo have had sufficient time to exercise their right to vote. This
right has been used by thousands of other voters abroad, within the deadlines
set by law and the ballot packages of the latter, have been treated as valid”.
232. Also, the ECAP reasoned that: “The Law on General Elections in the Republic
of Kosovo has been rendered in compliance with the best practices of EU
member states, where the vast majority of these states have determined that
ballots must arrive before election day, while a minority of states have
regulated in such a way that the ballots must reach before the closing of the
polling stations on election day. All this contributes to guaranteeing the
integrity of the electoral process, as the receipt of ballot packages, after the
legal deadline mentioned above undermines and violates the integrity of the
election process. In this spirit are also the recommendations of the (...) Venice
Commission, Code of Good Practice in Electoral Matters adopted on: 18-19
October 2002, which provide: “Voting by mail would take place under a
special procedure a few days before the election”.
233. In conclusion, the ECAP found that: “Acceptance and handling of ballot
packages received after the deadline, in addition to violating the integrity of
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the electoral process, puts the CEC in a vicious circle from which it is difficult
to get out, because it allows the CEC, in an optimal time, to announce the
election result and does not put deadline on the process of receiving ballot
packages from voters abroad. This contradicts the intention of the legislator,
as the legislator intended to set a legal deadline within which the process of
receiving ballot packages should be concluded, as otherwise this would go to
the infinity of concluding this electoral process”.
234. The Court notes that these arguments of the ECAP, the Supreme Court failed to
challenge or prove them to be incorrect. The Supreme Court failed to prove, by
any convincing argument, why this line of reasoning of the ECAP had to be
replaced by a completely different line that was not in line with the LGE and
the electoral practice so far.
235. Therefore, the Court finds that the Supreme Court has not provided sufficient
legal and constitutional reasoning and that its decision-making in the
circumstances of the present case was arbitrary and, consequently, contrary to
the guarantees of Article 45 of the Constitution in conjunction with Article 3 of
the Protocol no. 1 of the ECHR.
Request for interim measure
236. The Court recalls that the Applicant requested the imposition of an interim
measure prohibiting certification “[...] of the elections [of 6 October 2019] until
a final decision [...] regarding the main request” of the case in question.
237. On 10 December 2020, the Court declared the Referral admissible and found
the violations specified in the enacting clause of this Judgment. This decisionmaking makes it further unnecessary to consider the request for an interim
measure.
Effects of the Judgment of the Constitutional Court
238. The Court on the one hand declared both Judgments of the Supreme Court as
decisions incompatible with Article 45 of the Constitution and Article 3 of
Protocol no. 1 of the ECHR; whereas, on the other hand, the Court has declared
both ECAP Decisions as decisions in compliance with the same articles.
Consequently, the Court quashed the decisions of the Supreme Court and
upheld the ECAP decisions. Finally, regarding the compliance of the deadline
for receipt of votes from abroad set out in Article 96.2 of the LGE in
conjunction with Article 4.4 of the Election Rule no. 03/2013, the Court found
that this legal norm is not in collision with Article 3 of Protocol no. 1 of the
ECHR.
239. In all cases where a violation of human rights and freedoms is found which
cannot be completely repaired or returned to zero point when the violation did
not exist, the question of the effect of the Judgment finding the violation in
question arises.
240. In this regard, the Court recalls that in its case law to date the issue of the effect
of the Judgment of the Court regarding the violation of Article 3 of Protocol no.
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1 of the ECHR and Article 45 of the Constitution has not been clarified. The
question of the effect of the decision-making was raised only for other articles
of the Constitution and the ECHR (see, in this regard, the Judgment of the
Constitutional Court in case KI193/18, Applicant Agron Vula, Judgment of 22
April 2020, paragraphs 149-151 where, among other references, cites the case
of the ECtHR, Kingsley v. the United Kingdom, Judgment of 28 May 2002,
paragraph 40; KI10/18, Applicant Fahri Deqani, Judgment of 8 October 2019,
paragraphs 116-120; KI108/18, Applicant Blerta Morina, Resolution on
Inadmissibility of 1 October 2019, paragraph 196).
241. In the above-mentioned decisions, the Court has, in essence, clarified that
although it “has no legal authority to determine any form or manner of
compensation in cases where it finds a violation of the relevant constitutional
provisions”; such an aspect does not imply that the individuals () “have no
right to seek redress from the public authorities in the event of finding of a
violation of their rights and freedoms under the laws applicable in the
Republic of Kosovo”.
242. The above cases of the Court differ from the present case in terms of the facts,
the issues dealt with, the allegations raised and the articles dealt with.
However, the stated principles also apply in cases when the Court finds a
violation of Article 3 of Protocol no. 1 of the ECHR in conjunction with Article
45 of the Constitution. This confirmation is also found at the level of the
ECtHR.
243. In this respect, the Court refers specifically to case Paunović and Milivojević v.
Serbia, where the ECtHR found a violation of Article 3 of Protocol No. 1 of the
ECHR on the grounds that “the termination of the Applicant’s mandate
[elected deputy of the Assembly of Serbia] was made in violation of the Law
on the Election of Deputies of the Assembly”. The revocation of his mandate as
a deputy was considered by the ECtHR an act committed outside the applicable
legal framework and as such was an unlawful revocation (see the case of the
ECtHR: Paunović and Milivojević v. Serbia, application no. 41683/06,
Judgment of 24 May 2016, paragraphs 61-66).
244. As to the effects of the Judgment, the ECtHR ruled on the issue of pecuniary
and non-pecuniary damage.
245. With regard to the pecuniary damage, the Applicant deputy requested to be
compensated 4,600.00 euro for the pecuniary damage caused which
corresponded to his net salary and the allowances he could have received as a
deputy (if his mandate had not been revoked) from 16 May 2006 to 14
February 2007. The ECtHR accepted the Applicant's request and ordered the
Government of Serbia to pay the same amount to the Applicant on behalf of the
pecuniary damage he had suffered as a result of the unlawful revocation of the
mandate. (see case of Paunović and Milivojević v. Serbia, cited above,
paragraphs 81-84).
246. With regard to non-pecuniary damage, the Applicant deputy requested
compensation of 100,000.00 € for the non-pecuniary damage he allegedly
suffered as a result of being denied the opportunity to exercise his acquired
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mandate as a deputy and as a result of the attacks and injustices he and his
family had suffered. The ECtHR rejected the Applicant’s request and stated in
paragraph 84 specifically that: “[...] the finding of a violation of Article 3 of
Protocol No. 1 constitutes sufficient just satisfaction in respect of nonpecuniary damage and accordingly makes no award under this head” (see
case Paunović and Milivojević v. Serbia, cited above, paragrafi 84).
247. Next, following the above principles, the Court will clarify what are the effects
of the Judgment in case KI207/19.
248. In this regard, the Court first emphasizes the fact that this Judgment cannot
produce retroactive legal effect in relation to the ballot papers which have
already been counted by the CEC by order of the Supreme Court, given the fact
that those votes have already been included in the final result of the elections
of 6 October 2019 certified by the CEC on 27 November 2019. As stated above,
the deputies of the VII legislature of the Assembly of the Republic of Kosovo
were elected based on those results already confirmed. In this regard, the Court
also notes that based on paragraph 4 of Article 103 [Storage of ballots and
transportation of election material] the CEC by a decision, after the official
certification of the election results, destroys the election materials, including
ballots, in the appropriate time within sixty (60) days, unless otherwise
specified by the ECAP.
249. Having said that, this does not mean that this Judgment is merely declarative
and without any effect. There are at least three immediate effects of this
Judgment; and an effect that this Judgment provides depending on the will of
the Applicant.
250. The first effect concerns the interpretive constitutional clarifications that this
Judgment conveys regarding the rights and obligations of the regular courts
when they are confronted with legal norms that claim to be in collision with
norms of a constitutional rank.
251. The second effect is the repeal of the two challenged decisions of the Supreme
Court as incompatible with the Constitution and the ECHR and the upholding
of two ECAP decisions as compatible with the Constitution and the ECHR.
Through this repeal, namely upholding, this Judgment clarifies for the future
that, while the Assembly upholds Article 96.2 of the LGE, all votes that reach
the CEC after the legal deadline must be declared invalid and should not be
included in the final election result.
252. The third effect is the clarification that in the circumstances of the present case
there was no collision between the norm of legal rank (Article 96.2 of the LGE
in conjunction with Article 4.4 of Election Rule no. 03/2003) and that of
constitutional rank (Article 3 of Protocol No. 1 to the ECHR); and that, the
Supreme Court has exceeded its constitutional powers by declaring the
collision in question arbitrarily and without sufficient and adequate reasoning.
253. The fourth effect, which this Judgment enables but does not order, is the fact
that the Applicant or other parties that may be affected by this Judgment, have
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the right to use other legal remedies available for further exercise of the rights
in accordance with the findings of this Judgment.
Conclusions
254. Referral KI207/19 was submitted by the Coalition “NISMA-AKR-PD after the
early elections to the Assembly of 6 October 2019. In particular, this case
concerned the ”Voting from Abroad” conducted by citizens of the Republic of
Kosovo by mail service from various countries outside Kosovo.
255. The constitutional issue contained in the Referral in question is the compliance
with the Constitution and the ECHR of the two challenged decisions of the
Supreme Court, namely the Judgment [AAUZH. No. 20/2019] of 30 October
2019 and the Judgment [AAUZH. No. 21/2019] of 5 November 2019.
Specifically, if the decision of the Supreme Court that the votes from abroad
should be counted despite the fact that they had arrived at the CEC after the
deadline of twenty-four (24) hours from the day of elections specified in Article
96.2 of the LGE in conjunction with Article 4.4. of Election Rule no. 03/2013,
was contrary to: (i) Article 7 [Values] of the Constitution; (ii) paragraph 1 of
Article 31 [Right to Fair and Impartial Trial] of the Constitution in conjunction
with paragraph 1 of Article 6 (Right to a fair trial) of the ECHR; and, (iii)
Article 45 [Freedom of Election and Participation] of the Constitution in
conjunction with Article 3 (Right to free elections), of Protocol No. 1 of the
ECHR.
256. According to the facts of the case, the ECAP by Decisions [A. No. 375-2/2019 of
28 October 2019; and A. No. 381/2019 of 3 November 2019] concluded that
the CEC, according to the LGE, should not count the packages received after
the legal deadline nor include them in the final result. Meanwhile, afterwards,
the Supreme Court annulled the decision-making of the ECAP and found that
although the fact that the votes arrived after the legal deadline remains, the
CEC should count those votes and include them in the final result. The
Supreme Court considered that the legal norm that determines the deadline,
namely Article 96.2 of the LGE and Article 4.4 of the Election Rule No.
03/2013 is a legal norm in “collision” with Article 3 of Protocol No. 1 of the
ECHR and that consequently the CEC should be ordered to count the packages
in question despite the fact that they arrived after the legal deadline. After the
CEC implemented the challenged decisions of the Supreme Court, the election
result certified by the CEC on 27 November 2019, includes also the votes
counted from the contested packages that had arrived after the legal deadline.
257. The Applicant also alleged that the Supreme Court, contrary to the
Constitution, decided to directly apply the international instruments contained
in Article 22 of the Constitution and not Article 96.2 of the LGE and Article 4.4
of Election Rule No. 03/2013. They also alleged that the regular courts do not
have the right to directly apply the constitutional norms and/or international
instruments provided for in Article 22 of the Constitution, as well as to
interpret the legal norms in harmony and according to the obligations arising
from the constitutional norms, as in such cases there is a binding obligation
under Article 113.8 of the Constitution to refer the matter to the Constitutional
Court whenever the question of the constitutionality of legal norms is raised.
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258. The Court, while dealing with the Applicant’s allegations, initially found that
according to the interpretation of Article 102.3 of the Constitution, in
conjunction with Article 112.1 of the Constitution and according to the case law
of the Constitutional Court, the latter considers that the right and obligation to
apply and interpret the Constitution, is recognized to all courts of the Republic
of Kosovo and all public authorities in the Republic of Kosovo.
259. However, the Court strongly reiterated that the competence to “hold” the
unconstitutionality of a legal norm and to “repeal” a legal norm as
incompatible with the Constitution is the exclusive competence of the
Constitutional Court. Thus, despite the fact that the Constitution recognizes
the competence of regular courts to interpret a norm of legal rank in line with a
norm of constitutional rank and/or the direct application of a norm of
constitutional rank, this does not mean that the regular courts can ascertain or
declare a legal norm as a norm contrary to the Constitution or the ECHR. Such
a competence, of ascertaining unconstitutionality and repeal of a legal norm, is
not foreseen by the Constitution as a competence of the regular courts. Such a
right, the Constitution has assigned exclusively to the Constitutional Court
which can, after the submission of a referral by an authorized party under
Article 113 of the Constitution, repeal a legal norm that is contrary to the
Constitution and determine the effects of such repeal.
260. As to the compatibility of the challenged decisions of the Supreme Court with
Article 45 of the Constitution in conjunction with Article 3 of Protocol No. 1 of
the ECHR, taking into account the general principles regarding the voting from
abroad established by the ECtHR, the Court noted that although the time for
decision-making in electoral disputes is relatively short and that the right to a
fair trial under Article 31 of the Constitution and Article 6 of the ECHR do not
apply to electoral disputes, this does not mean that decisions related to
electoral disputes should not be sufficiently reasoned. According to the ECtHR,
the procedure for reviewing electoral disputes must include a “sufficiently
reasoned decision” in order to “prevent the abuse of power by the relevant
decision-making authority”.
261. Following the application of these principles, the Court found that the
reasoning of the Supreme Court and the conclusions reached on the basis of
that reasoning were arbitrary and did not meet any of the criteria of a
sufficiently reasoned court decision. This is due to the fact that the Supreme
Court did not apply any relevant test of the court review nor did it elaborate on
any of the following issues that were relevant and necessary to be clarified in
the circumstances of the present case: (i) what is meant by the “principle of
universal suffrage” which the Supreme Court referred to, how that principle
relates to the right to vote from abroad and how the latter was violated in the
circumstances of the present case; (ii) what are the obligations that Article 3 of
Protocol no. 1 of the ECHR imposes on states regarding the voting from
abroad; and (iii) what exactly makes the deadline set out in Article 96.2 of the
LGE in conjunction with Article 4.4. of Election Rule 03/2013 to be a legal
norm in collision with Article 3 of Protocol no. 1 of the ECHR.
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262. In this regard, the Court noted and found that the Supreme Court failed to
establish, in any way, how the ECAP decision-making was erroneous and why
the ECAP line of reasoning should be replaced by a completely different line
that was not in compliance with the LGE and the election practice so far.
Consequently, the Court concluded that the Supreme Court did not provide
sufficient legal and constitutional reasoning and that its decision-making in the
circumstances of the present case was arbitrary and, therefore, contrary to the
guarantees of Article 45 of the Constitution in conjunction with Article 3 of the
Protocol no. 1 of the ECHR.
263. Furthermore, as regards the compliance of the legal norm which required that
the votes from voting abroad must arrive at the CEC twenty-four (24) hours
before election day, in order for them to be counted, the Court concluded that
this restriction on the right to vote: (1) was a restriction provided by law; (2)
there was a legitimate purpose aimed to be achieved by that restriction; and (3)
there is a relationship of proportionality between the restriction of the right in
question and the legitimate purpose aimed to be achieved. The Court also
found that the time limit set out in Article 96.2 of the LGE in conjunction with
Article 4.4 of Election Rule no. 03/2013, was not arbitrary and did not affect
the impossibility of free expression of the will of the people regarding their
representatives in the Assembly and as such was in compliance with Article 45
of the Constitution and Article 3 of Protocol No. 1 of the ECHR.
264. In conclusion, the Court unanimously found that: (i) the Referral is
admissible for review on merits; (ii) the challenged decisions of the Supreme
Court are not in compliance with Article 3 of Protocol No. 1 of the ECHR in
conjunction with Article 45 of the Constitution, and as such the Court declares
them invalid; (iii) ECAP decisions are in compliance with Article 3 of Protocol
no. 1 of the ECHR in conjunction with Article 45 of the Constitution; (iv) the
legal deadline set by the Assembly for arrival of the votes from abroad by
Article 96.2 of the LGE in conjunction with Article 4.4. of Election Rule no.
03/2013 was a restriction of the right to vote which was in compliance with
Article 55 of the Constitution because the latter: was provided by law; had a
legitimate purpose to be achieved by that restriction; and there was a
relationship of proportionality between the restriction of that right and the
legitimate aim which aimed to be achieved by that restriction; and that, in the
circumstances of the present case (v) the restriction of the right to vote (as a
relative right and not an absolute right) by deadline has not been arbitrary and
has not affected the impossibility of free expression of the will of the people
with respect to their representatives in the Assembly.
265. With regard to the effects of this Judgment, the Court clarified that although its
finding that the challenged decisions of the Supreme Court are not in
compliance with Article 3 of Protocol no. 1 of the ECHR in conjunction with
Article 45 of the Constitution has no retroactive effect on the announced
election result in the circumstances of the present case, according to the
reasons given; however, the Judgment in this case produces at least four
important effects, as follows: (1) the clarification of the rights and obligations
of the regular courts in cases where they are confronted with norms of legal
rank which claim to be in collision with norms of constitutional rank; (2) the
repeal of the two challenged decisions of the Supreme Court and the upholding
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of the two decisions of the ECAP so that, while the Assembly of the Republic of
Kosovo upholds Article 96.2 of the LGE, all votes that reach the CEC after the
legal deadline must be declared invalid votes and must not be counted or
included in the final election result; (3) clarification that in the circumstances
of the present case there was no collision between the norm of the legal rank
and that of the constitutional rank and that, in this respect, the Supreme Court
declared the collision in question in an arbitrary manner, exceeding its
constitutional powers and without sufficient and adequate reasoning; and that
(4) the finding of a violation enables the Applicant to consider the use of other
legal remedies available for the further exercise of its rights in accordance with
the findings of this Judgment.
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FOR THESE REASONS

The Constitutional Court of the Republic of Kosovo, in accordance with Article 113.7
of the Constitution, Article 20 of the Law and Rule 59 (1) of the Rules of Procedure,
in its session held on 10 December 2020, unanimously:
DECIDES

I.

TO DECLARE the Referral admissible;

II.

TO HOLD that Judgments [A.A.U.ZH. No. 20/2019 of 30 October
2019; andA.A.U.ZH. No. 21/2019 of 5 November 2019] of the Supreme
Court of the Republic of Kosovo, are not in compliance with Article 3 of
Protocol NO.1 of the European Convention on Human Rights in
conjunction with Article 45 of the Constitution of the Republic of
Kosovo;

III.

TO HOLD that Decisions [A. No. 375-2/2019 of 28 October 2019; and
A. No. 381/2019 of 3 November 2019] of the Election Complaints and
Appeals Panel are in compliance with Article 3 of Protocol NO.1 of the
European Convention on Human Rights in conjunction with Article 45
of the Constitution of the Republic of Kosovo;

IV.

TO REJECT the request for interim measure;

V.

TO NOTIFY this decision to the Parties;

VI.

TO PUBLISH this decision in the Official Gazette in accordance with
Article 20 (4) of the Law;

VII. TO DECLARE that this decision is effective immediately.
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