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RESOLUTION ON INADMISSIBILITY 

III 

Case No. KI34/19 

Applicant 

Qamil Lup~i 

Constitutional review ofJudgment ARJ-UZVP. no. 66/2018 of the 

Supreme Court, of 5 December 2018 


THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO 

composed of: 

Arta Rama-Hajrizi, President 
Bajram Ljatifi, Deputy President 
Bekim Sejdiu, Judge 
Selvete Gerxhaliu-Krasniqi, Judge 
Gresa Caka-Nimani, Judge 
Safet Hoxha, Judge 
Radomir Laban, Judge 
Remzije Istrefi-Peci, Judge, and 
Nexhmi Rexhepi, Judge 

Applicant 

1. 	 The Referral was submitted by Qamil LupC;i (hereinafter: the Applicant), from 
LupC;i i Poshtem, Municipality of Podujeva. 



Challenged decision 

2. 	 The Applicant challenges the Judgment [ARJ-UZVP.no.66/2018] of the 
Supreme Court of the Republic of Kosovo (hereinafter: the Supreme Court) of 5 
December 2018. 

Subject matter 

3. 	 The subject matter of the Referral is the constitutional review of the challenged 
judgment which has allegedly violated the Applicant's rights guaranteed by 
Articles 3 1[Right to Fair and Impartial Trial] of the Constitution of the Republic 
of Kosovo (hereinafter: the Constitution), Article 6 [Right to a fair trial] of the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms (hereinafter: the ECHR) as well as Article 7 of the Universal 
Declaration of Human Rights (hereinafter: the UDHR). 

4. 	 The Applicant also requests from the Court to be present during the session of 
the Court when it is decided on his Referral. 

Legal basis 

5. 	 The Referral is based on paragraphs 1 and 7 of Article 113 [Jurisdiction and 
Authorized Parties] of the Constitution, Articles 20 [Decisions] and 22 
[Processing Referrals] of the Law on the Constitutional Court of the Republic of 
Kosovo No. 03/L-121 (hereinafter: the Law) and Rule 32 [Filing of Referrals and 
Replies] of the Rules of Procedure of the Constitutional Court of the Republic of 
Kosovo (hereinafter: the Rules of Procedure). 

Proceedings before the Constitutional Court 

6. 	 On 28 February 2019, the Applicant submitted the Referral to the Constitutional 
Court of the Republic of Kosovo (hereinafter: the Court). 

7. 	 On 4 March 2019, the President appointed Judge Selvete Gerxhaliu-Krasniqi as 
Judge Rapporteur and the Review Panel composed of Judges: Radomir Laban 
(presiding), Remzije Istrefi-Peci and Nexhmi Rexhepi. 

8. 	 On 12 March 2019, the Court notified the Applicant of the registration of the 
Referral. On the same day, the Court sent a copy of the Referral to the Supreme 
Court. 

9. 	 On 25 November 2020, the Review Panel considered the report of the Judge 
Rapporteur and unanimously made a recommendation to the Court on the 
inadmissibility of the Referral. 
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Summary offacts 

10. 	 On 11 December 2015, pursuant to the decision [no. 389 of 7 December 2015] of 
the Ministry of Labor and Social Welfare (hereinafter: MLSW) the Applicant's 
employment relationship was terminated due to having reached the age limit of 
65, namely the retirement age. 

11. 	 On 14 January 2016, the Applicant filed a complaint with the MLSW Complaints 
Commission, against the decision [no. 389 of 7 December 2015] of the MLSW. 

12. 	 On 22 February 2016, the Applicant filed an appeal ·with the Independent 
Oversight Board for the Civil Service of Kosovo (hereinafter: IOBCSK) against 
the decision [no. 389 of 7 December 2015] of the MLSW, as well as due to the 
lack of a decision on his complaint of 14 January 2016 submitted to the MLSW 
Complaints Commission. 

13. 	 On 14 April 2016, the IOBCSK by decision no. A/02/64/2016 dismissed the 
Applicant's appeal and upheld the decision [no.389 of 7 December 2015] of the 
MLSW. In the reasoning of the decision of IOBCSK, among other things, it is 
stated: 

"[. . .] employment relationship of a civil servant ends on the occurrence of 
conditions and or facts provided by the legislation inforce"", in paragraph 
2.1. "employment relationship ofa civil servant ends up when reaching the 
retirement age", as the employment relationship ofAppellant Qamil LUP9i's 
has ended due to having reached the retirement age, on the basis ofthe birth 
certificate no. L. 02007006 issued by the Municipality ofPodujeve. 
Based on the case file, the Panel has found that there stands the Appellant's 
complaint that the employer hadfailed to notify him about his retirement, 
in accordance with Article 91, paragraph 2 ofthe Law No. 03/ L-149 on the 
Civil Service of the Republic ofKosovo, but this lack ofnotification did not 
cause consequences or damages to the complaining party because the 
appellant and the employer knew that on 7.12.2015 the appellant would 
reach the retirement age and that the legal provisions in this respect are 
imperative within the Civil Service ofKosovo. 
As to the appeal claim that the MLSW has submitted a copy of the decision 
on retirement, the Panel ascertains that the MLSW is obliged to issue a 
sufficient number of copies to the party complaining about retirement.. 
[ .. .]. " 

14. 	 On 25 April 2016, the Applicant filed a claim with the Basic Court in Prishtina 
(hereinafter: the Basic Court), challenging the legality of the decision [A/ 
02/64/2016] of the IOBCSK as well as the decision [no. 389] of the MLSW 
stating that prior to the decision on retirement being rendered, the MLSW was 
obliged under the Civil Service Law to notify the Applicant 6 months in advance 
about meeting the retirement conditions. 

15. 	 On 9 February 2018, the Basic Court in Prishtina by Judgment [A.no. 621/2016] 
rejected the Applicant's statement of claim as unfounded. Among other reasons 
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for which the Basic Court rejected the statement of claim, are: (i) as regards the 
legality of the decision challenged by the claim, the court referred to the 
provisions of Law No. 03/L-149 on the Civil Service of Kosovo, namely Article 
90 of the said law, which stipulates that the employment relationship in Civil 
Service ends up when reaching the retirement age and (ii) as regards the 
obligation of MLSW to notify the Applicant for having met the retirement 
conditions 6 months in advance, even though the employment authority did not 
notify the claimant in advance that his employment was about to end, this 
failure did not cause any consequences or damages to the claimant, and in that 
sense according to the court's assessment, the Respondent has implemented the 
above provisions of the Law NO.03/L-149 on the Civil Service ofKosovo in a 
fair manner." 

16. 	 The Applicant filed an appeal with the Court of Appeals against the above
mentioned judgment of the Basic Court, due to "erroneous determination ofthe 
factual situation and erroneous application of the substantive law". 

17. 	 On 10 October 2018, the Court of Appeals, by Judgment [AA.no.157/2018], 
rejected the Applicant's appeal as unfounded and confirmed the Judgment of 
the Basic Court. The Court of Appeals explained the reasons why the appeal was 
unfounded based on the fact that, as stated by it, the Basic Court has acted 
correctly when rejecting the Applicant's statement of claim as unfounded and 
containing no essential violations of the provisions of the civil procedure. 
Further, the Court ofAppeals considered that the Basic Court had presented the 
evidence and facts in a correct and full manner and it had correctly applied the 
substantive law. 

18. 	 On an unknown date, the Applicant submitted a request to the Supreme Court 
for extraordinary review of the Judgment [AA.no.157/2018] of the Court of 
Appeals because allegedly the said Judgment contained violations of substantive 
law as well as violations of procedural provisions. 

19. 	 On 5 December 2018, the Supreme Court, by Judgment [ARJ.UZVP.no. 
66/2018] rejected as unfounded the Applicants' request for extraordinary review 
of the judgment of the Court of Appeals. In this judgment, the Supreme Court, 
among other things stated: "According to this court's opinion, the claimant's 
allegations that he was not notified 6 months in advance by the responsible 
authority about the end of employment relationship are not relevant for the 
lawful decision of the Respondent, namely the Independent Oversight Board 
for the Civil Service of Kosovo as the employment relationship had ended 
because the claimant had reached the age of 65, and the employment 
relationship has ended regardless of the submission or non-submission of the 
notice. Moreover, by not sending a notice on the end of employment 
relationship, no material damage was caused to the claimant." 
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Relevant legal provisions 

Law NO.03/L-149 

ON THE CIVIL SERVICE OF THE REPUBLIC OF KOSOVO 
(Of13 May 2010) 

[...] 

Article 90 

End of employment relationship 

1. Employment relationship ofCivil Servants ends on the occurrence of 
conditions andfacts independent on the will of the Civil Servant or 
Institution. 

2. Employment relationship in Civil Service ends up when: 

2.1. reaching the retirement age; 

[. ..J 

Article 91 

Retirement 

1. Both male andfemale Civil Servants shall retire at the age ofsixty five 
(65· 

2. Civil Servants shall be informed about the end of their employment 
relationship, six (6) months before the date of retirement by the body in 
charge of personnel management within the institution where they are 
employed. 

Applicant's allegations 

20. 	 The Applicant alleges that the regular courts have violated his rights protected 
by Article 31 of the Constitution in conjunction \-vith Article 6 of the ECHR and 
the rights guaranteed by Article 7 of the UDHR because, the Decision no. 389 of 
the MLSW, of 7.12.2015, whereby the Applicant's employment relationship was 
ended due to reaching retirement age, has no elements of a legal act as it was not 
delivered to him in the original. 

21. 	 The Applicant reasons the alleged violations by stating that, "The Employment 
Body, MLSW did not notify the Applicant six months in advance about the date 
ofretirement, nor did it issue a decision on the end ofemployment relationship 
as a result ofhaving reached the retirement age. In this case, the employment 
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body has violated the provision ofArticle 91 of the Law No.03/L-149 on the 
Civil Service of the Republic ofKosovo." 

22. 	 The Applicant also alleges that Article 91 of the Law on the Civil Service of 
Kosovo has not been fully applied in the Applicant's case. 

23. 	 According to the Applicant, both, the MLSW and the Applicant were damaged 
because, "the Applicant was damaged because he did not retire with dignity, 
whereas the employment body was "encouraged" to act arbitrarily and bear 
no consequences in that respect." 

24. 	 The Applicant has expressed his wish to be present during the hearing session 
of the Court when it is decided on his request. 

Assessment ofthe admissibility ofthe Referral 

25. 	 The Court first examines whether the Applicant has fulfilled the admissibility 
requirements laid down in the Constitution, and further specified in the Law and 
the Rules of Procedure. 

26. 	 In this respect, the Court refers to paragraphs 1 and 7 ofArticle 113 [Jurisdiction 
and Authorized Parties] ofthe Constitution which establish: 

"1. The Constitutional Court decides only on matters referred to the court in 
a legal manner by authorized parties. 

[ ...] 

7- Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion ofall legal remedies provided by law". 

27. 	 In addition, the Court also refers to Articles 48 [Accuracy of the Referral] and 49 
[Deadlines] of the Law, which stipulate: 

Article 48 

[Accuracy of the Referral] 


"In his/her referral, the claimant should accurately clarify what rights and 
freedoms he/she claims to have been violated and what concrete act of 
public authority is subject to challenge". 

Article 49 
[Deadlines] 

"The referral should be submitted within a period offour (4) months. The 
deadline shall be countedfrom the day upon which the claimant has been 
served with a court decision ... " 
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28. 	 As to the fulfillment of these requirements, the Court finds that the Applicant is 
an authorized party, challenging an act of a public authority, namely the 
Judgment [ARJ. ZVP.no. 66/2018] of the Supreme Court of 5 December 2018, 
after having exhausted all legal remedies prescribed by law and has submitted 
the Referral within the prescribed deadline. 

29. 	 However, in addition to these requirements, the Court must examine whether 
the Applicant has fulfilled the admissibility criteria established in Rule 39 
[Admissibility Criteria] of the Rules of Procedure. Specifically, Rule 39 (2) 
provides that: 

"(2) The Court may consider a referral as inadmissible if the referral is 
manifestly ill-founded because the Applicant has not sufficiently proved and 
substantiated the claim." 

30. 	 In this regard, the Court notes that the Applicant alleges violations of rights 
guaranteed by Article 31 of the Constitution in conjunction with Article 6 of the 
ECHR and the rights guaranteed by Article 7 of the UDHR, which as alleged by 
the Applicant are violated because the regular courts have interpreted the law, 
namely the substantive law in erroneous manner and did not correctly refer to 
the Law on the Civil Service of Kosovo. 

31. 	 In the light of the foregoing, the Court notes that the Applicant reiterates the 
same allegations which he has made before the regular courts and which in 
essence, concern the interpretation of the respective provisions of the 
substantive law by the Supreme Court (namely Article 91, paragraph 2 of the 
Law on the Civil Service of Kosovo). 

32. 	 The Court emphasizes its general stance that correct and complete 
determination of factual situation, as well as relevant legal interpretations, in 
essence, fall within the jurisdiction of the regular courts. The role of the 
Constitutional Court is to ensure that the standards and rights guaranteed by the 
Constitution are respected and consequently it cannot act as a court of "fourth 
instance" (see, in relation to the "fourth instance" doctrine, the ECtHR case, 
Garcia Ruiz v. Spain [GC] , No. 30544/96, Judgment of 21 January 1999, 
paragraph 28;). 

33. 	 In this respect, the Court emphasizes that the interpretation of substantive and 
procedural law is a primary duty and falls within the jurisdiction of the regular 
courts (the question of legality). The role of the Constitutional Court is only to 
determine whether the effects of such an interpretation are in accordance with 
the Constitutional norms and standards. 

34. 	 In the present case, the Court notes that the Supreme Court provided clear and 
sufficient reasons for its findings and conclusions. Thus, the Supreme Court 
explained the application of the respective provisions of the Law on the Civil 
Service of the Republic of Kosovo in the Applicant's case, by stating: "Article 90, 
paragraph 1 of the Law No. 03/ L-149 on the Civil Service of the Republic of 
Kosovo, and according to this court's opinion, the Ministry ofLabor and Social 
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Welfare has acted correctly and lawfully when rendering the decision no. 389 
of7.12.2915 on the end ofemployment relationship due to having reached the 
age of 65. Based on the above, and according to the opinion of this court, the 
courts of lower instances have acted correctly when rejecting the claimant's 
statement of claim as unfounded, requesting the annulment of the decision of 
the Respondent, the Independent Oversight Board for the Civil Service of 
Kosovo no. A / 02/64/2016, of14 April 2016, since it was rendered on the basis 
ofArticle 90, paragraph 1; Article 90, paragraph 1, item 2.1 and Article 91, 
paragraph 1 of the Law No. 03/L-149 on the Civil Service of the Republic of 
Kosovo." 

35. 	 Accordingly, the Court notes that the Supreme Court had found that, pursuant 
to the applicable law, the Applicant's allegations (concerning the lack of 
notification to the Applicant six months in advance about his retirement date 
and consequently his undignified retirement) have no bearing on the fact that 
the employment relationship of civil servants ends at the age of 65, independent 
of the will of the civil servant or institution. 

36. 	 The Court notes that the Applicant stated that the Supreme Court did not take 
into consideration Article 91, paragraph 2 of the Law on the Civil Service of the 
Republic of Kosovo. In the light of the relevant provisions on the Civil Service of 
the Republic of Kosovo (cited above), the Court considers that it cannot be 
argued that there were arbitrary legal interpretations by the Supreme Court. 

37. 	 Consequently, the Court considers that the Applicant has not substantiated the 
allegations that the relevant proceedings have in any way been unfair or 
arbitrary and that the challenged decision has violated the rights and freedoms 
guaranteed by the Constitution, the ECHR and the UDHR. 

38. 	 In conclusion, in accordance with Rule 39 (2) of the Rules of Procedure, the 
Referral is manifestly ill-founded, on constitutional basis and, therefore, 
inadmissible. 

Request for public hearing 

39. 	 The Court recalls that the Applicant has requested from the Court to hold an oral 
hearing. 

40. 	 In this respect, the Court refers to Article 20 of the Law: 

"1. The Constitutional Court shall decide on a case after completion ofthe 
oral session. Parties have the right to waive their right to an oral hearing. 

2. Notwithstanding Paragraph 1 ofthis Article, the Court may decide, at its 
discretion, the case that is subject of constitutional consideration on the 
basis ofcase files." 

41. 	 The Court notes that there are no reasons referred to by the Applicant in support 
of this request. 
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42. 	 The Court considers that the documents contained in the Referral are sufficient 
to decide on this case as per the wording of Article 20, paragraph 2 of the Law 
(see, mutatis mutandis, the case of Constitutional Court No. KI34/17, Applicant 
Valdete Daka, Judgment of 12 June 2017, paragraphs 108-110). 

43. 	 Therefore, the Applicant's request to hold an oral hearing IS rejected as 
unfounded. 

FOR THESE REASONS 

The Constitutional Court, pursuant to Article 113.1 and 113.7 of the Constitution, 
Articles 20 and 48 of the Law and Rule 39 (2) of the Rules of Procedure, on 25 
November 2020, unanimously 

DECIDES 

I. 	 TO DECLARE the Referral inadmissible; 

II. 	 TO REJECT the request for public hearing; 

III. 	 TO NOTIFY this Decision to the Parties; 

IV. 	 TO PUBLISH this Decision in the Official Gazette, in accordance with 
Article 20-4 of the Law; 

V. 	 This Decision is effective immediately. 

Judge Rapporteur 	 President of the Constitutional Court 

Selvete Gerxhaliu-Krasniqi 	 Arta Rama-Hajrizi 
-----------------,h pje e vertetuar 

Ovc. CI a kopija 

Certi f " py 

This translation is unofficial and serves for informational purposes only. 
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