


















initially valid and created legal effects for both parties. This fact for the 
Appellate Panel is indisputable. The Appellate Panel also agrees with the 
finding of the Specialized Panel that the letter dated 09 February 2009 
does not constitute a valid termination of the Contract, as the parties had 
agreed in paragraph 2.6.1 of the General Conditions of Contract, that the 
termination of the Contract must be done in writing. The letter dated 09 
February 2009 is a reference as evidence on the evaluation of the work of 
the economic operator "Luani" J.S.C., regarding the obligations that the 
operator has undertaken to perform the audit of the enterprises 
mentioned in the Contract and cannot be considered as termination of the 
Contract. 

With regard to the claimant representative's appellate claim that he 
considers completely unconvincing the court's approach as to the 
claimant's possible lost profit, the Appellate Panel finds the same 
allegation ungrounded and agrees with the conclusion of the Specialized 
Panel regarding this part of the claim. The claimant has not grounded 
such a request, due to the fact that he did not make any bid according to 
the announcement of the P AK, to win the alleged contracts and thus could 
not enter and had no contractual or even pre-contractual relationship 
with the respondent. The Appellate Panel cannot assume that the reference 
has influenced the non-winning of the tender by the operator, as long as 
the operator has not applied in tenders. Also, it cannot be assumed that 
the operator would have won the tender if there was no contested 
"reference", as long as it is not known how much it would have offered in 
the bid and whether it would have been the winning bid. The Appellate 
Panel considers that the operator should apply in the alleged tenders, use 
the right to appeal against the decision which could be issued against him 
and only then could express the right of the dissatisfied operator to submit 
claims regarding lost profit and proving the fact that the "reference" was 
an essential element, why the claimant did not win the tender". 

45. Consequently, based on the allegations of the Applicant and the facts presented 
by him as well as the explanations given by the relevant decisions of the regular 
courts, the Court notes that the Applicant has not reasoned or argued before it 
how the procedures followed and the findings of regular courts, may have 
resulted in a violation of Article 31 of the Constitution. Furthermore, while the 
Applicant also alleges that he has been discriminated against during the 
proceedings in the regular courts, thus raising allegations which in essence 
relate to a violation of Article 24 of the Constitution, he in no way justifies 
before the Court how the proceedings before the regular courts have resulted in 
his discrimination. 

46. The Court recalls that it already has a very consolidated practice through which 
it has consistently emphasized that merely mentioning an article of the 
Constitution, without clear and adequate reasoning as to how that right has 
been violated, is not enough as argument to activate the protection machinery 
provided by the Constitution and the Court, as an institution that takes care of 
the respect of human rights and freedoms. See, in this context, the Court Cases 
KI02/18, Applicant Government of the Republic of Kosovo [Ministry of 
Environment and Spatial Planning], Resolution on Inadmissibility, of 20 June 
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2019, paragraph 36; and KI95/19, Applicant Ruzhdi Bejta, Resolution on 
Inadmissibility of 8 October 2019, paragraphs 30-31; see also ECtHR Guideline 
of 30 April 2019 on Admissibility Criteria; part I. Inadmissibility based on 
merit; A. Manifestly ill-founded Claims; 4. Unjustified Complaints: lack of 
evidence, paragraphs 280 to 283). 

47. In the circumstances of the present case, the Applicant beyond the reference to 
Article 31 of the Constitution, has not clearly and adequately reasoned how this 
Article may have been violated through the challenged Judgment. Therefore, 
the Court considers that the Applicant's allegations of violation of Article 31 of 
the Constitution fall into the category of "unsupported or unreasonable" 
allegations. In the context of this category of allegations, the Court, based on 
paragraphs (1) (d) and (2) of Rule 39 of its Rules of Procedure and its case law, 
has consistently emphasized that (i) the parties have an obligation to clarify 
accurately and adequately present facts and allegations; and also (ii) to prove 
and sufficiently substantiate their allegations of violation of constitutional 
rights or provisions. 

48. In these circumstances, based on the above and taking into account the 
allegations raised by the Applicant and the facts presented by him, the Court 
notes that his allegations constitute "unsubstantiated or unreasonable claims", 
and as such, they are manifestly ill-founded on constitutional grounds, as 
defined through paragraph (2) of Rule 39 of the Rules of Procedure. 

49. The Court, finally, also notes that the Applicant's dissatisfaction with the 
outcome of the proceedings by the regular courts cannot in itself raise a 
substantiated allegation of a violation of the fundamental rights and freedoms 
guaranteed by the Constitution. (See the ECtHR Case Mezotur-Tiszazugi 
Tarsulat v. Hungary, Judgment of 26 July 2005, paragraph 21). 

50. Consequently, the Court finds that the Referral is manifestly ill-founded on 
constitutional grounds and is declared inadmissible, pursuant to paragraph 7 
of Article 113 of the Constitution and Rule 39 (2) of the Rules of Procedure. 
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FOR THESE REASONS 

The Constitutional Court, pursuant to Article 113. 7 and Article 21.4 of the 
Constitution, Article 47 of the Law and Rules 39 (2) and 59 (2) of the Rules of 
Procedure, on 11 November 2020, unanimously: 

DECIDES: 

1. TO DECLARE the Referral inadmissible; 

II. TO NOTIFY this Resolution to the parties; 

III. TO PUBLISH this Resolution in the Official Gazette, in accordance with 
Article 20-4 of the Law; 

IV. This Resolution is effective immediately. 

Judge Rapporteur President of the Constitutional Court 

Gresa Caka-Nimani Arta Rama-Hajrizi 

KOplie e .. 
~ vertetuar 

Overena kopija 

Certified Copy 

This translation is unofficial and serves for informational purposes only. 
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