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RESOLUTION ON INADMISSIBILITY 
 

in 
 

Case No. KI188/19 
 

Applicant 
 

Saranda Nimani 
 

Constitutional review of Decision C. no. 61/2008 of the Basic Court in 
Mitrovica, of 14 May 2019 

 
 

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO 
 
 
composed of: 
 
Arta Rama-Hajrizi, President 
Bajram Ljatifi, Deputy President 
Bekim Sejdiu, Judge 
Selvete Gërxhaliu-Krasniqi, Judge 
Gresa Caka-Nimani, Judge 
Safet Hoxha, Judge 
Radomir Laban, judge 
Remzije Istrefi-Peci, Judge and  
Nexhmi Rexhepi, Judge 
 
 
Applicant 
 
1. The Referral was submitted by Saranda Nimani from Mitrovica, (hereinafter: 

the Applicant), who is represented by Gjuran Q. Dema, a lawyer from Pristina. 
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Challenged decision 
 
2. The Applicant challenges the constitutionality of the Decision C. no. 61/2008 

of the Basic Court, of 14 May 2019. 
 

3. The challenged decision was served on the Applicant's lawyer on 23 July 2019. 
 

Subject matter 
 
4. The subject matter is the constitutional review of the challenged decision of the 

Basic Court, which as alleged by the Applicant violated his rights and freedoms 
guaranteed by Article 46 [Protection of Property] of the Constitution of the 
Republic of Kosovo (hereinafter: the Constitution). 
 

Legal basis 
 
5. The Referral is based on paragraphs 1 and 7 of Article 113 [Jurisdiction and 

Authorized Parties] of the Constitution, Articles 22 [Processing Referrals], 47 
[Individual Requests], 48 [Accuracy of the Referral] and 49 [Deadlines] of the 
Law No.03/L-121 on the Constitutional Court of the Republic of Kosovo 
(hereinafter: the Law) and Rule 32 [Filing of Referrals and Replies] of the 
Rules of Procedure of the Constitutional Court (hereinafter: the Rules of 
Procedure). 

 
Proceedings before the Constitutional Court 
 
6. On 18 October 2010, the Applicant submitted the Referral to the Constitutional 

Court of the Republic of Kosovo (hereinafter: the Court).  
 

7. On 29 October 2019, the President of the Court appointed Judge Bajram Ljatifi 
as Judge Rapporteur and the Review Panel composed of Judges: Bekim Sejdiu 
(presiding), Remzije Istrefi-Peci and Nexhmi Rexhepi. 

 
8. On 4 November 2019, the Court notified the Applicant about the registration of 

the Referral and sent a copy thereof to the Basic Court. 
 

9. On 26 February 2020 the Review Panel having considered the report of the 
Judge Rapporteur unanimously made a recommendation to the Court on the 
inadmissibility of the Referral. 

 
Summary of facts 
 
10. On the basis of the case file, it results that the Applicant has been a victim of a 

traffic accident in Mitrovica. 
 

11. On 21 January 2008, the Applicant filed a statement of claim with the 
Municipal Court against the Insurance Company “Dardania” for compensation 
in cash but without paying the required fee in the amount of 20 Euro. 
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12. On 11 December 2018, the Court sent an order to the Applicant's lawyer 
whereby it requested the payment of the sum of money provided by law for the 
statement of claim so that the Court could proceed with the case. 
 

13. On 19 December 2018, the Applicant's lawyer received the order of the Basic 
Court dated 11 December 2018. 
 

14. On 11 January 2019, the Basic Court rendered the Decision C.no.61/08, 
whereby it ascertained that the claim in this legal case was considered 
withdrawn, because the claimant (the Applicant) did not perform within the 
legal deadline the payment of the court fee for the statement of claim filed, and 
also failed to appear at the scheduled session. 
 

15. On 6 May 2019, the Applicant's lawyer filed a proposal for restitution with the 
Basic Court, in which he also sought the annulment of Decision C.no.61/08 of 
11 January 2019, stating “that the court has erred when submitting the order 
for payment of the court fee to lawyer H.N., by the Law Office “Nikçi”, 
emphasizing that the claimant had revoked the authorization of the said 
lawyer.” 

 
16. On 14 May 2019, the Basic Court rendered the Decision C.no.61/2008, 

rejecting the proposal for restitution as unfounded. In the reasoning of the 
decision, the Basic Court stated: 
 

“[…] the provision of Article 94 para.1 and 2 of the Law on Contested 
Procedure provides that the party may revoke the authorization at any 
time, and the representative may also denounce it at any time, the 
revocation respectively the denouncement of the authorization must be 
communicated to the court conducting the proceedings, in writing or 
orally in the record, whereas the provision of Article 107 para.2, states 
that if the party has more than one legal or authorized representative, it is 
sufficient for the document to be served to one of them. 
 
Taking into consideration that it is the obligation of the claimant to notify 
the court about the revocation of the authorization, while she failed to act 
in accordance with the legal obligation, also the lawyer Haxhi Nikçi from 
the Law Office “Nikçi” could have informed the claimant on timely manner 
that the order for the  payment of the court fee has been served on him, 
hence the party responsible for these omissions bears the legal 
proceedings consequences, which can be seen in the decision finding that 
the statement of claim in this legal case is considered withdrawn.” 

 
17. The Applicant's lawyer has filed a request with the Office of the State 

Prosecutor (hereinafter: SP) seeking initiation of the request for protection of 
legality against the decision of the Basic Court C.no.61/08, of 11 January 2019. 
 

18. On 08 August 2019, SP sent a notice to the Applicant's lawyer stating: 
 

“we are informing you that the Office of the Chief State Prosecutor has 
found that your proposal cannot be approved because the allegations in 
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your proposal are insufficient to file a request for protection of legality 
under Article 247.1 item (a) and (b) of the Law on Contested Procedure.” 
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Applicant’s allegations 
 
19. The Applicant alleges that “the submission for denunciation of the 

authorization was served on the Applicant's legal representative, but not to 
the court, because at that time not only that the number of case file prepared 
according the claim could not be obtained, but it was also impossible to 
communicate with the court in Mitrovica.” 
 

20. The Applicant alleges that “the court's decision and the State Prosecutor's 
notice were issued upon the erroneous application of the substantive law and 
erroneous application of the law to the detriment of the Applicant.”  
 

21. In support of this, the Applicant also alleges the fact that “the Basic Court 
erred in applying the substantive law with regard to the payment of court 
fees, since the Criteria for the payment of court fees are regulated by the 
Administrative Instruction No.2008/02. Articles 6.5 and 6.6 of this 
Instruction, provide that if the fee is not paid within the prescribed deadline, 
an additional fee of 10 Euros will be paid and then other actions provided for 
in these provisions may be taken, and afterwards the provision of Article 
253.5 of the LCP, which provides for considering the claim withdrawn, may 
apply. This provision (Article 6.5 and 6.6 of the Administrative Instruction) 
has not been applied in the present case, since the decision to have the claim 
considered as withdrawn was rendered without requiring the additional fee 
and without applying the other actions provided for in this provision.” 
 

22. In this regard, the Applicant adds that “the erroneous application of the law in 
the aforementioned decisions resulted in a direct infringement of the 
Applicant's rights and freedoms for the protection of property (analogous to 
the right to pecuniary and non-material damage in the form of satisfaction, 
in a traffic accident), suffered without her fault.” 
 

23. The Applicant requests the Court to accept this Referral as lawful in its 
entirety, and ascertain the violations of her rights and freedoms as well as to 
remand the case for retrial. 
 

Admissibility of the Referral 
 
24. The Court first examines whether the Referral has fulfilled the admissibility 

requirements established by the Constitution, and further specified by the Law 
and Rules of Procedure. 
 

25. In this respect, the Court refers to paragraphs 1 and 7 of Article 113 
[Jurisdiction and Authorized Parties] of the Constitution which establish: 
 

„1. The Constitutional Court decides only on matters referred to the court 
in a legal manner by authorized parties. 
(…) 
7. Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion of all legal remedies provided by law.” 
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26. The Court also refers to Article 47.2 of the Law, which provides: 
 
„[...]  
2.The individual may submit the referral in question only after he/she has 
exhausted all the legal remedies provided by the law.“ 

 
27. Moreover, the Court takes into consideration the Rule 39 (1) (b) of the Rules of 

Procedure, which provides:  
 
“[...] 

(b) The Court may decide on a referral if all effective remedies that are 
available under the law against the judgment or decision challenged 
have been exhausted.” 

 
28. The Court, taking into consideration the case file as well as the chronology of 

the actions taken by the Applicant and the Regular Court, may conclude as 
follows, the Applicant, due to a traffic accident, has filed a statement of claim 
with the Municipal Court wherein she sought compensation from the insurance 
company for the injuries which she sustained in the traffic accident. On that 
occasion also her representative, H.N., got engaged in the case, who according 
to the authorization was supposed to take all legal actions in relation to the 
present case. 
 

29. The Court further finds that on the occasion of the statement of claim being 
filed there was not paid the fee of 20 Euros, which as provided for by the law, is 
mandatory. 
 

30. Further, the Court finds that the legal representative H.N., who was authorized 
to act according to her claim on 7 March 2014, had revoked the authorization 
and informed the Applicant in that regard, but that she failed to inform the 
competent court bodies. In support of this, she adds “that she could not do so 
because the Basic Court competent for her case is located in North Mitrovica”.  
 

31. The Court does not consider these allegations as being grounded precisely 
because on 15 May 2018, she authorized the new representative, and notified 
the Basic Court thereof. Based on which it can be concluded that she could 
have similarly inform the Basic Court that her authorization for the 
Representative H.N. had been revoked, and that further communication could 
continue with the newly authorized representative. 
 

32. The Court further notes that, in 2018, the Basic Court continued with the 
proceedings in relation to the Applicant's statement of claim, on which 
occasion it found that the claim had not been filed in accordance with the 
procedural requirements established by the law, and to that end sent an order 
to the Applicant's lawyer requesting to “have eliminated within the legal 
deadline all procedural omissions in order to enable it to proceed with her 
case.” 
 

The Court finds that the Basic Court has sent the order for the elimination of 
procedural omissions, namely the payment of court fee, to the Applicant’s 
representative H.N., who according to the case file was still authorized to 
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represent her, but the latter according to the allegations in the Referral did not 
inform the Applicant in that regard. 
 

33. The Basic Court, in the new hearing session, based on the acknowledgment of 
receipt, found that the payment order issued by it on 11 December 2018 had 
been accepted by the Applicant's lawyer on 19 December 2018 but had not 
been paid until 11 January 2019, when the hearing session in relation to the 
claim was scheduled. Therefore, the Basic Court concludes that the claim in 
this legal case is considered to have been withdrawn because “the fee was not 
paid and, consequently, not all procedural requirements were met in order for 
the court to proceed with the claim.” 

 
34. The Court, taking into consideration the summary of events and Applicant’s 

allegations so far, may conclude that the act of service of the payment order to 
the Applicant's lawyer itself, which she allegedly revoked, had brought the 
situation where she had not been informed whilst there was an order that had 
to be fulfilled in order to proceed with the further court proceedings, and to 
this end she had submitted a proposal for restitution.  
 

35. The Court notes that the Basic Court, in the proposal for restitution, has dealt 
with the Applicant's appeal claim, where consequently it found that the 
Applicant submitted to the Court two authorizations for two lawyers 
representing her, in this subject matter, however, she failed to submit to the 
court the notice that she had in the meantime revoked the authorization of one 
of the  lawyers, which according to Article 94, paragraphs 1 and 2, of the Law 
on Contested Procedure, had been her legal obligation.  
 

36. In this regard, the Court notes that the Applicant herself had made a 
procedural omission when failing to inform the Basic Court that she had 
revoked the authorization of an authorized lawyer, moreover, she also stated 
the same fact in the Referral submitted to this Court, “that she had sent the 
notice to one of the lawyers informing the latter that she was revoking his 
authorization, but did not inform the Basic Court about that action taken.” 
 

37. Furthermore, the Court finds the Applicant's allegation that her former 
representative did not inform her about the receipt of the payment order to be 
problematic, because the conduct of the Applicant's lawyer or legal 
representative authorized by the Applicant before the courts is the 
responsibility of the Applicant. Any procedural action or omission of counsel or 
representative is attributed to the Applicant (see: Bekauri v. Georgia, No. 
14102/02, ECtHR, judgment of 10 April 2012, paragraphs 22-25; see also: 
mutatis mutandis, case no. KI02/10, Resolution on Inadmissibility of 21 
March 2011, Roland Bartezko, paragraphs 25-28, and Migliore and Others v. 
Italy, No. 58511/13, ECtHR, decision of 27 January 2014).  

 
38. Consequently, the Court, on the basis of the decision of the Basic Court as well 

as on the Applicant's allegations, finds that the Applicant has in fact brought 
herself into a situation in which her statement of claim cannot be examined by 
the regular courts, for the reason that she made a procedural error which in 
subsequent court proceedings has prevented her from using all the remedies 
provided by law.  



39. In the light of all the foregoing, the Court concludes that the Applicant has not 
exhausted all legal remedies provided by law in the present case, namely that 
she has not complied with the first procedural step, which is to file a claim 
without procedural deficiencies which would have made possible the 
continuation of the legal proceedings in relation to her(see, inter alia, the cases 
of the Constitutional Court, KI07/ 09, Deme and Besnik Kurbogaj, Resolution 
on Inadmissibility of 19 May 2010, paragraphs 28-29; KI 178/18, Bujar Hoti, 
Resolution on Inadmissibility of 30 January 2019, paragraph 26). 

40. Therefore, the Court finds that the Applicant has not exhausted all legal 
remedies provided by law, and consequently the Referral is inadmissible 
pursuant to Article 113.7 of the Constitution, Article 47.2 of the Law and Rule 
39 (1). (b) of the Rules of Procedure. 

FOR THESE REASONS 

The Constitutional Court, pursuant to Article 113, paragraphs 1 and 7 of the 
Constitution, Article 47 of the Law and Rule 39 (1) (b) of the Rules of Procedure, in 
the session held on 26 February 2020, unanimously 

DECIDES 

1. TO DECLARE the Referral inadmissible; 

II. TO NOTIFY this Decision to the Parties; 

III. TO PUBLISH this Decision in the Official Gazette, in accordance with 
Article 20-4 of the Law; 

IV. This Decision is effective immediately. 

Judge Rapporteur President of the Constitutional Court 

Bajram Ljatifi Arta Rama-Hajrizi 
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