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Applicant 

1. 	 The Referral was submitted by ESBI Consultants Limited from Ireland, 
registered as a foreign company in Kosovo (hereinafter: the Applicant), 
represented by Bejtush Isufi and Valon Hasani, lawyers from Prishtina. 
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Challenged decision 

2. 	 The challenged decision is the Judgment AC-I-18-0090 of the Appellate Panel 
of the Special Chamber of the Supreme Court on Privatization Agency of 
Kosovo Related Matters, of 31 May 2018, which was served on the Applicant on 
6 June 2018. 

Subject matter 

3. 	 The subject matter of the Referral is the constitutional review of the challenged 
decision, which as alleged by Applicant has violated its rights guaranteed by 
Article 31 [Right to Fair and Impartial Trial] of the Constitution of the Republic 
of Kosovo ( hereinafter: the Constitution). The Applicant also alleges that 
Article 6 [Right to a fair trial] of the European Convention on Human Rights 
(hereinafter: ECHR) has been violated. 

Legal basis 

4. 	 The Referral is based on paragraph 4 of Article 21 [General Principles] and 
paragraphs 1 and 7 of Article 113 of the Constitution, Articles 22 [Processing 
Referrals] and 47 [Individual Requests] of the Law No.03/L-121 on the 
Constitutional Court of the Republic of Kosovo (hereinafter: the Law), as well 
as Rule 32 [Filing of Referrals and Replies] of the Rules of Procedure of the 
Constitutional Court (hereinafter: the Rules of Procedure). 

Proceedings before the Constitutional Court 

5. 	 On 5 October 2018, the Applicant submitted the Referral to the Constitutional 
Court of the Republic of Kosovo (hereinafter: the Court) by mail. 

6. 	 On 16 October 2018, the President of the Court appointed Judge Bajram Ljatifi 
as Judge Rapporteur and the Review Panel composed of Judges: Bekim Sejdiu 
(presiding), Selvete Gerxhaliu-Krasniqi and Gresa Caka Nimani. 

7. 	 On 26 October 2018, the Court notified the Applicant about the registration of 
the Referral. By the same notification, the Court requested from the Applicant 
to submit to the Court the power of attorney for the legal representative. 

8. 	 On 7 November 2018, the Applicant submitted to the Court the power of 
attorney for the legal representative. 

9. 	 On 29 November 2018, the Court sent a copy of the Referral to the Supreme 
Court. 

10. 	 On 29 November 2018, the Court sent a copy of the Referral to the 
Privatization Agency of Kosovo (hereinafter: P AK). 

11. 	 On 11 December 2018, PAK submitted its comments to the Court. 

12. 	 On 9 October 2019, the Applicant submitted to the Court urgency related to the 
Referral. 
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13. 	 On 11 March 2020 the Review Panel considered the report of the Judge 
Rapporteur and made a recommendation to the Court on the inadmissibility of 
the Referral. 

Summary of facts 

14. 	 On 4 June 2004, the Applicant signed a contract with the Kosovo Trust Agency 
(hereinafter: the KTA), on the basis of which the Applicant was engaged by the 
KTA for the purpose of managing and administering the Kosovo Energy 
Corporation (hereinafter: KEK), which at that time was under the 
administration of the KTA. The contract was named "Tum - Around 
Management" (hereinafter: TAM) and was entered for an initial period of 2 
years, which expired in July 2006 but was then extended to December 2006. 
This contract foresaw that the Applicant will manage the operation of KEK, and 
also assist in the strategic improvement of the enterprise, and for this service 
KEK and the KTA would pay to the claimant a financial compensation as 
provided for in the TAM contract. 

15. 	 On the basis of the formula provided in the aforementioned TAM contract, the 
KTA paid the claimant in the amount of money that had been calculated for the 
first year (June 2004 - July 2005) of KEK's management. Nevertheless, the 
monetary compensation was not paid to the Applicant by the KTA for the 
second year (July 2005 - June 2006) and third year (July 2006 - December 
2006). 

16. 	 On 11 May 2007, the Applicant requested from the KTA to pay him the 
monetary claim for the services provided and foreseen in the TAM contract for 
the second year (July 2005 - June 2006) and third year (July 2006 - December 
2006) of KEK's management, with an execution period not later than 10 June 
2007, or within 30 days. 

Proceedings before the Special Chamber of the Supreme Court in respect 
ofthe Applicant's claim for determination of the debt 

17. 	 On 25 June 2008, the Applicant filed a claim with the Specialized Panel of the 
Special Chamber of the Supreme Court of Kosovo on Privatization Agency of 
Kosovo Related Matters (hereinafter: the Specialized Panel) against the KTA 
for determination of the debt, namely the payment of monetary claims for the 
services provided and foreseen by the TAM contract for the second year (July 
2005 - June 2006) and third year (July 2006-December 2006) of KEK's 
management. 

18. 	 On 29 July 2010, after the Applicant had modified the claim several times, a 
hearing was held at which the parties to the dispute agreed on the amount of 
the claim. 

19. 	 On 9 August 2010, the Applicant requested from the Specialized Panel to 
approve the payment of its claims against the KTA, pursuant to the agreement 
reached at the oral hearing held on 29 July 2010. 

3 




20. 	 On 25 February 2011, the Specialized Panel decided to suspend the proceedings 
as the dispute between the parties could not be reached in the presented form 
because the factual situation had not been fully determined and all the reasons 
for the claim had not been clarified. 

21. 	 On 28 June 2011, the Specialized Panel removed the suspension of proceedings 
and the parties were requested to provide further clarifications and documents, 
whilst the Central Bank of Kosovo (CBK) was required to provide details of the 
bank account presented by the KTA. 

22. 	 On 16 December 2011, the Applicant, taking into consideration that the CBK 
stated that no payment could be made via the above KTA account, requested 
from the Specialized Panel to render a decision so that the payment could be 
carried out from any account of the KTA or the P AK as the successor of the 
KTA. 

Proceedings before the Special Chamber of the Supreme Court 
concerning the denial that the PAl( is the successor of the KTA in this 
dispute 

23. 	 On 11 June 2012, the PAK submitted to the Specialized Panel that it considers 
itself a party to the proceedings in question if it wishes to accept itself as a 
respondent in the present case. 

24. 	 On 5 February 2016, the Specialized Panel decided that the P AK as the 
successor of the KTA could be considered a respondent in this dispute. The 
Specialized Panel stated that pursuant to Article 1 of the Law No.03 /L-067 and 
Article 1.2 of Law No.04/L-034, that is the Law on the Privatization Agency of 
Kosovo, effective from September 2011, all assets and liabilities of the KTA 
become the assets and liabilities of the P AK, which is the successor of the KTA. 

25. 	 On 29 February 2016, the P AK filed an appeal with the Appellate Panel against 
the decision of the Specialized Panel regarding the decision that the PAK could 
be considered a party to the dispute. 

26. 	 On 2 March 2017, the Appellate Panel [by Decision AC-I-16-0077J rejected the 
PAK's appeal and confirmed the Specialized Panel's decision that the KPA as 
the successor of the KTA could be considered a respondent in this dispute. 

Continuation of the proceedings before the Special Chamber of the 
Supreme Court according to the Applicant's claim for determination of 
the debt 

27. 	 On 9 March 2017 and 7 December 2017, the Specialized Panel held hearings 
sessions on the Applicant's claim in order to properly determine the factual 
situation. 

28. 	 On 24 January 2018, the Specialized Panel [Judgment SCC-08-0199J 
dismissed the Applicant's claim as unfounded on the ground of having failed to 
fulfil obligations under the TAM Agreement concerning the engagement of an 
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independent financial expert in the case of disputes between the contracting 
parties. 

29. 	 The relevant part of the Judgment of the Specialized Panel, among other things 
states, 

"[. ..J these contractual prOVlszons have never been respected by the 
claimant. Even though the subject of the challenged invoice was the 
Success Fee, for the second year of the contract (July 2005 - June 2006) 

and the third year of the contract (July 2006 - December 2006), ESBI was 
pleased to use the report ordered by the KTA made by Meha & Co (pages 
387-393). But the Court cannot consider this piece of evidence because at 
the end of the report the auditor stated as follows: 
"Because the aforementioned procedures do not constitute either an audit 
or review in accordance with International Standards on Auditing, but 
rather an audit of the agreed procedures, we do not express any certainty 
about the fair value of the investments for the above period. 
Had we performed the additional procedures or performed an audit or 
review of the financial statements in accordance with International 
Standards on Auditing, other matters which we would have been reported 
to you could have come to our attention ". 
In conclusion, the Specialized Panel finds that the claimant did not comply 
with the rules set out in the Special Terms of Contract, aimed at resolving 
the Success Fee dispute, a situation equivalent to the claim which was not 
sufficiently substantiated." 

30. 	 On 23 February 2018, the Applicant filed an appeal with the Appellate Panel 
against the Judgment of the Specialized Panel [SCC-08-0199], alleging 
erroneous application of law and erroneous determination of factual situation, 
as well as inadequate reasoning of the Specialized Panel. 

31. On 31 May 2018, the Appellate Panel [by Judgment AC-!-18-0090], rejected 
the Applicant's appeal and confirmed the decision of the Specialized Panel, 
whilst in the reasoning of the Judgment of the Appellate Panel, inter alia, it is 
stateed that "the claimant had the burden ofproof to prove the merits of the 
claim. It has failed to provide credible evidence whereby he would prove its 
claim. The KTA Internal Audit Report, which recalculated the amount, 
required on the basis of the said invoice, 51 and the report of the financial 
accountant Meha & Co, for the court, are not yet sufficient and credible 
evidence to come to the conclusion that the statement of claim was proved. 
These reports have in fact only confirmed the amount of money the claimant 
is requesting precisely, so with such documents the claimant cannot claim to 
have substantiated his claim. These documents issued at the time of the 
former KTA are clearly challenged by the PAK; therefore the court does not 
accept them as credible evidence for the statement of claim. Further, the 
Appellate Panel supports the conclusion of the Specialized Panel that the 
internal audit carried out by the KTA in respect of the debt claimed by the 
complainant under the said invoice does not constitute an official approval 
for the payment of this invoice. This audit was carried out for the internal 
needs of the KTA and for the purpose of checking the methodology and 
method for calculating the claimed amount of debt. The internal audit report 
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does not represent a final official document whereby it can be concluded that 
an approval has been grantedfor the official conclusion of the payment of the 
required monetary amount." 

Applicant's allegations 

a) Equal protection of rights in court 

32. 	 As to these allegations, the Applicant states, "The claimant was pushed to an 
unequal position, when the Specialized Panel of the Special Chamber simply 
rejected the assertion of the debt of the KTA (prior to the entry into force of 
the Law on the PAK). 

33. 	 The Applicant further considers that, "there was no fair trial before the 
Specialized Panel and the Special Chamber ofAppeals, as in the first instance 
the argument of the PAK regarding the Authorized Representative was 
presented at the last session - contrary to the applicable procedure - and this 
procedure violation denied the opportunity ofESBI to effectively challenge the 
allegation ofthe P AK. " 

b) The right to a reasoned decision 

34. 	 As for these allegations, the Applicant alleges that he "submitted to the 
Appellate Panel of the Special Chamber the evidence that the Authorized 
Representative by the name of O.M. left the KTA and the same was replaced 
by another official, but the Appellate panelfailed to provided any justification 
regarding this matter, by arbitrarily stating that the ESBI did not present 
new evidence. Therefore, the right to a reasoned judgment was denied to the 
ESB!." 

35. 	 The Applicant further alleges that "the Specialized Panel, as well as the 
Appellate Panel, failed to provide any justification as to whether the ESBI 
complied with the contractual provisions which justify the payment of the 
Success Fee, but only stated that the Referral was allegedly not sufficiently 
substantiated because some of the procedures provided for in the Contract 
were not respected. This issue was not the question before the court, and 
therefore the Judgments are arbitrary, unfair and without adequate 
reasoning." 

36. 	 The Applicant also states that, "The position of the Specialized Panel of the 
Special Chamber was that if the KPA / KTA as party to the contract does not 
approve the invoices submitted by ESBI, then ESBI is not entitled to be paid 
for the services provided, without examining and confirming whether ESBI had 
provided the services as required by the contract or not. This amounts to 
arbitrariness and denial of justice by the first and second instance of the 
Special Chamber". 

c) The right to have a decision within a reasonable time 

37. 	 Finally, the Applicant alleges that, "it was denied the right to have a judicial 
decision within a reasonable time, mainly due to the conflict between the KTA 
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and the PAK in the present proceedings, whilst the claimant should have not 
suffered because of this conflict. The lenght of the proceedings (2008-2018) is 
not unreasonable under the ECHR. Therefore, the trial as a whole was not in 
accordance with Article 6 ofthe ECHR and Article 31 ofthe Constitution of the 
Republic ofKosovo." 

38. 	 In the end, the Applicant requests the Court to issue a judgment and 

I. Declare the Referral admissible; 
II. Ascertain that there has been a violation of Article 31 of the 
Constitution of Kosovo in conjunction with Article 6 of the ECHR by the 
Special Chamber of the Supreme Court of Kosovo in the proceedings 
before the Special Chamber in Cases SCC-08-0199 and AC-I-18 -0090. 
III. Annul the Judgment AC-I-18-0090 of the Appellate Panel of the 
Special Chamber of the Supreme Court ofKosovo on Privatization Agency 
ofKosovo Related Matters, of31 May 2018, and the Judgment SCC-08
0199 of the Special Chamber of the Special Chamber of the Supreme Court 
of Kosovo on Privatization Agency of Kosovo Related Matters, of 24 
January 2018 and order a retrial. 

Admissibility of the Referral 

39. 	 The Court first examines whether the Referral has fulfilled the admissibility 
requirements established by the Constitution, and further specified by the Law 
and Rules of Procedure. 

40. 	 In this respect, the Court refers to Articles 21.4 and 113.7 of the Constitution, 
which establish: 

Article 21 
"[...J 
4. 	 Fundamental rights andfreedoms setforth in the Constitution are also 

validfor legal persons to the extent applicable. 
[...]." 

Neni 113 

,,(1) The Constitutional Court decides only on matters referred to the court 
in a legal manner by authorized parties. 
[...J 
(7) Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion ofall legal remedies provided by law." 

41. 	 In addition, the Court refers to Articles 47 [Individual Requests], 48 [Accuracy 
of the Referral] and 49 [Deadlines] of the Law, which provide: 

Article 47 ofthe Law 
[Individual Requests] 

"1. Every individual is entitled to request from the Constitutional Court 
legal protection when he considers that his/her individual rights and 
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freedoms guaranteed by the Constitution are violated by a public 
authority. 

2. The individual may submit the referral in question only after he/she has 
exhausted all the legal remedies provided by the law." 

Article 48 
[Accuracy of the Referral] 

"In his /her referral, the claimant should accurately clarify what rights 
andfreedoms he/she claims to have been violated and what concrete act of 
public authority is subject to challenge." 

Article 49 
[Deadlines] 

"The referral should be submitted within a period offour (4) months. The 
deadline shall be counted from the day upon which the claimant has been 
served with a court decision [. . .]." 

42. 	 As to the fulfillment of the above conditions, the Court finds that the Applicant 
is an authorized party that is challenging an act of a public authority, after 
having exhausted all available remedies. The Applicant has also specified the 
fundamental rights and freedoms which it alleges to have been violated 
violated, in accordance with the requirements of Article 48 of the Law and 
submitted the Referral in accordance with the deadline provided for by Article 
49 of the Law. 

43. 	 However, the Court must assess whether there are fullfilled the admissibility 
criteria set out in Rule 39 [Admissibility Criteria] of the Rules of Procedure, 
which establish: 

(2) The Court may consider a referral as inadmissible if the referral is 
manifestly ill founded because the Applicant has not sufficiently proved 
and substantiated the claim. 

44. 	 The Court recalls that the Applicant alleges that the Judgments of the 
Specialized Panel and the Appellate Panel violated his rights protected by 
Article 31 of the Constitution and Article 6 of the ECHR. 

45. 	 The Court considers that the Applicant's allegations can be reduced to: 

a) violation of Article 31 of the Constitution and Article 6 of the ECHR 
with respect to equal protection of rights in court, 

b) violation of Article 31 of the Constitution and Article 6 of the ECHR with 
respect to the right to a reasoned decision, 

c) violation of Article 31 of the Constitution and Article 6 of the ECHR with 
respect to the right to trial within a reasonable time. 
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(a) In releation to the alleged violation ofArticle 31 and Article 6 ofthe 
ECHR which concerns the equal protection ofrights in court 

46. 	 The Court recalls that the Applicant's allegations concerning a violation of the 
principle of equality of arms in principle are reduced to that "the claimant was 
pushet to an unequal position when the Specialized Panel of the Special 
Chamber simply rejected the payment of debt claim by the KTA", by denying 
the Applicant's opportunity to effectively challenge the PAK's allegation. 

47. 	 In the present case, the Court considers that according to Article 6 para.3 (d) of 
the ECHR the party is not given an unlimited right to hear witnesses or to 
present other evidence before the court, but as a rule, it is the duty of the 
regular courts to assess whether it is necessary to summon certain witnesses, 
and whether the statements of the proposed witnesses or the administration of 
the evidence and other proposed actions would be relevant for decision-making 
in the present case. (see: ECtHR, Partial Decision on Admissibility, of 5 July 
2005, Harutyunyan v. Armenia, No. 36549/03). 

48. 	 In this regard, the Court notes that the Specialized Panel in its Judgment SCC
08-0199 reasoned that "the claimant failed to follow the rules set out in the 
Special Terms of the Contract aimed at resolving the Success Fee dispute, , a 
situation equivalent to the claim which was not sufficiently substantiated". 

49. 	 The Court also notes that the Appellate Panel confirmed the Judgment of the 
Specialized Panel in its Judgment AC-I-18-0090 and reasoned that "the 
Appellate Panel supports the conclusion of the Specialized Panel that the 
internal audit carried out by the KT A in respect of the debt claimed by the 
complainant under the said invoice does not constitute an official approval 
for the payment of this invoice. This audit was carried out for the internal 
needs of the KTA and for the purpose of checking the methodology and 
method for calculating the claimed amount ofdebt. The internal audit report 
does not represent a final official document whereby it can be concluded that 
an approval has been granted for the official conclusion of the payment of the 
required monetary amount". 

50. 	 Moreover, the Court notes that the Specialized Panel and the Appellate Panel 
provided clear and detailed reasoning in their judgments both as regards the 
issue of evidence which was admitted and administered by the Specialized 
Panel and the Appellate Panel, and also the issue of evidence which have been 
rejected. 

51. 	 The Court has already noted that the Specialized Panel and the Appellate Panel 
have carried out a broad and comprehensive process in which the evidence was 
presented by the Applicant and the PAK. In addition, the Specialized Panel and 
the Panel rejected the Applicant's request for formal reasons because the 
conditions set out in the specific conditions of the contract had not been met 
and reasoned that this constituted sufficient grounds for the rejection of the 
Applicant's claim. 

52. On the basis of the foregoing, the Court considers that the Specialized Panel 
and the Appellate Panel have provided clear and accurate arguments to 
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support all their findings and conclusions. Therefore, the Court cannot 
consider that the proceedings before the regular courts have been arbitrary. 

53. 	 In the circumstances of the present case, the Court considers that the Applicant 
has not sufficiently substantiated his allegations that he did not benefit from a 
contradictory procedure during the court proceedings; that it was not enabled 
to present at the various stages of the proceedings the allegations and evidence 
which he considered relevant to its case; that it has not had the opportunity to 
challenge the claims and evidence put forward by the opposing party; that the 
courts did not hear and consider all of his claims, which objectively viewed 
have been important for the resolution of the case, and that the factual and 
legal reasons for the challenged decision were not presented in detail by the 
Specialized Panel, and the Appellate Panel. Therefore, the Court considers that 
the proceedings, viewed in their entirety, have been fair. (See ECtHR case, 
Khan v. United Kingdom, no. 35394/97, decision of 4 October 2000). 

54. 	 The Court further considers that the Applicant's dissatisfaction with the 
outcome of the proceedings before the regular courts cannot by itself constitute 
a substantive allegation for a violation of the right to fair and impartial trial 
(see, mutatis mutandis, the case of ECtHR, Mezotur-Tiszazugi Tarsulat v. 
Hungary, Decision of 26 July 2005, paragraph 21). 

55. 	 As a result, the Court considers that the Applicant has not substantiated his 
allegations that the relevant proceedings have in any way been unfair or 
arbitrary and that the challenged decision violated its rights and freedoms 
guaranteed by the Constitution and the ECHR (See, mutatis mutandis, Shub v 
Lithuania, No. 17064/06, ECHR, Decision of 30 June 2009). 

(b) In releation to the allegations for a violation of Article 31 and 
Article 6 ofthe ECHR which concerns the right to a reasoned decision 

56. 	 The Court notes, first of all, that in accordance with the case law of the ECtHR, 
Article 6 paragraph 1 obliges the courts to provide reasons for their decisions, 
however, this cannot be interpreted in such a was as to require the courts to 
provide a detailed answer to each allegation (see: ECtHR cases, Van de Hurk v. 
the Netherlands, Judgment of 19 April 1994; Garcia Ruiz v. Spain, Case No. 
30544/96, Judgment of 21 January 1999, paragraph 26; Jahnke and Lenoble v. 
France, [DHM], paragraph 81; and the case of Court KI87/18, Applicant: "IF 
Skadeforsikring", Judgment of 27 February 2019, paragraph 45). 

57. 	 The Court emphasizes that in the light of the ECtHR's case law, when 
examining whether the reasoning of a judgment meets the standards of the 
right to a fair trial, the circumstances of the particular case must be taken into 
account. The court decision should not be without reasoning, nor should the 
reasoning be unclear. This applies in particular to the reasoning of the court 
decision which decides upon the legal remedy, in which the legal position 
presented in the lower instance court's decision has been changed (see the 
ECtHR case, Van de Hurk v. The Netherlands, Judgment of 19 April 1994, 
paragraph 61, see also the case of Court KI87/18, Applicant: "IF 
Skadeforsikring", cited above, paragraph 47). 
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58. 	 the present based on case law ECtHR's case law, the 
Court considers the question non-fullfilment of the conditions of TAM 
contract was justified by Specialized and the Appellate PaneL 
Moreover, Court considers that none facts or presented 
by Applicant show the before the courts 

been unlawful or arbitrary, in for the Constitutional to be 
UU\.L'-U that essence of the to fair and impartial trial, or that the 

Applicant's procedural guarantees out in 31 of the Constitution and 
in Article 6 of the ECHR have been violated. 

59. 	 The Court further notes the Applicant does not with the outcome of 
proceedings before the Specialized Panel Appellate Pane1. 

However, the reiterates general principle, the 
Applicant's dissatisfaction with outcome before 
regular cannot by raise an a violation 
of the to a fair and impartial the case ECtHR, Mezotur -

Tarsulat v. Hungary, Judgment of 26 July paragraph and 
see also the case of Court KI56 / Applicant Lumturije Murtezaj, Resolution 
on Inadmissibility of 18 December 2017, 42). 

c) In releation to the allegations for a violation ofArticle 31 and Article 
6 of the which concerns the right to trial within a reasomable 
time 

60. 	 Initially, emphasizes that Article 6 (1) of the Convention requires 
contracting to their legal systems so the competent 
authorities can comply the requirements of the said including the 

to hear cases within a time, and where necessary, Jom 
suspend or even decisions on new proceedings (for more 

details, see: Judgment in the case of and Others v. Albania, of 1 

April Complaints No. 64480/09, 64482/09, 12874/10, 56935/10, 
3129/12 and 31355/09, 91), 

61. 	 As the of the the takes into account the 
Judgment European Court of Human Rights 

(hereinafter: ECtHR, the case Tomazic v. Slovenia, of 2 2008), 
complaint no. 38350/02, paragraph which reads as follows: "As to the 
reasonableness of the length of the reiterates it 

assessed the light of circumstances of the case with 
reference to the following criteria: complexity of the case, the conduct of 
the applicant and the relevant authorities and what was at stake for the 
applicant in dispute". 

62. 	 to Article 6, paragraph (1) Convention, the calculation 
' ..n..'-AJU. the of the proceedings, begins to run from the 

for deciding on a claimed or legitimate was 
hOT,(\1"O the competent (see case: Erkner Hofauer v. 

Austria, of 1987, paragraph 64; see also: v. 
ECtHR, of 23 April paragraph This process considered to have 

been completed upon the of a final judicial decision the 
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competent judicial authority (see: Eckle v. Federal Republic of Germany, 
ECtHR, of 15 July 1982, Application No. 8130/78, paragraph 74). 

63. 	 In the present case, the Court notes that the proceedings had started on 25 
June 2008 upon the filing of the claim and ended with the issuance of the 
Judgment by the Appellate Panel on 1 May 2018. 

64. 	 During the course of the proceedings on the basis of the case file which the 
Applicant submitted to the Court, it results that the Specialized Panel and the 
Appellate Panel have had a total of (5) five review sessions and several hearing 
sessions to determine the factual situation and respond to the parties' requests 
under various submissions. 

65. 	 The Court further notes that there have also been a number of hearing sessions 
adjourned by the Specialized Panel due to the parties' own conduct and these 
delays cannot be attributed to the court. 

66. 	 The Court then finds that during the course of the proceedings, the regular 
courts had to respond to a large number of submissions (appeals, responses to 
appeal, responses to claim, as well as changes of the statement of claim) which 
were in total 15 (fifteen). 

67. 	 In addition, the Applicant contributed to the postponement of the proceedings 
since it filed its last specified statement of claim on 16 March 2011. 

68. 	 The Court also recalls that, during this period, the Specialized Panel and the 
Appellate Panel have rendered (2) two decisions, (2) two rulings and (2) two 
judgments on this matter in order to respond to parties' requests under various 
submissions. 

69. 	 The Court reiterates that the proceedings before the regular courts commenced 
on 25 June 2008 and ended with the issuance of the Judgment of the Appellate 
Panel of 31 May 2018. Viewed in its entirety, from the submission of the claim 
by the Applicant to the conclusion of the proceedings before the regular courts, 
a total of 27 (twenty-seven) procedural actions were completed, lasting 9 
(years) and 10 (ten) months. 

70. 	 In this regard, the Court notes that the Applicants are entitled to follow all the 
procedural steps made available by the applicable laws. However, the 
Applicants must also bear in mind the consequences in case when the use of 
legal remedies may cause a prolongation of the completion of proceedings (See: 
case McFarlane v. Ireland, ECtHR, of 10 September 2010, Application no. 
31333/06, paragraph 148). 

71. 	 Moreover, the Court considers that the Applicants' conduct constitutes an 
objective fact which cannot be attributed to the courts and should be taken into 
account when ascertaining whether the proceedings took longer than the 
reasonable time required by the provisions of Article 31 of the Constitution and 
Article 6 of the Convention (see: Eckle v. Germany, ECtHR, Application no. 
8130/78, submission of 15 July 1982, paragraph 82). The parties to the 
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proceedings are fully equitable in the use of the legal remedies made available 
by law if their purpose is to restore an alleged right. 

72. 	 In the light of the circumstances of this case, taking into consideration the 
complexity of the case; the conduct of the Applicant and the Respondent and 
their legitimate interests; As well as the specific procedural obligations that the 
regular courts have been obliged to apply based on the applicable law in this 
particular case, having assessed individualy each of the judicial instances in the 
course of proceedings, the Court concludes that the respective courts have been 
active from the moment of initation of an action before them. 

73. 	 In this respect, the Court notes that the Applicant has not provided the Court 
with any evidence regarding the objection of unnecessary delays in the conduct 
of judicial proceedings before the regular courts to support its allegation for a 
violation of the right to a final decision within a reasonable time. Hence, the 
Court accordingly considers that its allegations in relation to this claim are 
manifestly ill-founded. 

74. 	 For the above-mentioned reasons, the Court considers that the arguments 
raised in the Applicant's Referral do not in any way justify the alleged 
violations of the constitutional rights called upon by the Applicant and it has 
not substantiated any allegations for a violation of its rights protected by the 
Constitution and the Convention. 

75. 	 Therefore, the Court concludes that the Referral is manifestly ill-founded on 
constitutional basis and must therefore be declared inadmissible, pursuant to 
Rule 39 (2) of the Rules of Procedure. 
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FOR THESE REASONS 


The Constitutional Court, pursuant to Article 113, paragraphs 1 and 7 of the 
Constitution, Article 20 of the Law and Rule 39 (2) of the Rules of Procedure, in the 
session held on 11 March 2020, unanimously 

DECIDES 

I. TO DECLARE the Referral inadmissible; 

II. TO NOTIFY this Decision to the Parties; 

III. TO PUBLISH this Decision in the Official Gazette, in accordance with 
Article 20-4 of the Law; 

IV. This Decision is effective immediately. 

Judge Rapporteur President of the Constitutional Court 

Bajram Ljatifi Arta Rama-Hajrizi 

This translation is unofficial and servesfor iriformation purposes only 
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