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RESOLUTION ON INADMISSIBILITY 

in 

Case No. KI198/19 

Applicant 

Besnik Kavaja 

Constitutional review of Decision[no. HPCC /REC/85/2006] of the 
Housing and Property Claims Commission, of 11 December 2006 

THE CONSTITUfIONAL COURT OF THE REPUBLIC OF KOSOVO 

composed of: 

Arta Rama-Hajrizi, President 
Bajram Ljatifi, Deputy President 
Bekim Sejdiu, Judge 
Selvete Gerxhaliu-Krasniqi, Judge 
Gresa Caka-Nimani, Judge 
Safet Hoxha, Judge 
Radomir Laban, Judge 
Remzije Istrefi-Peci, Judge and 
Nexhmi Rexhepi, Judge 

Applicant 

1. The Referral was submitted by Besnik Kavaja, from Prishtina (hereinafter: the 
Applicant). 
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Challenged decision 

2. The Applicant challenges the Decision [no. HPCC/REC/85/2006] of the 
Housing and Property Claims Commission (hereinafter: HPCC) of 11 December 
2006. 

Subject matter 

3. The subject matter is the constitutional review of the challenged decision, 
which, according to the Applicant's allegations, violated the rights guaranteed 
by Article 31 [Right to Fair and Impartial Trial], Article 46 [Protection of 
Property] of the Constitution of the Republic of Kosovo (hereinafter: the 
Constitution), as well as Article 1 of Protocol 1, Article 6 [Right to a fair trial], 
Article 13 [Right to an effective remedy] of the European Convention on 
Human Rights (hereinafter: ECHR). 

4. At the same time, the Applicant requests from the Constitutional Court of the 
Republic of Kosovo (hereinafter: the Court) to impose an interim measure 
whereby it would decide "to prevent the Kosovo Property Comparison and 
Verification Agency from evicting me until this claim is resolved". 

Legal basis 

5. The Referral is based on Article 113 [Jurisdiction and Authorized Parties], 
paragraphs 1 and 7 of the Constitution, Articles 22 [Processing Referrals] and 
47 [Individual Requests] of the Law on the Constitutional Court of the 
Republic of Kosovo, No. 03 / L-121 (hereinafter: the Law), as well as Rule 32 
[Filing Referrals and Replies] of the Rules of Procedure of the Constitutional 
Court of the Republic of Kosovo (hereinafter: the Rules of Procedure). 

Proceedings before the Constitutional Court 

6. On 5 November 2019, the Applicant submitted the Referral to the Court. 

7. On 7 November 2019, the President of the Court appointed Judge Radomir 
Laban as Judge Rapporteur and the Review Panel composed of Judges: Bekim 
Sejdiu (presiding), Remzije Istrefi-Peci and Nexhmi Rexhepi. 

8. On 14 November 2019, the Court notified the Applicant about the registration 
of the Referral. 

9. On 20 November 2019 the Court notified the Property Comparison and 
Verification Agency about the Referral. 

10. On 16 January 2020 the Review Panel considered the report of the Judge 
Rapporteur and unanimously made a recommendation to the Court on the 
inadmissibility of the Referral. 
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Summary of facts 

11. On the basis of the attached documentation the subject of the dispute is the 
apartment located in Prishtina at the address Bregu i DiellitCSunny Hill) 
Entrance III, 2nd Floor, No. 13, which was in the ownership of the Kosovo 
Energy Corporation-KEK. 

12. KEK allocated this apartment for use by its employees and the disputed 
property itself was in the possession of two KEK employees at various times. 

13. In June 1999, the KEK employee, with the initials RS., initiated a procedure 
with the HPCC for confirmation of ownership and eviction of the person who 
had occupied the apartment. The claim was registered at the HPCC as claim 
bearing the number [DS 002009]. 

14. At the same time another KEK employee with the initials XH.G also filed a 
claim for confirmation of ownership [DS 003164] with the HPCC regarding the 
same disputable property. 

15. On 30 April 2005, the HPCC by decision [HPCC/D/180/200S/A&C] approved 
the category C claim of the employee having the initials RS. and had decided to 
grant him the possession of the disputed property. While as regards the claim 
[DS 003164] of the KEK employee with the initials XH.G. it had rejected his 
category A claim by stating that: "the claimants have never entered into a 
contract on use or rental contract with the public housing enterprise and have 
never acquired possession of the apartment". 

16. Following this decision, the KEK employee with the initials RS., and was 
succeeded by his widow D.S. 

17. On 25 October 2005, M.H.K. the Applicant's brother as a buyer entered into a 
contract on sale of the said apartment with his widow D.S. as a seller, which 
was certified at the Municipal Court of Prishtina under number Yr. no. 
83388/2005, on 25.10.2005. 

18. On 18 November 2005, through a deed of gift, the Applicant's brother M.H.K. 
by a deed of gift transferred the disputable immovable property in question to 
the ownership of the Applicant. 

19. In the meantime, acting within the legal deadline of 30 days, the KEK 
employee having the initials XH.G. filed an appeal against the decision [HPCC 
/D/180/2005 / A & C] of the HPCC, of 30 April 2005. 

20. On 11 December 2006, the HPCC by Decision [HPCC/REC/85/2006/C] 
approved the category A claim [DS 003164] of the KEK employee with the 
initials XH.G. and amended the Decision [HPCC/D/180/2005/A&C] of 
Commission, of 30 April 2005. 

21. The HPCC in Decision [HPCC/REC/85/2006/C] of 11 December 2006 inter 
alia stated: "The Commission in its decision HPCC/D/180/200S/A&C of 30 
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April 200S decided to reject the category A claim no. DS003164 based on the 
claimant's failure to enter into a contract on use with the Public Housing 
Enterprise ("PHE") and to approve the category C claim no. DS002009. 
Following the notification on the Commission's decision, Claimant A, as the 
claiming party, has submitted a request for review within 30 days. The 
claimant claims to have entered the claimed property after having received 
the decision on the allocation by PHE. The claiming party also states to have 
filed a request for concluding a contract on use with the PHE, but was 
prevented from doing so on the basis of discrimination. In addition, the 
applicant claims that in 1989 he was imprisoned for political reasons and 
after being released from prison he was dismissed from work. In support of 
his allegations, the claimant presented as new evidence the rent receipt, the 
decision on allocation and the protocol on the handover of the apartment keys 
by the PHE. The Directorate has notified the Applicant C about the request for 
review, but the latter failed to respond. The Commission has carefully 
examined the evidence provided and concludes that the presented proof on the 
rent, which has been positively corroborated by the Directorate, proves that 
the claimant paid rent to the PHE for the claimed property. In these 
circumstances, in cases where Claimant A had paid the rent and the PHE 
received the rent payment, the Commission had beforehand determined that 
Claimant A should be considered to have met the criteria that there has been a 
claim for use between the Claimant and the PHE (See 
HPCC1D1223/200S/A&A in paragraph 7 and HPCC/23S/200S in paragraph 
10). Consequently, the category A claim has to be granted. In these 
circumstances, the Commission must determine the respective rights of the 
parties with respect to the disputable property in the light of the relevant 
provisions of UNMIK Regulation 2000/60, and in particular Articles 3.3 and 
4 thereof'· 

22. The decision became res judicata in 2006. 

Applicant's allegations 

23. The Court recalls that the Applicant alleges that the challenged decision 
violated his rights guaranteed by Article 31 [Right to Fair and Impartial Trial], 
46 [Protection of Property] of the Constitution, Article 1 of Protocol 1, Article 6 
[Right to a fair trial], Article 13 [Right to an effective remedy] of the ECHR. 

24. The Applicant alleges that the HPCC has excluded him and the party R.S. from 
the proceedings, thereby violating his right of access to justice on the ground 
that, as alleged by him, they were prevented from challenging the decision of 
the HPCC because they have not been aware of the issuance of the decision in 
question. 

25. Among other things, the Applicant alleges that he was never been informed 
during the procedure of the issuance of the decision which is challenged by 
him, up until now when he is notified that the Property Comparison and 
Verification Agency had initiated the procedure for enforcement of the 
decisions. 
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26. The Applicant states that "I have acquired the property through legal affairs, 
contracts on sales and deed of gift and occupation, as a conscientious holder 
both according to the provisions of the Law on Basic Legal Property Relations 
of the FRY as well as the Law on Ownership and Real Rights. On the other 
hand, if the person XH.G. was discriminated, I cannot and I should not be 
discriminated in order to eliminate the consequences of his discrimination. 
The mentioned person should be accorded full compensation, and these 
shocking and discriminatory turbulences against me should be prevented". 

27. With respect to the request for interim measures, the Applicant requests from 
the Court to stay the execution of the Decision [HPCC/REC/8S/2006/C] of the 
HPCC, of 11 December 2006. 

28. Finally, the Applicant requests from the Court to declare the Decision [HPCC/ 
REC/8S/2006/C] of the HPCC, of 11 December anti-constitutional, due to 
"violations of the constitutional guarantees". 

Admissibility of the Referral 

29. The Court shall first examine whether the Referral has fulfilled the 
admissibility requirements established by the Constitution, and further 
specified by the Law and Rules of Procedure. 

30. In this respect, the Court refers to paragraphs 1 and 7 of Article 113 
[Jurisdiction and Authorized Parties] of the Constitution which establish: 

"Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion of all legal remedies provided by law." 

31. With regard to the Applicant's Referral, the Court should assess whether the 
criteria set out in Rule 39 [Admissibility Criteria] of the Rules of Procedure 
have been met, including the condition set out in Rule 39 (3) (d) of the Rules of 
Procedure, which determines that: 

"The Court may also consider a referral inadmissible if any of the 
following conditions are present: 

(d) the Referral is incompatible ratione temporis with the 
Constitution. " 

32. To determine the Court's temporal jurisdiction, it is essential to identify in each 
concrete case the exact time of the alleged violation. In so doing, the Court 
must take into account the facts for which the Applicant complains and the 
extent of the allegedly infringed constitutional right (see, mutatis mutandis, 
European Court of Human Rights, Chamber's Judgment in case Blecif: v. 
Croatia, Referral No. S9S32/0, of March 8, 2006, paragraph 82). 
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33. The Court notes that the Applicant complains against the Decision [HPCC/ 
REC/8S/2006/C] of the HPCC, of 11 December 2006. Therefore, the final 
decision for the Applicant is of 11 December 2006. 

34. The Applicant further claims that the challenged decision was not served on 
him, but the court finds that the Applicant has never been a party to the 
procedure which he is attempting to challenge; therefore the competent 
authorities have never been obliged to notify him about the proceedings in 
which he has not participated as a party. 

35. On the basis of the foregoing, the Court concludes that the alleged violation of 
the Applicant's rights, guaranteed by the Constitution, occurred by the decision 
which was rendered res judicata prior to 15 June 2008, which is the date of 
entry into force of the Constitution, and the date from which the Court has 
temporal jurisdiction. 

36. The Court concludes that the actions and decisions in relation to the 
Applicant's allegations were made in different circumstances and at a time 
when the Court had no temporal jurisdiction and as such are incompatible 
ratione temporis with the Constitution (see, for example, case no. KI47/14 
Applicant: Mustaf Zejnullahu, Resolution on Inadmissibility, of 11 August 
2014, paragraph 25, KIS4/14, Hamdi Ademi, Resolution on Inadmissibility, of 
30 June 2014, paragraph 21; KI62/19, Gani Gashi, Resolution on 
inadmissibility, of 13 November, paragraph 44) 

37. Therefore, pursuant to Rule 39 (3) (d) of the Rules of Procedure, the Court 
finds that the Referral must be declared inadmissible as it is incompatible 
ratione temporis with the Constitution. 

Assessment of the request for interim measures 

38. The Court notes that the Applicant requests from the Court to impose interim 
measures, thus staying the execution of Decision [HPCC/REC/8S/2006/C] of 
the HPCC, of 11 December 2006, pending the Court's final decision. 

39. In order to impose interim measures, pursuant to Rule 57 (5) of the Rules of 
Procedure, the Court must find that: 

"(5) If the party requesting interim measures has not made this necessary 
showing, the Court shall deny the requestfor interim measures." 

40. As concluded above, the Referral of the Applicant is incompatible ratione 
temporis with the Constitution, hence the Applicant's request for interim 
measures must be rejected. 
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FOR THESE REASONS 

The Constitutional Court, in accordance with Article 113.7 of the Constitution, and 
Rules 39 (3) (d) and 57 (5) of the Rules of Procedures, on 16 January 2020, 

unanimously 

DECIDES 

I. TO DECLARE the Referral Inadmissible; 

II. TO DISMISS the request for Interim Measures. 

III. TO NOTIFY this Decision to the parties; 

IV. TO PUBLISH this Decision in the Official Gazette in accordance with 
Article 20.4 of the Law; 

V. This Decision is effective immediately. 

Judge Rapporteur President of the Constitutional Court 

Radomir Laban Arta Rama-Hajrizi 

This translation is unofficial and serves for informational purposes only. 
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