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RESOLUTION ON INADMISSIBILITY 

In 

Case No. KI76/19 

Applicants 

A.C., D. C. and F. C. 

Constitutional review of the Judgment Rev. no. 48/2019 of the Supreme 
Court, of 27 March 2019, 

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO 

composed of: 

Arta Rama-Hajrizi, President 
Bajram Ljatifi, Deputy President 
Bekim Sejdiu, Judge 
Selvete Gerxhaliu-Krasniqi, Judge 
Gresa Caka-Nimani, Judge 
Safet Hoxha, Judge 
Radomir Laban, judge 
Remzije Istrefi-Peci, Judge and 
Nexhmi Rexhepi, Judge 

Applicant 

1. The Referral was submitted by A. C., D.C. and F. C. from Ferizaj (hereinafter: 
the Applicants). The Applicants are represented before the Constitutional 
Court by Zaim Istrefi, a lawyer from Prishtina. 
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Challenged decision 

2. The Applicants challenge the Judgment Rev. no. 48/2019 of the Supreme 
Court, of 27 March 2019, in conjunction with the Judgment of the Court of 
Appeals Ac. no. 3488/2014 of 14 November 2018 and the Judgment of the 
Basic Court C. no. 1851/08, of 15 April 2014. 

Subject matter 

3. The subject matter is the constitutional review of the challenged judgments by 
which as alleged by the Applicants were violated their rights guaranteed by 
Article 31 [Right to Fair and Impartial Trial] and Article 54 [Judicial Protection 
of Rights] of the Constitution of the Republic of Kosovo (hereinafter: the 
Constitution), as well as Article 6 (Right to fair trial) and Article 41 (Just 
satisfaction) of the European Convention on Human Rights (hereinafter: 
ECHR). 

4. The Applicants also request that their identities be not publicly disclosed, 
claiming that "in the present case we are dealing with a compensation which 
is directly related to a tragic loss of the Applicants' spouse and father, and 
therefore they consider this case to be sensitive". 

Legal basis 

5. The Referral is based on Article 113.7 of the Constitution, Articles 22 
[Processing Referrals] and 47 [Individual Requests] of the Law on the 
Constitutional Court of the Republic of Kosovo, No. 03 / L-121 (hereinafter: the 
Law) and Rule 32.6 of the Rules of Procedure of the Constitutional Court of the 
Republic of Kosovo (hereinafter: the Rules of Procedure). 

Proceedings before the Constitutional Court 

6. On 13 May 2019, the Applicants submitted the Referral to the Constitutional 
Court of the Republic of Kosovo (hereinafter: the Court). 

7. On 17 May 2019, the President of the Court appointed Judge Bajram Ljatifi as 
Judge Rapporteur and the Review Panel composed of Judges: Bekim 
Sejdiu(presiding), Selvete Gerxhaliu-Krasniqi and Gresa Caka-Nimani. 

8. On 18 June 2019, the Court notified the Applicants' legal representative about 
the registration of the Referral and sent a copy of the Referral to the Supreme 
Court. 

9. On 7 November 2019, after having considered the report of the Judge 
Rapporteur, the Review Panel made a recommendation to the Court on the 
inadmissibility of the Referral. 
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Summary of facts 

10. On 11 December 2007, a traffic accident had occurred on Shtime-Prizren road 
in which the person E.C., otherwise the applicants' spouse and father, lost his 
life. 

11. On the basis of the police report, it results that the accident had occurred in a 
way that the now deceased husband and father of the applicants, having 
overtaken a car across the unbroken line, hit the ''Volvo'' vehicle which was 
driving in the opposite lane, and on that occasion he suffered bodily injuries, 
and consequently died on the spot. 

12. The Applicants, considering that the accident involved also the contribution 
and responsibility of the driver of the ''Volvo'' vehicle, which was insured by the 
"Sigal" Insurance Company (hereinafter: the Respondent), submitted a claim 
to the Basic Court in Prishtina against the respondent seeking compensation 
for material and non-material damage. The Applicants in their claim requested 
the Respondent to pay the amount of 7,000 € to each of the Applicants, as well 
as to compensate the material damage in the amount of 800 e, which would be 
reduced by 60% due to the responsibility of the deceased. 

13. On 15 April 2014, the Basic Court in Prishtina rendered the Judgment C. No. 
1851/08, whereby it rejected the claim of the Applicants as unfounded. In the 
reasoning of its Judgment, the Basic Court concluded: 

" ... based on the administered evidence the court found that the traffic 
accident, has resulted by the exclusive fault of the now deceased EC and 
accordingly the claimants were not entitled to compensation for non
material damage, for the psychological pain suffered by the death of the 
spouse respectively the father as well as compensation for material 
damage due to the costs of burial and the erection of a tombstone, within 
the meaning of Article 154 of the LOR which states that "Whoever causes 
injury or loss to another shall be liable to redress it, unless he proves that 
the damage was caused without his fault" and also within the meaning of 
Article 1.8 of Rule 3 of the CBK, on Compulsory Motor Third Party 
Liability Insurance, an act which was in force at the time of the insured 
event, and in which rule it is stipulated that "the driver responsible for the 
damage is not entitled to compensation", respectively he does not have the 
status of third person". 

14. The Applicants filed an appeal with the Court of Appeals against the Judgment 
of the Basic Court C. no. 1851/08, alleging violations of the provisions of 
contested procedure, erroneous and incomplete determination of the factual 
situation and erroneous application of substantive law. 

15. On 14 November 2018, the Court of Appeals rendered the Judgment Ac. no. 
3488/2014, rejecting, the appeal of Applicants as unfounded, by stating that: 

"The Court of First Instance has confirmed the factual situation in its 
entirety and had a realistic view of the factual situation in the present 
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legal case, which is not put into question by the appeal allegations; 
therefore the judgment of the first instance was upheld. 

The existence of fault as a basis for the existence of a right to 
compensation for damages is also required under Article 154 of the LOR, 
"Whoever causes injury or loss to another shall be liable to redress it, 
unless he proves that the damage was caused without his fault" ", as well 
as Article 178 of the LOR, it is stipulated that "In case of an accident 
caused by a motor vehicle in motion and provoked entirely through the 
fault of one owner, the rules of liability on the ground of fault shall apply", 
which means that the respondent in the present case is under no obligation 
to compensate the claimants for the damage sustained, as we are not 
dealing with a shared liability nor with the fault of the driver of the Volvo 
vehicle make insured at the respondent. " 

16. The Applicants filed a request for revision with the Supreme Court against the 
Judgment of the Court of Appeals and the Basic Court, alleging violation of 
contested procedure and erroneous application of substantive law, with 
proposal to quash both aforementioned Judgments and have the case 
remanded for retrial to the court of first instance. 

17. On 27 March 2019, the Supreme Court rendered the Judgment Rev. no. 
48/2019, whereby it rejected the Applicant's request for revision as unfounded. 
In the reasoning of its Judgment, the Supreme Court emphasized: 

"The request for revision states that the substantive law was erroneously 
applied, as the lower instance courts disregarded the fact that the driver of 
the Volvo vehicle insured at the respondent had moved at a speed greater 
than the one permitted. These revision claims were rejected as unfounded 
for the same reasons as those given by the court of first and second 
instance and ... according to the opinion of the expert this vehicle has 
moved in the right lane of the road, and its speed of movement is not the 
cause of the accident .... 

Otherwise the respondent cannot be forced to compensation of damages 
as it has been proved that the damage was not caused with the fault of her 
insured person, so the conditions for the respondent's liability for damages 
providedfor in Article 154 of the LOR are notfulfilled". 

Applicant's allegations 

18. The Applicants allege that the Basic Court, the Court of Appeal and the 
Supreme Court, acting in violation of Article 54 [Judicial Protection of Rights] 
of the Constitution, have denied their right to compensation for the loss of 
their family member, because they established the factual situation and applied 
the substantive law in erroneous manner. 

19. The Applicants allege that the right to compensation for material and non
material damage is a constitutional right guaranteed by Article 54 of the 
Constitution, Article 200 of the LO R and Article 6 and Article 41 of the ECHR. 
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20. The Applicants further allege that they cannot accept the finding of the Basic 
Court, the Court of Appeals, and the Supreme Court that their statement of 
claim is rejected because the Applicants' now deceased husband and father has 
been at fault for the traffic accident and on this basis they are not entitled to 
compensation based on the legal provisions of Article 154 of the LOR. 

21. In this regard, the Applicants allege that the Basic Court, the Court of Appeals 
and the Supreme Court, by the above judgments, have made an erroneous 
interpretation of the provisions of the LOR when finding that the Applicants 
are not entitled to compensation. 

22. The Applicants also allege that such findings of the courts have "violated their 
individual rights and freedoms guaranteed by the European Convention on 
Human Rights and Fundamental Freedoms which are directly applicable in 
the Constitution of the Republic of Kosovo (constitutionality of judgments), 
respectively Article 6 "Right to fair trial" of the ECHR, Article 41 "Just 
satisfaction" of the ECHR, and Article 54 "Judicial Protection of Rights", 
Article 31 "Right for Fair and Impartial Trial" of the Constitution of the 
Republic of Kosovo". 

23. The Applicants request from the Court to approve their Referral, quash all the 
decisions of the regular courts, and remand the case to the Basic Court for 
reconsideration, where their right to compensation for damage caused by a 
tragic death of the spouse, namely their father, would be recognized. 

24. In addition, the Applicants request that their identity be not publicly disclosed, 
claiming that "in the present case we are dealing with compensation which is 
related to the tragic loss of the Applicants' spouse and father, and 
consequently we consider this case to be sensitive". 

Admissibility of the Referral 

25. The Court first examines whether the Referral has fulfilled the admissibility 
requirements established by the Constitution, and further specified by the Law 
and Rules of Procedure. 

26. In this respect, the Court refers to paragraphs 1 and 7 of Article 113 
[Jurisdiction and Authorized Parties] of the Constitution which establish: 

"1. The Constitutional Court decides only on matters referred to the court 
in a legal manner by authorized parties. 

(. .. ) 

7. Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion of all legal remedies provided by law". 

27. In addition, the Court also examined whether the Applicant has fulfilled the 
admissibility requirements as further specified in the Law. In this respect, the 
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Court first refers to Article 47[Individual Requests], 48 [Accuracy of the 
Referral, which provide: 

Article 47 
[Individual Requests] 

"1. Every individual is entitled to request from the Constitutional Court 
legal protection when he considers that his/her individual rights and 
freedoms guaranteed by the Constitution are violated by a public 
authority. 

Article 48 
[Accuracy of the Referral] 

"In his /her referral, the claimant should accurately clarify what rights 
andfreedoms he/she claims to have been violated and what concrete act of 
public authority is subject to challenge". 

Article 49 
[Deadlines] 

"The referral should be submitted within a period of four (4) months. The 
deadline shall be counted from the day upon which the claimant has been 
served with a court decision ... " 

28. As to the fulfilment of these criteria, the Court finds that the Applicants are an 
authorized party challenging an act of a public authority, namely the Judgment 
Rev. no. 48/2019, of the Supreme Court, of 27 March 2019, after having 
exhausted all the legal remedies provided by the law. The Applicants have also 
stated the rights and freedoms which they claim to have been violated, in 
accordance with the requirements of Article 48 of the Law and have submitted 
their referral in accordance with Article 49 of the Law. 

29. In addition, the Court takes into account the Rule 39 [Admissibility Criteria], 
paragraph (2) of the Rules of Procedure, which provides: 

"(2) The Court may consider a referral as inadmissible if the referral is 
manifestly ill founded because the Applicant has not sufficiently proved 
and substantiated the claim". 

30. The Court, by examining the Applicants' Referral, finds that the Applicant 
relate the violations of Articles 54 and 31 of the Constitution, as well as of 
Articles 6 and 41 of the ECHR, with the fact that the regular courts did not 
accept their statement of claim whereby they had sought monetary 
compensation for the unfortunate loss of their spouse, respectively the father. 

31. Specifically, the Court notes that despite the fact that the Applicants have 
alleged violation of many articles of the Constitution and the ECHR, the 
substance of the Applicants' referral concerns the violation of Article 31 of the 
Constitution in conjunction with Article 6 of the ECHR. 
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Allegations of violation of Article 31 of the Constitution in 
conjunction with Article 6 of the ECHR 

32. In this respect, the Court notes, first of all, that the said procedure relates to 
the determination of the applicants' civil rights, more specifically, the right to 
monetary compensation in respect of the statement of claim which the 
Applicants had initiated before the Basic Court regarding a traffic accident. 
Therefore, in the present case we are dealing with a case of a civil-legal nature 
and consequently it results that Article 31 of the Constitution and Article 6 
paragraph 1 of the ECHR are applicable. 

33. By further analysis of the Applicants' allegations whereby they try to justify 
violations of the constitutional rights and rights guaranteed by the ECHR, the 
Court notes that as a basis for all these violations, they mention the fact that 
the courts have erroneously established the factual situation and erroneously 
applied the substantive law and thereby they are brought into a situation where 
they cannot realize their right to monetary compensation. 

34. In this regard, the Court notes, first of all, that according to the case law of the 
European Court of Human Rights (hereinafter: the ECtHR) and that of the 
Constitutional Court, it is not the duty of these courts to review the conclusions 
of the regular courts in relation to the factual situation and the application of 
the law (see, the ECtHR Judgment, Pronina v. Russia, 30 June 2005, no. 
65167/01). 

35. Indeed, the Constitutional Court is not competent to replace the regular courts 
in assessing the facts and evidence, but it is generally the task of the regular 
courts to assess the facts and evidence which they administered (see, the 
ECtHR case, Thomas v. the United Kingdom, Judgment of 10 May 2005, 
application no. 19354/02). It is the duty of the Constitutional Court to 
examine, if eventually, the constitutional rights (the right to a fair trial, the 
right to access to court, the right to an effective legal remedy, etc.) have been 
violated or neglected, as well as whether the application of law was, eventually, 
arbitrary or discriminatory. 

36. Therefore, the Court will exclusively elaborate on the examination of the way in 
which the competent courts have established the facts and applied the positive 
legal regulations, in cases when it is evident that in a certain procedure there 
has been an arbitrary course of action by the regular court, both in the 
procedure of establishing the facts as well as in the procedure of application of 
relevant positive legal regulations. 

37. In this regard, by referring to the Applicants' allegations of a violation of Article 
31 of the Constitution, which, as alleged by them, also led to a violation of 
Article 54 of the Constitution, the Court finds that the Applicants initiated the 
civil proceedings by the statement of claim in order to obtain monetary 
compensation due to a traffic accident, which resulted in a tragic outcome. 

38. The Court notes that the Basic Court, in order to establish the credibility of the 
statement of claim, implemented all the actions and administered the evidence, 
as well as the expert reports and opinions, and thus concluded that the 
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statement claim cannot not be realized for the fact that it has been irrefutably 
established the liability of the person who became the victim of the traffic 
accident. 

39. The Court further notes that establishing of suchlike factual situation, has 
consequently influenced the Basic Court to conclude that in such cases, as it is 
the case of the Applicants, the provisions of Article 154 of the LOR apply which 
regulate who, and under what circumstances and conditions, should be entitled 
to compensation for damages, respectively who is entitled to monetary 
compensation. 

40. The Court also notes that the Court of Appeals and the Supreme Court in their 
judgments dealt with the Applicants' appeal claims concerning the factual 
situation and on that occasion concluded that the facts were correctly 
established by the Basic Court and consequently also the provision of Article 
154 of the LOR was correctly applied. 

41. Moreover, the Court cannot fail to note that the Court of Appeals and the 
Supreme Court have also dealt with the issues raised before them by the 
Applicants regarding the "shared liability of the traffic accident participants", 
as well as with the possible basis which would have enabled them to gain the 
right to monetary compensation. 

42. The Court finds that the Court of Appeals and the Supreme Court explained 
this appeal claim by the standpoint that during the court proceedings was not 
established the shared liability of the participants in causing the traffic 
accident, and therefore also their shared liability for causing the accident does 
not exist, and consequently there is no fault of the driver of the "Volvo" vehicle 
which was insured by the Insurance Company that was sued by the Applicants. 
From this, it results that in this case Article 178 of the LOR applies, which 
stipulates: "In case of an accident caused by a motor vehicle in motion and 
provoked entirely through the fault of one owner, the rules of liability on the 
ground of fault shall apply". On this basis it can be concluded that the 
respondent in this case has no obligation towards the Applicants. 

43. Based on all what is stated above, the Court finds that in the judgments of the 
Basic Court, the Court of Appeals and the Supreme Court there is nothing that 
would lead to the conclusion that there was an arbitrary course of action by the 
courts, both in the procedure of establishing the facts as well as in the 
procedure of application of relevant positive legal regulations. 

44. In the context of the foregoing, the Court also finds that the Applicants' 
allegations for a violation of Article 54 [Judicial Protection of Rights] of the 
Constitution are unfounded, because on the basis of all that has been said 
above, the Court found that in this litigation which it had analyzed the 
Applicants had judicial protection to the extent possible and foreseen at a 
certain stage, taking into consideration the specifics of the claim, what can also 
be seen on the basis of all the actions taken by the courts. Likewise, the Court 
failed to note that the judicial protection of the Applicants was limited or 
prohibited by a decision of any authority (see the Court's decision in case KI 
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159/18, Applicant Azem Duraku, Ruling on Inadmissibility, of 6 May 2019, 
paragraph 84). 

45. In this respect, the Court concludes that the Applicants' right under Article 31 
of the Constitution in conjunction with Article 6 of the ECHR has not been 
violated, consequently it results that there is no violation of Article 54 of the 
Constitution. 

46. The Court also considers that the Applicants do not provide facts that could 
justify the allegation that there is a violation of the constitutional rights which 
they refer to; therefore, there are no elements which prima facie indicate that 
there has been a possible violation of the constitutional rights from Article 54, 
31 of the Constitution in conjunction with Article 6 paragraph 1 of the ECHR 
and that a meritorious review would be necessary. 

47. The Court notes that it is the Applicants obligation to substantiate their 
constitutional claims and present any pima facie evidence indicating a 
violation of the rights guaranteed by the Constitution and the ECHR (see the 
Constitutional Court case no. K119/14 and KI21/14, Applicants: Tafil Qorri and 
Mehdi Syla, of 5 December 2013). 

48. Therefore, the Applicants' Referral is manifestly ill-founded on constitutional 
grounds and must be declared inadmissible pursuant to Rule 39 (2) of the 
Rules of Procedure. 

Other allegations 

49. The Court finds that in the Referral the Applicants also claim a violation of the 
rights and freedoms guaranteed by Article 41 (Just satisfaction) of the ECHR, 
and therefore they have sought a just compensation. The Court cites paragraph 
41 which in its relevant part reads as follows: 

"If the Court finds that there has been a violation of the Convention or the 
Protocols thereto, and if the internal law of the High Contracting Party 
concerned allows only partial reparation to be made, the Court shall, if 
necessary, affordjust satisfaction to the injured party". 

50. The Court, in this respect, notes and finds that Article 41 of the ECHR cannot 
serve as a basis for seeking "just satisfaction" or compensation for non
material damage before the Constitutional Court, as this Article refers to the 
competences of the ECHR and not the competence of the domestic courts as 
part of the ECHR-guaranteed defence mechanism. 

51. However, the Court is bound and conditioned to act solely on the basis of the 
legal and procedural rules governing its work. Neither of the documents 
governing the field of activity and proceedings before this Court and the 
actions it may take do not provide for an equivalent authorization to accord 
"just satisfaction", as such jurisdiction is clearly prescribed to the ECtHR by 
Article 41 of the ECHR in conjunction with Rule 60 of the Rules of Procedure 
of the ECHR. 
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52. The Court, taking into consideration the textual content of Article 41 of the 
ECHR, finds that it is not applicable in the present case, and therefore it will 
not address the allegations in question. 

Request for non-disclosure of identity 

53. The Court recalls that the Applicants requested that their identity be not 
publicly disclosed, alleging "in the present case we are dealing with a 
compensation which is directly related to a tragic loss of the Applicants' 
spouse andfather, and therefore they consider this case to be sensitive". 

54. In this respect, the Court refers to Rule 32 (6) of the Rules of Procedure, which 
provides: 

"Parties to a referral who do not wish their identity to be disclosed to the 
public shall so indicate and shall state the reasons justifying such a 
departure from the rule of public access to information in the proceedings 
before the Court [ ... J." 

55. The Court also refers to Article 8.1. of the Convention on the Rights of the 
Child, which stipulates that: 

"States Parties undertake to respect the right of the child to preserve his or 
her identity, including nationality, name and family relations as 
recognized by law without unlawful interference". 

56. The Court, taking into account the entire contested procedure, notes that at the 
time when the procedure was initiated, some of the applicants belonged to the 
category of minors and that they had had this status during the entire course of 
the contested procedure. On the basis of the case file it also results that, in view 
of this fact, as well as the assessments of expert witnesses and the relevant 
social services, the courts concluded that, as such, they suffered mental and 
psychological pain during the course of the trial due to the loss of their father, 
and consequently fall into the category of particularly sensitive group. 

57. Therefore, the Court, by taking into consideration the Applicants' allegations, 
the case file, as well as the findings of the regular courts, considers that in the 
present case there are special circumstances which may be taken into account 
and to accept the request for protection of identity, since in family matters the 
public can, even indirectly, influence the identity, name and family 
relationships of children. 

58. Therefore, in accordance with Article 8.1. of the Convention on the Rights of 
the Child and Rule 32 (6) of the Rules of Procedure, the Court approves the 
Applicants' request for not having their identity disclosed in public. 
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FOR THESE REASONS 

The Constitutional Court, pursuant to Article 113.1 and 7 of the Constitution, Article 
20 of the Law and Rules 32.6 and 39.2 of the Rules of Procedure, in the session held 
on 7 November 2019, unanimously 

DECIDES 

1. TO DECLARE the Referral inadmissible; 

II. TO GRANT the request for non-disclosure of identity; 

III. TO NOTIFY this Decision to the Parties; 

IV. TO PUBLISH this Decision in the Official Gazette, in accordance with 
Article 2004 of the Law; 

V. This Decision is effective immediately. 

Judge Rapporteur 

Bajram Ljatifi 

Kopje e v§rtetuar 

Overena kopija 

President of the Constitutional Court 

Arta Rama-Hajrizi 
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