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BULLETIN OF CASELAW ¢
Foreword

I have the special honor and pleasure to write, in the capacity of the President of the
Court, this foreword for the 8t Bulletin of the Case Law of the Constitutional Court.
The Bulletin has become a useful reference and frequently cited from those who work
in the field of constitutional law and fundamental human rights and freedoms. This
time we have been keen to show some of the main results of our work during 2018.

The present Bulletin edition contains a number of more special and important cases,
including referrals filed by the Assembly regarding exercising of the function of the
vice president of the Assembly, raising the salaries of senior state functionaries,
constitutional review of the Law on Ratification of the Agreement on the State Border
between the Republic of Kosovo and Montenegro, and the referral filed by the
President of the Republic for interpretation of Article 139 of the Constitution
regarding the appointment of members of the Central Election Commission.

During this year, the Court has also rendered other important decisions related to
individual referrals wherein the issues of the right to fair and impartial trial, the right
to interpretation and application of law in accordance with the fundamental human
rights: the right to reasoned decision, the right to enforce final court decisions res
Jjudicata and the right of access to justice.

It is important to note to future applicants and their representatives, who intend to
file referrals with the Constitutional Court, to consult this Bulletin, as well as
previous Bulletins carefully, and consider whether their case may have any
possibility of success, referring to similar decisions of the Court. It should be clearly
understood that in principle, the right to appeal cannot be denied to any applicant,
but it would be useful that one should become preliminarily familiar with the
jurisprudence of the Court and objectively assess the success of their referral.

The purpose of publishing the decisions of the Court in the Bulletin is to show to the
public that the judges of the Constitutional Court take their decisions independently
and in a completely transparent manner by applying the highest standards of human
rights and constitutional justice.

Finally, I would like to thank and express my special gratitude to the entire staff of
the Court, whose work and support made the publication of the present Bulletin of
Case Law of the Constitutional Court possible.

Arta Rama-Hajrizi

President of the Constitutional Court
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KI150/16, Applicant, Mark Frrok Gjokaj, Constitutional review of
Decision CLM. No. 11/2016 of the Supreme Court of the Republic
of Kosovo, of 13 September 2016

KI150/16, Judgment of 19 December 2018, published on 31.12.2018

Keywords: Individual referral, right to fair and impartial trial, res judicata,
admissible referral, non-violation of constitutional rights

On 13 September 2016, the Supreme Court of Kosovo, by Decision [CLM. No.
11/2016], rejected as ungrounded the request for protection of legality of the
State Prosecutor against the Decision [AC. No. 1579/015] of 4 April 2016 of
the Court of Appeals of Kosovo, which considered as completed the
enforcement proceeding, due to absolute statutory limitation, and all the
actions taken in this enforcement case were repealed.

The Applicant, in his Referral, alleged that Decision [AC. No. 1579/2015] of
4 April 2016 of the Court of Appeals was rendered in violation of his rights
guaranteed by Article 31 [Right to Fair and Impartial Trial] of the
Constitution.

In essence, the Applicant alleges that the Court of Appeals exceeded the legal
powers established in Article 52 of the Law on Enforcement Procedure,
modifying the Decision of the Basic Court in Gjakova [PPP. No. 50/2015] of
2 April 2015, considering the enforcement procedure as completed and
annulling all preliminary actions regarding Decision [C. No. 270/96], of 25
December 1996, of the Municipal Court in Gjakova, which granted the
interim measure.

The Court considered that the course of the present case involved
extraordinary circumstances, including final decisions and contradictory to
each other, of the same court in the same enforcement case. Accordingly, in
the circumstances of the present case, the annulment of all the preliminary
actions taken in the enforcement case, including the previous decisions res
Jjudicata, is in function of “correcting judicial errors and errors of justice”.
The deviation from their observance in the circumstances of the present case
is justified and is necessary as a result of “the circumstances of a substantive
and convincing character” as established by the ECtHR case law.

The Court found that the Applicant's Referral was admissible and, having
regard to the specific characteristics of the case, the allegations raised by the
Applicant and the facts presented by him, the Court, based also on the
standards set out in its case law and in the case law of the ECtHR, does not
find that the right to fair and impartial trial guaranteed by Article 31 of the
Constitution in conjunction with Article 6 of the ECHR has been violated.
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JUDGMENT
in
Case no. KI150/16
Applicant

Mark Frrok Gjokaj

Constitutional review of Decision CLM. No. 11/2016 of the
Supreme Court of the Republic of Kosovo of 13 September 2016

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of:

Arta Rama-Hajrizi, President
Bajram Ljatifi, Deputy President
Bekim Sejdiu, Judge

Selvete Gérxhaliu-Krasniqi, Judge
Gresa Caka-Nimani, Judge

Safet Hoxha, Judge

Radomir Laban, Judge

Remvzije Istrefi-Peci, Judge, and
Nexhmi Rexhepi, Judge

Applicant

1. The Referral was submitted by Mark Frrok Gjokaj, residing in the
village Osek Pashe, Municipality of Gjakova (hereinafter: the
Applicant), who is represented by Teki Bokshi, a lawyer from Gjakova.

Challenged decision

2. The Applicant challenges the Decision [CLM. No. 11/2016] of 13
September 2016 of the Supreme Court of Kosovo (hereinafter: the
Supreme Court) in conjunction with the Decision [AC. No. 1579/2015]
of 4 April 2016 of the Court of Appeals of Kosovo (hereinafter: the
Court of Appeals).
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The Applicant did not specify the date when he was served with the
challenged decision.

Subject matter

4.

The subject matter of the Referral is the constitutional review of the
abovementioned Decision of the Supreme Court, which allegedly
violate the Applicant’s rights guaranteed by Article 22 [Direct
Applicability of International Agreements and Instruments], 29 [Right
to Liberty and Security], Article 30 [Rights of the Accused], Article 31
[Right to Fair and Impartial Trial] of the Constitution of the Republic
of Kosovo (hereinafter: the Constitution) Article 6 [Right to a fair trial]
of the European Convention on Human Rights (hereinafter: the
ECHR), Article 46 [Protection of Property] of the Constitution in
conjunction with Article 1 of Protocol No. 1 (Protection of property) of
the ECHR and Article 53 [Interpretation of Human Rights Provisions]
of the Constitution.

Legal basis

5.

The Referral is based on paragraphs 1 and 7 of Article 113 [Jurisdiction
and Authorized Parties] of the Constitution, Articles 22 [Processing
Referrals] and 47 [Individual Requests] of the Law No. 03/L-121 on
Constitutional Court of the Republic of Kosovo (hereinafter: the Law)
and Rule 32 [Filing of Referrals and Replies] of the Rules of Procedure
of the Constitutional Court of the Republic of Kosovo (hereinafter: the
Rules of Procedure).

On 31 May 2018, the Constitutional Court of the Republic of Kosovo
(hereinafter: the Court) adopted in the administrative session the
amendments and supplementation to the Rules of Procedure, which
was published in the Official Gazette of the Republic of Kosovo on 21
June 2018 and entered into force 15 (fifteen) days after its publication.
Accordingly, in reviewing the Referral, the Court refers to the legal
provisions of the new Rules of Procedure in force.

Proceedings before the Court

7.

On 7 December 2016, the Applicant submitted the Referral to the
Court.

On 23 December 2016, the Court requested the Applicant to complete
the referral form.
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On 27 December 2016, the Applicant submitted the referral form to
the Court.

On 16 January 2017, the President of the Court appointed Judge Gresa
Caka-Nimani as Judge Rapporteur and the Review Panel composed of
Judges: Snezhana Botusharova (Presiding), Ivan Cukalovi¢ and Bekim
Sejdiu.

On 1 February 2017, the Court notified the Applicant about the
registration of the Referral and requested him to submit to the Court
the power of attorney of the representative he claims he has before the
Court and requested that he completes his referral with the relevant
documentation, namely the relevant decisions of the regular courts.
On the same date, the Court notified the Supreme Court about the
registration of the Referral.

On 6 April 2017, the Court requested again the Applicant to submit to
the Court the relevant documentation relating to his Referral.

On 8 May 2017, the Applicant submitted the requested documents to
the Court.

On 16 June 2018, the mandate of judges: Snezhana Botusharova and
Almiro Rodrigues was terminated. On 26 June 2018, the mandate of
judges: Altay Suroy and Ivan Cukalovi¢ was terminated.

On 9 August 2018, the President of the Republic of Kosovo appointed
new judges: Bajram Ljatifi, Safet Hoxha, Radomir Laban, Remzije
Istrefi-Peci and Nexhmi Rexhepi.

On 10 September 2018, the President of the Court rendered a Decision
on the replacement of the Judges: Snezhana Botusharova and Ivan
Cukalovié¢ as members of the Review Panel, and in their place the
Judges: Arta Rama-Hajrizi and Nexhmi Rexhepi were appointed as
members of the Review Panel.

On 8 November 2018, the Court notified about the referral and sent a
copy of it to the respondent in a capacity of the interested party,
namely the debtor M.R. The court notified M.R. that possible
comments could be submitted to the Court within 77 (seven) days.

Within the time limit of 7 (seven) days, no comment was submitted to
the Court by M.R., regarding the Applicant's Referral.
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On 12 November 2018, the notification and copy of the referral were
returned by the mail service to the Court, with the explanation that
M.R. was not at the indicated address.

On 19 December 2018, the Review Panel considered the Report of the
Judge Rapporteur and by majority of votes made a recommendation
to the Court on the admissibility of the Referral.

On the same date, the Court voted by majority of votes, that the
Referral is admissible, and that the challenged decisions, the Decision
[CLM. No. 11/2016] of 13 September 2016 of the Supreme Court in
conjunction with the Decision [AC. No. 1579/2015] of 4 April 2016 of
the Court of Appeals are in compliance with Article 31 [Right to Fair
and Impartial Trial] of the Constitution in conjunction with Article 6
(Right to a fair trial) of the ECHR.

Summary of facts

22.

On an unspecified date, F.GJ., the Applicant's predecessor, filed a
lawsuit with the Municipal Court in Gjakova against M.R., for
confirmation the right of servitude.

Decisions on assigning and granting the enforcement of interim measure

23.

24.

25.

On 25 December 1996, the Municipal Court in Gjakova, by the
Decision [C. No. 270/96], approved the request for interim measure,
ordering M.R. to allow F.GJ. to use the existing road linking the main
road of the village to the parcels of the Applicant's predecessor. In the
relevant Decision, inter alia, it was emphasized that the interim
measure would last until the end of the dispute between the parties by
a final decision.

On an unspecified date, the Applicant and other co-litigating parties,
as heirs of F.GJ, filed a request with the Municipal Court in Gjakova
for allowing the execution of the Decision [C. No. 270/96] of 25
December 1996, of the same Court.

On 3 February 1997, the Municipal Court in Gjakova, by the Decision
[E. No. 419/97], allowed the execution of the Decision [C. No. 270/96]
of 25 December 1996, against the debtor M.R.
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From the case file it results that this Decision was never executed.
Furthermore, it results from the latter that the debtor, namely M.R.,
was served with this Decision on 9 June 2009.

Applicant's request for enforcement of the Decision on interim measure

27.

28.

29.

On an unspecified date, the Applicant addresses the Municipal Court
in Gjakova requesting the enforcement of the Decision [C. No.
270/1996] of 25 December 1996 of the Municipal Court in Gjakova,
which according to his allegation, became final as of 16 June 1997.

On 25 June 2010, the Municipal Court in Gjakova, by Decision [E. No.
419/97], allowed the reconstruction of the case file of this enforcement
case.

On 28 and 29 June 2010, the debtor, namely M.R. filed two
complaints. One was addressed to the Municipal Court in Gjakova
against the Decision [E. No. 419/97] of 3 February 1997 of this Court,
for allowing enforcement, requesting that all enforcement actions
taken in this enforcement case be abrogated. The other complaint was
addressed the District Court in Peja against the Decision [C. No.
270/97] of 25 December 1996 of the Municipal Court in Gjakova,
which decided on the interim measure, alleging an essential violation
of the provisions of the contested procedure, erroneous and
incomplete determination of the factual situation and erroneous
application of the substantive law, proposing that the District Court
modify the challenged decision, by rejecting to impose an interim
measure or by remanding the contested matter for a retrial to the first
instance.

Proceedings as a result of the first appeal of the debtor M.R.

30.

On 31 May 2011, the Municipal Court in Gjakova, by the Decision [E.
No. 419/97] approved the objection of the debtor M.R., and suspended
the enforcement procedure assigned by the Decision [E. No. 419/97]
of 3 February 1997 of the Municipal Court in Gjakova. The Municipal
Court in Gjakova, inter alia, reasoned that it was impossible to obtain
the source file and considering that from the time of the Decision 15
(fifteen) years have passed and that the enforcement of the Decision
has never been realized, despite the fact that enforcement in the
present case was to be considered as an urgent matter, the
enforcement of the Decision on the interim measure “has lost
meaning”. Furthermore, according to the respective Decision, the
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Court could not prove that the decision on the imposition of interim
measure was final and enforceable.

On an unspecified date, the Applicant and other co-litigants filed
appeal with the Court of Appeals against the Decision [E. No. 419/97]
of 31 May 2011 of the Municipal Court in Gjakova, alleging violation of
the provisions of the enforcement procedure, erroneous
determination of the factual situation and erroneous application of
substantive law.

On 2 May 2013, the Court of Appeals, by the Decision [AC. No.
4864/2012], rejected as ungrounded the appeal of the creditors,
namely the Applicants. The Court of Appeals upheld the Decision [E.
No. 419/97] of 31 May 2011 of the Municipal Court in Gjakova.

Proceedings as a result of the second appeal of the debtor M.R.

33-

On 4 April 2013, the Court of Appeals, by the Decision [CA. No.
3662/2012], acting upon the appeal of M.R. of 29 June 2010, rejected
his appeal as out of time. The Court of Appeals reasoned that the
Decision [C. No. 270/96] of 25 December 1996 of the Municipal Court
in Gjakova became final on 16 June 1997. It also reasoned that this
Decision was served on the debtor on 9 June 2009, and consequently,
the debtor, namely the respondent, submitted the appeal after the
deadline of 15 (fifteen) days provided by Law No. 03/L-006 on
Contested Procedure (hereinafter: the LCP).

The second request of the Applicant for enforcement of the Decision on
interim measure

34.

35-

36.

On 7 November 2013, the Applicant and other co-litigants submitted
to the Basic Court in Gjakova a proposal for enforcement of the
Decision [C. No. 270/96] of 25 December 1996 of the Municipal Court
in Gjakova, which was confirmed by the Decision [Ca. No. 3662/12] of
4 April 2013 of the Court of Appeals after declaring the debtor’s appeal
as out of time.

On 11 November 2013, the Basic Court in Gjakova, by the Decision [Cp.
No. 1281/2013], imposed the enforcement based on the Decision [C.
No. 270/96] of 25 December 1996 of the Municipal Court in Gjakova.

On 11 December 2013, the debtor, namely M.R., filed an objection with
the Basic Court in Gjakova against the aforementioned Decision of the
Basic Court. The debtor referred to the Decision [Ac. No. 4864/2012]
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of 2 May 2013, which confirmed the suspension of the enforcement
procedure in the circumstances of the case.

On 14 May 2014, the Applicant and other co-litigants filed a request
with the Basic Court in Gjakova for transferring the case to the private
enforcement agent.

On 15 May 2014, the Basic Court in Gjakova, according to the case file,
before deciding on the objection of debtor M.R. of 11 December 2013
against the Decision [Cp. No. 1281/2013] of 11 November 2013,
through the Conclusion [E. No. 1281/2013] approved the Applicant's
request and transferred the enforcement case [E. No. 1281/13] to the
private enforcement agent. According to the Legal Remedy, no appeal
was allowed against this decision.

On 21 July 2014, the Basic Court in Gjakova, by the Decision [CP. No.
281/13], rejected as ungrounded the objection of debtor M.R. filed
against the Decision [CP. No. 1281/2013] of 11 November 2013 of the
Basic Court in Gjakova, allowing the enforcement and emphasizing
that the appeal against this decision does not stop the enforcement
procedure.

On 24 July 2014, the debtor M.R. filed appeal with the Court of
Appeals against this Decision, namely the Decision [CP. No. 281/13]
of 21 July 2014 of the Basic Court in Gjakova. The debtor again
referred to the Decision [Ac. No. 4864/2012] of 2 May 2013, which
upheld the suspension of the enforcement procedure in the
circumstances of the case.

On 7 October 2014, the Court of Appeals, by the Decision [AC. No.
3356/14], rejected as ungrounded the appeal and upheld the Decision
[CP. No. 1281/2013] of 21 July 2014 of the Basic Court in Gjakova. The
Court of Appeals reasoned that the Decision [C. No. 270/96] of 25
December 1996 became final and was an enforcement title from 4
April 2013, when it was upheld by the Decision [CA. No. 3662/2012]
of the Court of Appeals.

On 24 March 2015, the private enforcement agent, through the
Conclusion [P. No. 02/14], notified the debtor M.R. about the
assignment of the enforcement on 31 March 2015 according to the
Applicant's proposal, based on the Decision [C. No. 270/96] of 25
December 1996 of the Municipal Court in Gjakova.

Repeal of the Decision on interim measure
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On 30 March 2015, the debtor M.R. filed a request with the Basic Court
in Gjakova, seeking the suspension of the enforcement procedure with
the private enforcement agent and to quash all procedural actions
taken in the enforcement case. Among other things, the debtor M.R.
referred again to the Decision [Ac. No. 4864/2012] of 2 May 2013,
which confirmed the suspension of the enforcement procedure. The
creditors, namely, the Applicants did not file an answer to this appeal.

On 2 April 2015, the Basic Court in Gjakova, by the Decision [PPP. No.
59/15] rejected the Referral as ungrounded, finding that it did not
notice any irregularity in the enforcement procedure. In addition, the
Basic Court in Gjakova reasons that the Decision [C. No. 270/96] of 25
December 1996 was upheld by the Decision [CA. No. 3660/2012] of 4
April 2013 and consequently, the Decision by which the interim
measure was final and based on the Law No. 04/L-139 on the
Enforcement Procedure (hereinafter: the LEP) was an enforcement
document. The appeal against this Decision, according to the latter,
was allowed in the Court of Appeals.

On 13 April 2015, the debtor M.R. filed an appeal with the Court of
Appeals against the Decision [PPP. No. 59/15], of 2 April 2015 of the
Basic Court in Gjakova, alleging violation of the provisions of the
enforcement procedure and violation of the provisions of the
substantive law. The debtor, inter alia, requested that the enforcement
procedure be suspended and that all preliminary enforcement actions
be quashed. The response to the appeal was also filed by the
Applicants. Both parties referred to the decisions of the Court of
Appeals, the Decision [CA. No. 3662/2012] of 4 April 2013, and the
Decision [AC. No. 4864/2012] of 2 May 2013, namely, contradictory
to one another, in their respective favor.

On 4 April 2016, the Court of Appeals, by the Decision [AC. No.
1579/2015] approved as grounded the appeal of the debtor M.R., and
modified the Decision [PPP. No. 59/2015] of the Basic Court in
Gjakova of 2 April 2015, considering the enforcement procedure as
completed based on Article 66 of the LEP due to the absolute
prescription in conjunction with Article 361 of the LOR and annulled
all actions taken in this enforcement case. The Court of Appeals, inter
alia, reasoned that under Article 66 of the LEP, the enforcement
procedure ends ex officio, when the absolute deadline of prescription
for enforcement is exceeded, a requirement that was fulfilled in the
circumstances of the case.
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On 25 May 2016, upon the Applicants' request, the State Prosecutor of
Kosovo filed a request for protection of legality [KMLC. No. 30/2016],
against the Decision [AC. No. 1579/015] of 4 April 2016 of the Court of
Appeals, alleging essential violation of the provisions of the contested
procedure, with a proposal that this Decision should be quashed by
leaving the Decision [PPP. No. 59/2015] of 2 April 2015 of the Basic
Court in Gjakova or proposing that the case be remanded for retrial.

On 13 September 2016, the Supreme Court, by the Decision [CLM. No.
11/2016] rejected as ungrounded the request for protection of legality
of the State Prosecutor reasoning that, based on the LCP, it is limited
only to examining the violations that the Public Prosecutor points out
in his request, while the latter, according to the Supreme Court, “does
not have legal support in the essential violations established by the
provision of Article 247, paragraph 1 a) of the LCP”.

Applicant’s allegations

49.

50.

51.

The Applicant alleges that the Decision [CLM. No. 11/2016] of 13
September 2016, of the Supreme Court, violated the rights guaranteed
by Article 22 [Direct Applicability of International Agreements and
Instruments], Article 29 [Right to Liberty and Security], Article 30
[Rights of the Accused], Article 31 [Right to Fair and Impartial Trial]
in conjunction with Article 6 (Right to a fair trial) of the ECHR , Article
46 [Protection of Property] of the Constitution in conjunction with
Article 1 of Protocol No. 1 (Protection of property) of the ECHR and
Article 53 [Interpretation of Human Rights Provisions] of the
Constitution.

The Applicant alleges that the Decision [CP. No. 1281/13] of 21 July
2014 of the Basic Court in Gjakova, which allowed the enforcement of
the Decision on interim measure and which was upheld by the Court
of Appeals by the Decision [AC. No. 3356/14] of 7 October 2014, is
final. According to these decisions, the Decision [C. No. 270/96] of 25
December 1996 became final and was an enforcement title from 4
April 2013, when it was upheld by the Decision [CA. No. 3662/2012]
of the Court of Appeals.

The Applicant further alleges that the Decision [AC. No. 1579/2015] of
the Court of Appeals of 4 April 2016 was found to be in violation of his
fundamental rights and freedoms guaranteed by Article 31 [Right to
Fair and Impartial Trial] of the Constitution, because according to the
allegation, the Court of Appeals had exceeded the legal powers set
forth in Article 52 of the LEP, modified the Decision [PPP. No.
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50/2015] of the Basic Court of 2 April 2015 considering the
enforcement procedure as completed, and annulling all preliminary
actions related to the initial Decision on interim measure of 1996.

In addition, the Applicant alleges that his Referral relates to the case
KI70/16, Resolution on Inadmissibility of 5 October 2017.

53. The Applicant addresses the Court with the request to annul the
Decision [CLM.nr.11 / 2016] of 13 September 2016 of the Supreme
Court in relation to Decision [AC.nr.1579 / 2015] of 4 April 2016 of the
Court of Appeals.

Admissibility of the Referral

54.

55-

56.

The Court examines whether the Applicant has fulfilled the
admissibility requirements established in the Constitution and further
specified in the Law, and foreseen in the Rules of Procedure.

In this respect, the Court refers to paragraphs 1 and 7 of Article 113
[Jurisdiction and Authorized Parties] of the Constitution which
establish:

“1. The Constitutional Court decides only on matters referred to
the court in a legal manner by authorized parties.

[...]

7. Individuals are authorized to refer violations by public
authorities of their individual rights and freedoms guaranteed by
the Constitution, but only after exhaustion of all legal remedies
provided by law”.

In addition, the Court also examines whether the Applicant has met
the admissibility requirement as provided by the Law. In this regard,
the Court first refers to Article 48 [Accuracy of the Referral] and 49
[Deadlines] of the Law, which stipulate:
Article 48
[Accuracy of the Referral]

“In his/her referral, the claimant should accurately clarify what
rights and freedoms he/she claims to have been violated and
what concrete act of public authority is subject to challenge”.
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Article 49
[Deadlines]

“The referral should be submitted within a period of four (4)
months. The deadline shall be counted from the day upon which
the claimant has been served with a court decision...”.

As to the fulfillment of these requirements, the Court considers that
the Applicant is an authorized party and challenges an act of a public
authority, namely the Decision [CLM. No. 11/2016] of 13 September
2016 of the Supreme Court after having exhausted all legal remedies
provided by law. The Applicant has also clarified the fundamental
rights and freedoms that have allegedly been violated in accordance
with the requirements of Article 48 of the Law and has submitted the
Referral in accordance with the deadlines foreseen in Article 49 of the
Law.

The Court also refers to the admissibility criteria laid down in its Rules
of Procedure. In this regard, the Court notes that the Applicant has
met the admissibility criteria established in items a), b) and c¢) of
paragraph 1 of Rule 39.

However, in the circumstances of the present case, the Court also
refers to item b) of paragraph 3 of Rule 39, according to which the
Court may consider a referral inadmissible if it is incompatible ratione
materiae with the Constitution.

In this regard, the Court notes that, having regard to the fact that in
the circumstances of the case, the judicial proceedings resulting in the
challenged decisions for the subject of review had an “interim
measure” and therefore, relate to the “preliminary proceedings”,
based on the case law of the European Court of Human Rights
(hereinafter: the ECtHR), Article 31 of the Constitution in conjunction
with Article 6 of the ECHR, are in principle not applicable.

Therefore, in order to find whether this Referral is compatible
rationae materiae with the Constitution, the Court will first elaborate
and then apply the principles established by the case law of the ECtHR
and the case law of the Court, as to the applicability of the procedural
guarantees of Article 31 of the Constitution in conjunction with Article
6 of the ECHR in the circumstances of the present case, namely in the
“preliminary proceedings”.
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Applicability of Article 31 of the Constitution in conjunction with Article 6 of
the ECHR in the “preliminary proceedings”

62.

63.

64.

The Court notes that the ECtHR case law limits the applicability of
Article 6 of the ECHR to the “preliminary proceedings”.
Consequently, the applicability of procedural guarantees of Article 31
of the Constitution in conjunction with Article 6 of the ECHR, in the
circumstances of the case, the Court will determine, basing on the case
law of the ECtHR. (See also Judgment in case No. KI122/17, Applicant,
Ceskd Exportni Banka A. S., Judgment of 30 April 2018, paragraph
124).

The Court notes first that the scope of Article 6 of the ECHR, in the
civil section, applies to proceedings that define “civil rights or
obligations". (See case of ECtHR: Ringeisen v. Austria, Application
No. 2614/65, Judgment of 22 June 1972). The ECtHR has held that, in
order to be Article 6 in its applicable civil context, "there must be a
dispute over a civil right”, which can be said, at least on an
argumentative basis, that is recognized in local law, regardless of
whether it is also protected by the Convention. The dispute must be
true and serious; it can be related not only to the existence of the
right, but also to the scope and manner of its realization; and finally,
the outcome of the proceedings should be directly determinant of the
right in question; unclear connections or distant consequences are
not enough to activate Article 6 paragraph 1”. (See ECtHR: Mennitto
v. Italy, Application No. 33804/96, Judgment of 5 October 2000,
para. 23; Giilmez v. Turkey, Application No. 16330/02, Judgment of
20 May 2008, para. 28; and Micallef v. Malta, No. 17056/06,
Judgment of 15 October 2009, paragraph 74).

The Court further notes that the “preliminary proceedings”, like those
concerned with the granting of an interim measure/injunctive relief -
are not considered to determine “civil rights and obligations” and
therefore, do not usually fall within the ambit of such protection under
Article 6 of the ECHR. (See ECtHR cases: Wiot v. France, appl. no.
43722/98, Judgment of 7 January 2003; APIS a.s. v. Slovakia, appl.
no. 39754/98, Decision of 13 January 2000; Verlagsgruppe NEWS
GMBH v. Austria, appl. no. 62763/00, Decision of 23 October 2003;
Libert v. Belgium, appl. no. 44734/98, Judgment of 8 July 2004;
Micallef v. Malta, application no. 17056/06, Judgment of 15 October
2009, paragraph 83, see also Case No. KI 122/17, Applicant Ceska
Exportni Banka A.S, Judgment of 30 April 2018, paragraph 126).
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Nevertheless, in certain cases, the ECtHR has applied Article 6 of the
ECHR to such “preliminary proceedings” when it considered that the
injunctive relief measures were determinant for the civil rights of the
Applicant. (See, inter alia, ECtHR cases Aerts v. Belgium, appl. No.
25357/94, Judgment of 30 July 1998; Boca v. Belgium, appl. no.
50615/99, Judgment of 15 November 2012; Micallef v. Malta,
application no. 17056/06, Judgment of 15 October 2009, paragraph
75; see also Case of the Court No. KI122/17, Applicant Ceska Exporitni
Banka A.S, Judgment of 30 April 2018, paragraph 127).

By Judgment Micallef v. Malta in 2009, the ECtHR altered its
previous approach towards regarding non-applicability of procedural
safeguards of Article 6 of the ECHR in the “preliminary proceedings”.
(see also Case No. KI122/17, Applicant Ceska Exportni Banka A.S,
Judgment of 30 April 2018, paragraph 128). In changing this position,
the ECtHR argued, inter alia, as follows:

“The exclusion of interim measures from the ambit of Article 6 has
so far been justified by the fact that they do not in principle
determine civil rights and obligations. However, in
circumstances where many Contracting States face considerable
backlogs in their overburdened justice systems leading to
excessively long proceedings, a judge’s decision on an injunction
will often be tantamount to a decision on the merits of the claim
for a substantial period of time, even permanently in exceptional
cases. It follows that, frequently interim and main proceedings
decide the same civil rights or obligations and have the same
resulting long-lasting or permanent effects.”" (See ECtHR case:
Micallefv. Malta, appl. no. 17056/06, Judgment of 15 October

2009, paragraph 79).

However, this Judgment does not eliminate all limitations as to the
applicability of Article 6 of the ECHR with regard to interim measures.
The judgment in question concluded the applicability of Article 6 of
the ECHR to “preliminary proceedings” on the eligibility of the same
as “civil rights or obligations”. (See, ECtHR case, Micallef v. Malta,
application no. 17056/06, Judgment of 15 October 2009, paragraph
83). While this qualification was conditional on the fulfillment of two
essential conditions: a) the “preliminary procedure” should cover a
“civil” right, and b) this procedure should effectively determine civil
law. (See, inter alia, ECtHR case, Micallef v. Malta, application
17056/06, Judgment of 15 October 2009, paragraphs 84 and 85, and
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Case KI122/17, Applicant Ceska Exportni Banka AS, Judgment of 30
April 2018, paragraphs 129-131).

More specifically, as to the first requirement, the right at stake in both
the main and the injunction proceedings should be “civil” within the
autonomous meaning of that notion under Article 6 of the ECHR. (See,
inter alia, ECtHR cases: Stran Greek Refineries and Stratis
Andreadis v. Greece, application no. 13427/87, Judgment of 9
December 1994, paragraph 39; Konig v. Germany, application no.
6232/73, Judgment of 28 June 1978, paragraphs 89-90; Ferrazzini v.
Italy, application no. 44759/98, Judgment of 15 July 1999, paragraphs
24-31; Roche v. United Kingdom, application no. 32555/96, Judgment
of 9 December 1994, paragraph 119; and Micallef v. Malta, application
no. 17056/06, Judgment of 15 October 2009, paragraphs 84).

As regards the second requirement, the ECtHR notes that the nature
of the interim measure should be scrutinised, as whenever an interim
measure/injunction relief can be considered effectively to determine
the civil right or obligation at stake -Article 6 will be applicable. (See
the case of ECtHR Micallef v. Malta, application no. 17056/06,
Judgment of 15 October 2009, paragraph 85).

The application of the above referred principles to the circumstances of the
present case

70.

71.

In this regard, and in the circumstances of the present case, the Court
notes that the interim measure was imposed until the resolution of the
civil dispute between the parties concerned with the right of servitude.
The Court also notes that the “preliminary procedure”, namely the
provisional measure in the circumstances of the present case, covers a
“civil” right, thus fulfilling the first condition for the applicability of
the procedural guarantees of Article 6 of the ECHR. In addition, with
regard to the second condition, the Court notes that the interim
measure initially imposed in 1996, in fact effectively establishes the
civil law in question. The Court notes that the interim measure for
which all court proceedings were further conducted, in essence and
effectively resolves the civil dispute between the parties in favor of the
Applicant. As a result, all the court proceedings were focused on the
imposition and challenging the interim measure and were not directed
at resolving the civil dispute.

Therefore, taking into account the right included in the “preliminary
proceedings”, namely the interim measure and its decisive nature for



BULLETIN OF CASE LAW 26

the civil law in question, the Court finds that the circumstances of the
case, based on the ECHR case law, meet the criteria for the application
of the procedural safeguards embodied in Article 31 of the
Constitution in conjunction with Article 6 of the ECHR.

72.  Therefore, the Court finds that the Applicant's Referral is compatible
rationae materie with the Constitution.

73.  Finally, the Court also finds that this Referral is not manifestly ill-
founded in accordance with Rule 39 (2) of the Rules of Procedure and
that it is not inadmissible on any other ground based on the Rules of
Procedure. Accordingly, it must be declared admissible. (see case of
ECtHR Alimucaj v. Albania, application no. 20134/05, Judgment of 9
July 2012, paragraph 144; see also case KI97/16, Applicant IKK
Classic, Judgment of 9 January 2018, paragraph 38).

Relevant legal provisions
LAW NO. 04/L-139 ON THE ENFORCEMENT PROCEDURE

TITLEV
APPLICATION OF ENFORCEMENT
[...]

Article 52

Irregularities during the conduct of enforcement

1. Party or other participant in the procedure may request the court
through a submission to correct irregularities caused by the
enforcement body during the conduct of enforcement. The present
delivery shall be done to the court within seven (7) days of alleged
irregularity.

2. Upon request from paragraph 1 of this article, if the submitter
has proposed this, the court shall issue a decision within three (3)
days from the day of delivery of submission.

TITLE VII
POSTPONEMENT, SUSPENSION AND CONCLUSION OF
THE ENFORCEMENT

[...]

Article 66
Completion of enforcement procedure



BULLETIN OF CASE LAW 27

1. Unless foreseen otherwise by this law, the enforcement will
conclude ex officio if the enforcement document is annulled,
amended, revoked, invalidated or in other manner rendered
ineffective, respectively if the certificate for its enforceability is
annulled by a final decision. Enforcement will also conclude ex
officio if a case has been suspended twice and fulfills the criteria
for entering suspended status as defined in paragraph 1 of Article
65 of this Law.

2. Enforcement will end ex officio also when in accordance with
legal provision by which are regulated obligatory relations, third
person fulfills obligation in benefit of the creditor instead of
debtor.

3. Enforcement will end also when it has become impossible or for
other purposes it cannot be enforced, and after expiring the
absolute statute of limitation for enforcement.

4. After the settling of the creditor’s credit, a decision shall be
issued ending the enforcement procedure.

TITLE VIII
LEGAL REMEDIES

Article 67

Regular legal remedies

1. 1. In the enforcement procedure, regular legal remedies are:
1.1. objection, and

1.2. complaint.

Article 68

Extra-ordinary legal remedies

1. No repetition and revision of the procedure is allowed in
enforcement procedure.

2. Restitution into previous state shall be permitted only in case of
disrespecting the deadline for filing an objection and appeal
against the enforceable decision for compulsory enforcement.

Article 69

Objection against decision on enforcement

1. Objections may be presented only against the decision allowing
the enforcement.

2. Objections shall be filed in written in the basic court that issued
the challenged enforcement, when the court is the enforcement
body.

3. Objections shall be filed in written, in the basic court as provided
under paragraph 5 of Article 5 of this Law when the enforcement
body is a private enforcement agent.
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4. The basis for the objection must be stated and supported by
appropriate evidence. Evidence for objection must be submitted in
written otherwise the objection shall be rejected.

5. Objections against the enforcement decision or enforcement
writ may be filed exclusively under the provisions of Article 71 of
this Law.

6. Objection shall contain details of the enforcement decision
appealed, reasons of objection and debtor’s signature.

7. The decision by which the enforcement proposal is rejected or
refused may be attacked only by an appeal of the enforcement
creditor. This appeal shall be governed by Article 77 of this Law.

[...]

Article 71

Reasons for objection

1. Objection under article 69 of this Law may be based only on
findings that::

1.1. the document, based on which the enforcement decision or
enforcement writ has been issued, does not have an executive title,
or if it does not have any feature of enforceability;

1.2. the enforcement, based on which the enforcement decision or
enforcement writ has been issued, is overruled, annulled,
amended or in other way invalidated, respectively if in other way
has lost its effect or it is concluded that it is without legal effect;
[...]

1.4. deadline by when, according to the law the enforcement may
be requested, has expired;

[...]

Article 74
Enactment and enforceability of decisions in
enforcement procedure

1. The decision against which an objection is not filed within the
foreseen deadline shall become final and enforceable.

2. The decision against which an objection is refused as untimely
becomes enforceable, while if an appeal against the decision is not
permitted, then it also becomes final.

3. The decision in which the objection is rejected becomes final if
an appeal against it is not filed in the foreseen legal deadline, or if
the filed appeal is dismissed as ungrounded.

[...]
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Article 77

Appeals against the decision on the objection

1. Against the decision on objection parties have the right on
appeal.

2. The appeal against the decision on objection shall be filed
through the first instance court for the second instance court
within seven (77) days from the day of acceptance.

3. Copy of the appeal shall be submitted to opposing party and
other participants who may present response to the appeal within
three (3) days.

4. Following receiving the response to appeal or following the
deadline for response, the case with all submissions shall be sent
to the second instance court within three (3) days. Regarding the
appeal, the second instance court shall decide within fifteen (15)
days.

5. The appeal on the decision on the objection does not halt the
executive procedure unless guarantees have been provided for the
full amount of the credit as described under Article 78 of this law.
6. In the event the debtor as appealing party is successful in its
appeal, and if its assets have been enforced against upon pursuant
to the enforcement decision, he may seek counter enforcement
under the provisions on counter enforcement of this law.

[...]

Article 79

Complaints against irregularities during the conduct of
enforcement

1. A party or another participant in the procedure may file a
complaint with a court concerning irregularities committed by the
enforcement body during the conduct of enforcement procedure.
The present delivery is made by a written submission to the
competent court within seven (7) days of the alleged irregularity.
2. Upon request from paragraph 1 of this Article, if the submitter
has proposed this, the court issues decision within three (3) days
from the day of delivery of submission.

3. Against the decision provided in paragraph 2 of this Article,
parties or other participants in the procedure are entitled to
appeal. The provisions of article 77 of this Law on appeal against
the decision are applicable.

LAW NO. o4/L-077 ON OBLIGATIONAL
RELATIONSHIPS
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SUB-CHAPTER 2
PERIOD REQUIRED FOR STATUTE-BARRING

[...]

Article 361

Claims determined before court or other relevant
authority

1. All claims determined by a final court ruling or by a ruling by
another relevant authority or through settlement before the court
or another relevant authority shall become statute-barred after ten
(10) years, including those for which a shorter period is stipulated
by the statute of limitations.

2. All periodic claims originating from such rulings or settlement
and falling due in the future shall become statute-barred after the
period stipulated for the statute-barring of periodic claims.

Merits of the Referral

74.

75-

76.

The Court recalls that the Applicant alleges that the abovementioned
Decision of the Supreme Court in conjunction with the Decision [AC.
No. 1579/2015] of 4 April 2016 of the Court of Appeals, were rendered
in violation of his rights guaranteed by Article 22 [Direct Applicability
of International Agreements and Instruments], Article 29 [Right to
Liberty and Security], Article 30 [Rights of the Accused], Article 31
[Right to Fair and Impartial Trial] of the Constitution in conjunction
with Article 6 (Right to a fair trial) of the ECHR, Article 46 [Protection
of Property] of the Constitution in conjunction with Article 1 of
Protocol no. 1 (Protection of property) of the ECHR, as well as Article
53 [Interpretation of Human Rights Provisions] of the Constitution.

The Court initially notes that, with regard to allegations of violation of
Articles 22, 29, 30, 46 and 53 of the Constitution, the Applicant does
not provide any reasoning in support of the alleged violations of these
articles. Consequently, the Court will focus on examining the
Applicant's allegations of violation of the procedural guarantees of
Article 31 of the Constitution in conjunction with Article 6 of the
ECHR.

In this regard, the Court recalls that the Applicant alleges that when
rendering the Decision [AC. No. 1579/2015] of 4 April 2016, the Court
of Appeals exceeded its competences as provided by law, by modifying
the Decision [PPP. No. 59/2015] of 2 April 2015 of the Basic Court in
Gjakova. The Applicant further claims that two preliminary decisions



77-

78.

BULLETIN OF CASE LAW 31

in the circumstances of the present case, Decision [AC. No. 3356/14]
of 7 October 2014 of the Court of Appeals in conjunction with the
Decision [CP. No. 281/13] of 21 July 2014 of the Basic Court in
Gjakova, became final and consequently, res judicata.

In this regard, the Court notes that the Applicant's essential
allegations relating to the alleged violations of the procedural
safeguards guaranteed by Article 31 of the Constitution in conjunction
with Article 6 of the ECHR have been interpreted in detail through the
case law of the ECHR, in accordance with which the Court, pursuant
to Article 53 [Interpretation of the Human Rights Provisions] of the
Constitution, is required to interpret the fundamental rights and
freedoms guaranteed by the Constitution. Therefore, in interpreting
the allegations of a violation of Article 31 of the Constitution in
conjunction with Article 6 of the ECHR as regards the respect or the
possibility of modifying a final decision, the Court will refer to the case
law of the ECtHR.

In assessing these allegations of the Applicant, the Court will first
elaborate the general principles regarding the right to legal certainty
and the respect of a final court decision, as established by the ECtHR
and the Court, in order to apply them in the circumstances of the
present case.

General principles regarding the right to legal certainty and observance of
a final court decision

79-

8o.

The Court initially recalls that the right to fair and impartial trial
requires that a matter which has become res judicata is to be
considered irreversible, in accordance with the principle of legal
certainty. (See ECtHR case Brumarescu v. Romania, appl. no.
28342/95, Judgment of 28 October 1999, paragraph 61; also Case of
the Court KI122/17, Applicant Ceska Exportni Banka A.S, Judgment
of 30 April 2018, paragraph 149, and Case KI67/16, Applicant
Lumturije Voca, Resolution on Inadmissibility of 4 January 2017,
paragraph 87).

This approach is consistent with the ECtHR case law, which has
emphasized that one of the fundamental aspects of the rule of law is
the principle of legal certainty, which presupposes respect for the
principle of res judicata, which is the principle of final court decisions.
(See, inter alia, ECtHR cases: Ponomaryov v. Ukraine, application
no. 3236/03, Judgment of 3 April 2008, paragraph 40; Ryabykh v.
Russia, application no. 52854/99, Judgment of 24 July 2003, paras
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52 and 56; and Case KI67/16, Applicant Lumturije Voca, Resolution
on Inadmissibility of 4 January 2017, paragraph 85). This principle,
according to the ECtHR, provides that “no party is entitled to seek a
review of a final and binding judgment merely for the purpose of
obtaining a rehearing and a fresh determination of the case”. (See,
inter alia, ECtHR case Ryabykh v. Russia, application no. 52854/99,
Judgment of 24 July 2003, paragraph 52; and Case K167/16, Applicant
Lumturije Voca, Resolution on Inadmissibility of 4 January 2017,
paragraph 86). According to ECtHR, “a departure from that principle
is justified only when made necessary by circumstances of a
substantial and compelling character”. (see case of ECtHR
Ponomaryov v. Ukraine, application no. 3236/03, Judgment of 3
April 2008, para. 40).

In the function of respecting this principle, the ECtHR, through its
case law, has held that in reviewing appeals, higher courts should
exercise their legal powers in function of correcting court and justice
errors, but not conduct a new review, simply to introduce a new
viewpoint. (See case of the ECtHR Ryabykh v. Russia, application No.
52854/99, Judgment of 24 July 2003, paragraph 52 and case of
KI122/17, Applicant Ceska Exportni Banka AS, Judgment of 30 April
2018, paras 152 and 153). The latter, according to the ECtHR, is
possible only in exceptional circumstances. Specifically, in this regard,
the ECtHR has held that:

“Higher courts' power of review should be exercised for
correction of judicial mistakes, miscarriages of justice, and not to
substitute a review. The review cannot be treated as an appeal in
disguise, and the mere possibility of two views on the subject is
not a ground for re-examination. Departures from that principle
are justified only when made necessary by circumstances of a
substantial and compelling character”.[...] (See, for example, the
case of ECtHR Ryabykh v. Russia, application no. 52854/99,
Judgment of 24 July 2003, paras 52 and 56).

Moreover, the ECtHR, through case Nikiti v. Russia, has further
defined the definition of the res judicata concept, defining the general
criteria on the basis of which a decision will be considered as such.
(See also case of the Court KI122/17, Applicant Ceska Exportni Banka
A.S, Judgment of 30 April 2018, paragraph 150). Based on the
judgment in question, a decision will be res judicata if: a) the decision
is irrevocable because there are no further available remedies, or b)
when the deadline for the use of the latter has expired. Specifically, the
ECtHR emphasized:
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“According to the explanatory report to Protocol NO.7, which itself
refers back to the European Convention on the International
Validity of Criminal Judgments, a "decision is final 'if, according
to the traditional expression, it has acquired the force of res
Jjudicata. This is the case when it is irrevocable, that is to say when
no further ordinary remedies are available or when the parties
have exhausted such remedies or have permitted the time-limit to
expire without availing themselves of them”. (see case Nikitin v.
Russia, application no. 50178/99, ECtHR, Judgment of 15
December 2004, para 37).

Therefore, and based on the ECtHR case law, in principle, a decision
becomes final and res judicata if a) the decision is irrevocable because
no further remedies are available; or b) when the time limit for using
them has expired. The latter are considered irreversible in accordance
with the principle of legal certainty as one of the fundamental aspects
of the rule of law. Furthermore, the competences of the courts cannot
be exceeded in the assessment of such decisions in view of the new
case review or the issuance of a new view which has no basis for
reconsideration.

However, the case law of the ECtHR provides an exception to these
principles: the circumstances of a substantial and compelling
character. More specifically, in exercising the function of the courts to
“correct judicial errors and errors of justice”, a departure from that
principle of respect for a final decision, namely res judicata, is justified
only when made necessary by the circumstances of a substantial and
compelling character”.

Finally and in this regard, the Court recalls that the ECtHR has
established that the principle of res judicata not only applies to final
judicial decisions on merits, but also to decisions related to
“preliminary proceedings” . (see, inter alia, the case, Okyay and
Others v. Turkey, Judgment of 12 July 2005, application no.
36220/97, paragraphs 72-75 and other references included therein;
see also, Case no. KI122/17, Ceskd Exportni Banka A.S, Judgment of
the Constitutional Court of 18 April 2018, paragraph 158).

Application of the above referred principles to the circumstances of the
present case

86.

The Court first recalls that the parties to the dispute from 1996 until
the final decision of the Supreme Court of 2016, which the Applicant
challenges before the Court, have gone through judicial proceedings
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regarding the enforcement of the Decision [C. No. 270/96] of 25
December 1996 of the Municipal Court in Gjakova, through which the
request for interim measure was initially approved. Despite the fact
that the same Court, by the Decision [E. No. 419/97] of 3 February
1997, had allowed the execution of this measure, it was never executed.
The parties to the dispute since 2009 addressed to the regular courts
by requesting, namely challenging the execution of the interim
measure of 1996. The following court proceedings resulted in a
number of decisions, contradictory to one another.

On one hand, on 4 April 2013, the Court of Appeals, by Decision [CA.
No. 3662/2012], rejected the appeal of the respondent, namely the
debtor M.R., filed against the Decision [C. No. 270/96] of the
Municipal Court in Gjakova, of 25 December 1996, as out of time,
upholding the finality of the interim measure established in 1996. The
Court notes that against the above-mentioned Decision of the Court of
Appeals, no appeal was allowed. Therefore, the Applicants allege that
after this decision, the question of the interim measure had become an
adjudicated matter.

On the other hand, a month later, the same court, namely, the Court
of Appeals, by the Decision [AC. No. 4864/2012] of 2 May 2013,
upheld the Decision [E. No. 419/97] of 31 May 2011 of the Municipal
Court in Gjakova, confirming the approval of the appeal of the
respondent, namely the debtor M.R., and thus suspending the
enforcement procedure of the interim measure. The Court notes that
against the above-mentioned Decision of the Court of Appeals, no
appeal was allowed. Consequently, the respondent, namely the debtor
M.R., during all further court proceedings, alleged that after this
decision, the question of the interim measure had become an
adjudicated matter.

The Court emphasizes the fact that the Court of Appeals in the same
case rendered two opposite decisions, one in favor of the Applicant,
while the other in favor of the debtor M.R. Moreover, the Court
reiterates that no appeal was allowed against the respective decisions
of the Court of Appeals and accordingly, pursuant to Article 74 of the
LEP, the two decisions had become final and were consequently
became res judicata.

This was also stated in the recent Decision of the Court of Appeals,
namely the Decision [AC. no. 1579/2015] of 4 April 2016, which the
Applicant challenges before the Court. The Court of Appeals in its
reasoning had drawn attention to the fact that the Court of Appeals by
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the Decision [CA. No. 3662/2012] of 4 April 2013 upheld the Decision
[C. No. 270/96] of 25 December 1996, reasoning that it was final and
consequently, enforceable. Whereas, the same court, one month later,
respectively, on 2 May 2013, by the Decision [AC. No. 4864/2012],
upheld the Decision [E. No. 419/97] of 31 May 2011 of the Basic Court
in Gjakova , confirming the suspension of the enforcement of the
interim measure. In this regard, the Court of Appeals, among other
things, emphasized:

“As a result, in the present case two first instance decisions and
two second instance decisions - contradictory to one another -
are filed, even though they concern the same enforcement case,
namely the enforcement of the same enforcement title that is the
Decision C. no. 270/1996 of the Municipal Court in Gjakova, of
25.12.1996, on the imposition of an interim measure - scheduled
20 years ago from the present moment (1996-2016)”.

However, as to these two decisions, the Court notes that the final
decision, at this stage of the proceedings was the Decision [AC. No.
4864/2012] of 2 May 2013 of the Court of Appeals and which
suspended the enforcement procedure, the continuation of which the
Applicant had never requested, despite the fact that the manner of
continuing a suspended procedure was determined by the provisions
of the LEP, specifically Article 65 thereof, and which, on the contrary,
with the elapse of the 6-month time limit is considered completed. The
Court of Appeals has also emphasized this by a decision challenged by
the Applicants. In this regard, the Court of Appeals, by the Decision
[AC. No. 1579/2015] of 4 April 2016, emphasized:

“Whereas, the second time, the creditors did not even have the
right to file a new enforcement proposal on 11.11.2013, which was
in the second time allowed by the first instance court according
to the Decision E. No. 1281/2013 of 11.11.2013, upheld by the
decision of the second instance Ac. No. 3356/2014 of 21.07.2014 -
but could have requested the continuation of the suspended
enforcement procedure within the meaning of the provisions of
the LEP”.

Despite this, the Court recalls that the Applicants focused their actions
in the direction of the enforcement of the preliminary decision of the
Court of Appeals, namely Decision [CA. No. 3662/2012] of 4 April
2013 and which by declaring the appeal of the debtor as out of time,
upheld the Decision [C. No. 270/96] of the Municipal Court in Gjakova
of 25 December 1996 on the imposition of the interim measure. As a
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result, on 7 November 2013, the Applicant addressed the Basic Court
in Gjakova with a proposal for the enforcement of the above-
mentioned Decision of the same court.

Following this request of the Applicant, a number of court decisions
follow, which are based solely on the Decision [CA. No. 3662/2012] of
4 April 2013, despite the fact that the respondent, namely, the debtor
M.R., by the objections and appeals, had raised the fact that there was
another final decision, namely, the Decision [AC. No. 4864/2012] of 2
May 2013 of the Court of Appeals.

As a result and initially, the Basic Court in Gjakova, by the Decision
[Cp. No. 1281/2013] of 11 November 2013, assigned the enforcement.
The enforcement was also confirmed by the Decision [CP. No. 281/13]
of 21 July 2014 of the Basic Court in Gjakova after having rejected the
objection of the debtor M.R. The enforcement case in the meantime
was transferred to the private enforcement agent. Moreover, the
appeal of the debtor M.R, filed with the Court of Appeals against the
Decision [AC. No. 3356/14] of the Basic Court was rejected by the
Decision [AC. No. 3356/14] of 7 October 2014, and consequently the
Decision [CP. No. 1281/2013] of 21 July 2014 of the Basic Court in
Gjakova was upheld. Subsequently, in March of the following year,
namely in 2015, the debtor M.R. was notified about the assignment of
the enforcement.

The Applicant alleges that the Decision [AC. No. 3356/14] of 7 October
2014 was res judicata. He also alleges that after the assignment of the
enforcement by the Conclusion [P. No. 02/14] of 24 March 2015, the
appeals of the debtor M.R., could only relate to the irregularities
during execution of the enforcement within the meaning of Article 52
of the LEP, and that in no way through further court decisions the
permissibility of enforcement could be considered, but only the
irregularities in its implementation. Therefore, according to the
Applicant, in rendering the Decision [AC. No. 1579/2015] of 4 April
2016, the Court of Appeals had exceeded the competencies prescribed
by law, examining the admissibility of enforcement beyond the
irregularities in the execution of the enforcement, and consequently,
it violated the constitutional rights of the Applicant.

In this respect, and in the following, the Court will examine the
Applicant's allegations regarding the challenged decision of the Court
of Appeals, namely, the Decision [AC. No. 1579/2015] of 4 April 2016.
The Court will examine three essential issues related to the Applicant's
allegations of violation of his fundamental rights and freedoms: a)
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whether the Decision [AC. No. 3356/14] of 7 October 2014 of the Court
of Appeals in conjunction with the Decision [CP. No. 281/13] of 21 July
2014 of the Basic Court in Gjakova was final; b) whether the Court of
Appeals through the challenged decision violated the Applicant's
fundamental rights and freedoms by modifying the Decision [PPP.
No. 59/2015] of the Basic Court in Gjakova of 2 April 2015 and
considering the enforcement procedure as completed, and repealing
all the preliminary actions taken in the enforcement cases in the
circumstances of the present case; and ¢) whether the Decision [CLM.
No. 11/2016] of 13 September 2016 of the Supreme Court resulted in a
violation of the Applicant's fundamental rights and freedoms.

As to the first issue, the Court initially notes that the LEP establishes
the possibility of appealing for irregularities in carrying out the
enforcement, not only by Article 52 of the LEP to which the Applicant
refers, but also through Article 79 of the LEP. Both these articles
specify the parties’ ability to proceed through a complaint to request
the elimination of irregularities during execution of the enforcement
actions. In addition, Articles 52 and 79 also refer to Article 77 of the
LEP. The latter regulates the appeals against the decisions on
objections, also stipulating that the appeals do not stay the
enforcement procedure, except in the cases provided by law, and
leaving the possibility of counter- enforcement in the event of
successful appeals. However, Article 77 of the LEP does not expressly
limit the court's competence in the case of an appeal related to
irregularities in the execution of the enforcement. Consequently, the
Decision [AC. No. 3356/14] of 7 October 2014 of the Court of Appeals
in conjunction with the Decision [CP. No. 281/13] of 21 July 2014 of
the Basic Court in Gjakova did not become final within the meaning of
Article 52 of the LEP, to which the Applicant refers but in the context
of Article 74 of the LEP.

In this regard, the Court refers to Article 74 of the LEP which defines
the final form and enforceability of the decisions in the enforcement
procedure. According to this Article, inter alia, “The decision in which
the objection is rejected becomes final if an appeal against it is not
filed in the foreseen legal deadline, or if the filed appeal is dismissed
as ungrounded”.

The Court notes that the Decision [Cp. No. 1281/2013] of 11 November
2013 of the Basic Court in Gjakova had assigned the execution. The
objection against the Decision was rejected by the Decision [CP. No.
281/13] of 21 July 2014 of the Basic Court in Gjakova. An appeal was
filed against this decision with the Court of Appeals, which by the
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Decision [AC. No. 3356/14] of 7 October 2014 had rejected the latter
as ungrounded. Consequently, the objection and the appeal were also
rejected, and on the basis of paragraph 3 of Article 74 of the LEP, the
Decision [AC. No. 3356/14] of 7 October 2014 of the Court of Appeals
in conjunction with the Decision [CP. No. 281/13] of 21 July 2014 of
the Basic Court in Gjakova, became final.

As to the second issue, namely the assessment whether the Court of
Appeals by the challenged Decision violated the Applicant’s
fundamental rights and freedoms by repealing a res judicata decision,
the Court will refer to the case law of the ECtHR and elaborated above,
with respect to the observance of the res judicata decisions, and
relevant exemptions. In this regard, the Court recalls that the ECtHR
has established in its case-law that a departure from the principle of
the respect of a final decision, namely res judicata, is justified only
when “made necessary by circumstances of a substantial and
compelling character”.

In this regard, the Court refers to the main arguments of the
challenged Decision of the Court of Appeals on the basis of which it
concluded the enforcement procedure and repealed all the actions
taken in this enforcement case, as follows: a) absolute statute of
limitation in the circumstances of the present case under Article 361
of the LOR, the basis for the completion of the enforcement procedure
according to Article 66 of the LEP; b) the Decision [AC. No.
4864/2012] of 2 May 2013, which suspended the enforcement
procedure and which extension was not requested extension the
Applicant within the 6-month deadline stipulated by the LEP
provisions, thus resulting in the completion of the enforcement
procedure, according to the provisions of the latter; and c¢) two
decisions of the Court of Appeals of 2013, Decision [CA. No.
3662/2012] and Decision [AC. No. 4864/2012], both final and
contradictory to one another.

In this regard, the Court refers to the Decision [AC. No. 1579/2015] of
4 April 2016 of the Court of Appeals, which, inter alia, reasoned, as
follows:

By Article 71 of the LEP, the reasons of the objection are foreseen,
which in paragraph 1 item 1.4 of this article as a cause of the
objection is foreseen “deadline by when, according to the law the
enforcement may be requested, has expired”.
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Whereas, by Article 379 paragraph 1 of the LOR (old), it is
foreseen that “all requests that are certified by a final court
decision or other competent body, by agreement before the court
or before the other competent body, are statute-barred for ten
years, as well as for those for which the law provides for shorter
deadlines of statute of limitation”, which is also foreseen by
Article 361 paragraph 1 of the LOR of the Republic of Kosovo, No.
04/L-077, in force from 19.1.12.2012.

In the present case, within the meaning of this Article of the LOR,
the absolute statute of limitation for the enforcement of the
decision of the court of first instance C. No. 270/1996, of 25
December 1996 was reached, final from 16.6.1997, which deals
with an interim measure, after almost 20 years have elapsed
since the court decision which execution is required became final,
this court, as a court of second instance, assesses that the legal
requirements established in Article 71 paragraph 1 item 1.4, in
conjunction with Article 66 paragraph 3 of the LEP, have been
fulfilled, for the completion of the enforcement procedure in this
enforcement case”.

The Court notes two effects of this Decision in the circumstances of the
present case: a) the completion of the enforcement procedure and b)
the repeal of all preliminary enforcement actions, including the final
decisions.

The conclusion of the enforcement procedure, the Court of Appeals
based on the third paragraph of Article 66 of the LEP, according to
which the enforcement will end ex officio, if inter alia, the
enforcement has become impossible or for other purposes it cannot be
enforced, and after expiring the absolute statute of limitation for
enforcement. The latter is defined by Article 361 of the LOR.

Upon the completion of the enforcement procedure, the Court of
Appeal also annulled all preliminary enforcement actions, among
them 3 decisions, which had become final in this enforcement
procedure, namely, the Decision [AC. No. 3356/14] of 7 October 2014,
the Decision [AC. No. 4864/2012] of 2 May 2013, and the Decision
[CA. No. 3662/2012] of 4 April 2013 of the Court of Appeals in
connection with the relevant decisions of the lower instance court.
These final decisions, as stated above, were contradictory to each
other, giving the creditor and the debtor the right in the same
enforcement case, namely the enforcement of the Decision on interim
measure of 1996.
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In such exceptional circumstances, the Court considers that the
annulment of the contradictory and final decisions of the same court
in the same enforcement case, is in the function of “correcting judicial
errors and errors of justice” as established by the ECtHR case law, and
that a departure from that principle is justified only when made
necessary by circumstances of a “substantial and compelling
character”.

The Court recalls that the circumstances of the present case include a
nearly twenty years history of defining and challenging an interim
measure and initially two final and contradictory decisions of the same
court issued in a one-month period in 2013. As it is elaborated above,
one, namely, the Decision [AC. No. 4864/2012] of the Court of Appeals
of 2 May 2013 suspended the enforcement procedure, and considering
that the continuation of the same was not requested within the time
limit set by the LEP, the enforcement procedure was completed.
Despite this fact, the courts continued to deal with the enforcement
procedure based on the other final decision, namely the Decision [CA.
No. 3662/2012] of 4 April 2013 of the Court of Appeals despite the fact
that the debtor noted that there was another final decision in his favor,
along all the objections and complaints. The following proceedings
also resulted in another final decision, namely the Decision [AC. No.
3356/14] of 7 October 2014 of the Court of Appeals concerning the
Decision [CP. No. 281/13] of 21 July 2014 of the Basic Court in
Gjakova, which again confirmed the enforcement of the interim
measure of 1996. The Court notes that these facts include
extraordinary circumstances and reflect “judicial and justice errors"
and which meet the condition laid down in the ECTHR on the basis of
which the higher courts have reasons of “substantial and compelling
character” or to or to avoid respect for a res judicata decision.

In addition, the Court also recalls that the parties to the proceedings,
according to the case file, had never continued the civil dispute over
the right of servitude. The same was emphasized by the Court of
Appeals, which explained that its decision is limited to reviewing the
subject matter, namely the interim measure, while clarifying that the
parties may continue the contested procedure regarding the right of
servitude. More specifically, the Court of Appeals emphasized:

“However, creditors are not denied the right to continue the
contested procedure with regard to the right of servitude in the
renewed case (if any) or another special lawsuit to seek the
exercise of this right which allegedly they are entitled to”.
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109. Therefore, and having regard to the particular characteristics of the
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case, the allegations raised by the Applicants and the facts submitted
by them, the Court, relying also on the standards set out in its case-law
in similar cases and the case law of the ECtHR, does not find that the
challenged decision of the Court of Appeals, namely the Decision [AC.
No. 1579/2015] of 4 April 2016, is rendered in violation of the
Applicant's fundamental rights and freedoms guaranteed by Article 31
of the Constitution in conjunction with Article 6 of the ECHR.

As to the third issue, the Court notes that the subsequent Decision of
the Supreme Court, rendered following the request for protection of
legality filed by the State Prosecutor, did not address the merits of the
case because, according to the Supreme Court, based on the LCP, it is
limited only to the examination of the violations emphasized by the
Public Prosecutor in his request, while the latter has no legal support
in the essential violations foreseen by the provision of Article 247
paragraph 1 a) of the LCP.

Furthermore in this regard, the Applicant did not substantiate that the
proceedings before the Supreme Court were unfair or arbitrary, or that
his fundamental rights and freedoms protected by the Constitution
were violated, as a result of the challenged decisions. The Court
reiterates that the interpretation of law is the task of the regular courts
and is an issue of legality. No constitutional issue has been proven by
the Applicant (See: case of the Constitutional Court KI63/16,
Applicant Astrit Pira, Resolution on Inadmissibility of 8 August 2016,
paragraph 44; and also see case Kl150/15; KI161/15; KI162/15;
KI14/16; KI19/16; KI160/16 and KI64/16, Applicants Arben Gjukaj,
Hysni Hoxha, Driton Pruthi, Milazim Lushtaku, Esat Tahiri, Azem
Duraku and Sami Lushtaku, Resolution on Inadmissibility of 15
November 2016, paragraph 62).

Consequently, and having regard to the specific characteristics of the
case, the allegations raised by the Applicants and the facts presented
by them, the Court relying also on the standards set out in its case-law
in similar cases and the case law of the ECtHR, does not find that the
challenged decision of the Supreme Court, namely the Decision [CLM.
No. 11/2016] of 13 September 2016 of the Supreme Court, was
rendered in violation of the Applicant's fundamental rights and
freedoms guaranteed by Article 31 of the Constitution in conjunction
with Article 6 of the ECHR.
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Finally, the Court notes that the Applicant also alleges that his Referral
should be dealt with as the same case with the Court Case KI70/16
(Resolution on Inadmissibility of 4 September 2017), where the
Applicant is person F.K., and where a constitutional review of
Judgment [Rev.nr.185 / 2015] of the Supreme Court of 28 December
2015 is required.

With regard to the Applicant’s allegation of the connection of his
Referral with case KI70/16, the Court reiterates that, despite its
request, the Applicant did not clarify at all this allegation, namely he
did not provide any argument that would prove the existence of the
interconnection between the two cases in question. Furthermore, the
Court found no connection between the Applicant's Referral and the
Resolution on Inadmissibility in Case KI70/16.

Conclusion

115.
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117.

The Court emphasizes on of the fundamental aspects of the rule of law
is the principle of legal certainty, which presupposes respect for the
principle of res judicata, which is the final rule of judicial decisions.
The same shall be deemed irrevocable in accordance with the principle
of legal certainty. Departure from this principle, according to ECtHR
case law, may only be the result of “the circumstances of a substantial
and compelling character". As elaborated above, the Court concludes
that the circumstances of the specific case fall into this category of
exception.

The Court considers that the course of the present case involves
exceptional circumstances, including final decisions and contradictory
to each other of the same court in the same enforcement case.
Consequently, in the circumstances of the case, the annulment of all
the preliminary actions taken in the enforcement case, including
preliminary decisions res judicata, is in function of “correcting
judicial errors and errors of justice”. A departure from that principle
in the circumstances of the case, is justified only when made necessary
“by circumstances of a substantial and compelling character”, as it
was provided by the case law of the ECtHR.

Therefore, and based on the foregoing and taking into account the
special characteristics of the case, the allegations raised by the
Applicants and the facts presented by them, the Court also based on



BULLETIN OF CASE LAW 43

the standards established in its case-law and the case law of the
ECtHR, does not find a violation of the right to fair and impartial trial
guaranteed by Article 31 of the Constitution in conjunction with Article
6 of the ECHR, and accordingly finds that Decision [CLM. No.
11/2016] of 13 September 2016 of the Supreme Court in conjunction
with the Decision [AC. No. 1579/2015] of 4 April 2016 of the Court of
Appeals, is in compliance with the Constitution.

FOR THESE REASONS
The Constitutional Court, in accordance with Articles 113 (7) and 116 (1) of
the Constitution, Articles 47 and 48 of the Law and Rules 56 (1), 63 (1) (5)
and 74 (1) of the Rules of Procedure, on 19 December 2018
DECIDES
L TO DECLARE the Referral admissible;
II.  TO HOLD with majority of votes that the Decision [CLM. No.
11/2016] of 13 September 2016 of the Supreme Court of
Kosovo and the Decision [AC. No. 1579/2015] of 4 April 2016
of the Court of Appeals of Kosovo, is in compliance with
Article 31 [Right to Fair and Impartial Trial] of the
Constitution in conjunction with Article 6 (Right to a fair trial)
of the ECHR;
III. TO NOTIFY this Judgment to the Parties;

IV. TO PUBLISH this Judgment in the Official Gazette in
accordance with Article 20.4 of the Law;

V. This Judgment is effective immediately.

Judge Rapporteur President of the Constitutional Court

Gresa Caka-Nimani Arta Rama- Hajrizi



BULLETIN OF CASE LAW 44

Kl47/17, Applicant Selvete Aliji, Request for constitutional review
of Decision AC. No. 2812/2016 of the Court of Appeals of Kosovo
of 9 December 2016

KI47/17, Judgment, violation of Article 31 of the Constitution, of 21
November 2018, published on 28.12.2018.

Keywords: individual referral, right to fair and impartial trial, equality of
arms, constitutional violation

On 11 March 2016, according to the Applicant's allegations, the latter went to
the Civil Registry Office for an extract and from the extract she learned that
her marital status has changed and that “in the central registry of civil status
she is evidenced as divorced”. At the Central Registry Office of Civil Status in
Prishtina, following a request for clarification, she received a copy of
Judgment C. No. 280/2014, of 16 October 2015, stating that her marriage to
her ex-spouse had been dissolved by judgment of the Basic Court in
Prishtina.

As she did not have any knowledge about the judgment on marriage
dissolution, she started a court proceeding for the repetition of the
proceedings.

By Decision CN. No. 49/2016, of 13 June 2016, the individual judge rejected
as inadmissible the Applicant’s request for repetition of the procedure. In the
reasoning of this decision it is noted that Article 88 of the Family Law
provides that “if the marriage has been dissolved or annulled by a final
judgment”.
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The Court of Appeals of Kosovo, on 9 December 2016, by Decision Ac. No.
2812/2016, rejected as ungrounded the Applicant's appeal, and upheld
Decision CN. No. 49/2016 of the same court, rendered in the first instance.

The Applicant, before the Constitutional Court, alleges a violation of Article
31 [Right to Fair and Impartial Trial] of the Constitution in conjunction with
Article 6 of the ECHR [Right to a fair trial].

The Court, after considering the Referral, found that “the conduct of the court
proceedings without the presence of the responding party (the Applicant)
and rendering the judgment on the dissolution of the marriage without any
notice to the Applicant, violated the guarantees of Article 31 of the
Constitution and of Article 6 of the ECHR, and in this case found that there
has been a violation of the right to fair and impartial trial, annulled all court
decisions pertaining to the Applicant in this case and ordered the repeated
proceedings, while at the same time requesting the respect for constitutional
rights of the Applicant as stated in the Judgment.

JUDGMENT
in
Case No. Klg7/17
Applicant
Selvete Aliji

Request for constitutional review of Decision AC. No. 2812/2016
of the Court of Appeals of Kosovo of 9 December 2016

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of:

Arta Rama-Hajrizi, President
Bajram Ljatifi, Deputy President
Bekim Sejdiu, Judge

Selvete Gérxhaliu-Krasniqi, Judge
Gresa Caka-Nimani, Judge

Safet Hoxha, Judge

Radomir Laban, Judge

Remzije Istrefi-Peci, Judge, and
Nexhmi Rexhepi, Judge
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Applicant

1.

The Applicant is Selvete Aliji from Gjilan (hereinafter: the Applicant),
who is represented by Elmi Qerimi, a lawyer from Gjilan.

Challenged decision

2.

The Applicant challenges the constitutionality of Decision AC. No.
2812/2016 of the Court of Appeals Kosovo, of 9 December 2016, which
was served on him on 13 January 2017 and which rejected the request
for repetition of the procedure against Decision CN. No. 49/2016,
rendered by the individual judge in the Court of Appeals.

Subject matter

3.

The subject matter is the constitutional review of the challenged
decision, which allegedly violates the Applicant’s rights guaranteed by
the Constitution of the Republic of Kosovo (hereinafter: the
Constitution), namely Articles 22 [Direct Applicability of International
Agreements and Instruments] and 31 [Right to Fair and Impartial
Trial], in conjunction with Article 6 [Right to a fair trial] of the
European Convention on Human Rights [ECHR].

Legal basis

4.

The Referral is based on Article 113, paragraphs 1 and 7 of the
Constitution, Article 47 of the Law No. 03/L-121 on the Constitutional
Court of the Republic of Kosovo (hereinafter: the Law), and Rule 32 of
the Rules of Procedure of the Constitutional Court of the Republic of
Kosovo (hereinafter: the Rules of Procedure).

On 31 May 2018, the Court adopted in an administrative session the
amendments and supplementation to the Rules of Procedure, which
was published in the Official Gazette of the Republic of Kosovo on 21
June 2018 and entered into force fifteen (15) days after its publication.
Accordingly, in reviewing the Referral, the Court refers to the legal
provisions of the new Rules of Procedure in force.

Proceedings before the Constitutional Court

6.

On 14 April 2017, the Applicant, by mail service, submitted the
Referral to the Constitutional Court (hereinafter: the Court).

On 19 April 2017, the President of the Court appointed Judge Bekim
Sejdiu as Judge Rapporteur and the Review Panel composed of
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Judges: Altay Suroy (Presiding), Snezhana Botusharova and Ivan
Cukalovi¢ (members).

On 16 June 2018, the mandate of judges: Snezhana Botusharova and
Almiro Rodrigues ended. On 26 June 2018, the mandate of judges:
Altay Suroy and Ivan Cukalovié ended.

On 9 August 2018, the President of the Republic of Kosovo appointed
new judges: Bajram Ljatifi, Safet Hoxha, Radomir Laban, Remzije
Istrefi-Peci and Nexhmi Rexhepi.

On 21 September 2018, the President of the Court rendered the
decision to replace the Review Panel and in the panel were appointed
the Judges: Arta Rama-Hajrizi (Presiding), Selvete Gérxhaliu-
Krasniqi and Gresa Caka-Nimani (members).

On 19 May 2017, the Court notified the Applicant about the
registration of the Referral and sent a copy of the Referral to the Court
of Appeals.

On 29 November 2017, the Court requested from the Basic Court in
Prishtina (hereinafter: the Basic Court) the complete case file related
to the Applicant's Referral. This request was repeated two more times.

On 17 January 2018, the Court received the requested case file.

On 11 October 2018, the Review Panel considered the report of the
Judge Rapporteur and recommended to the Court the admissibility of
the Referral.

On 11 October, the Court decided to notify the third parties in the
proceedings, which may have a direct interest in the adjudication of
the case referred by the constitutional referral.

On 15 October 2018, the Court notified the person S.H. regarding the
Referral, who as the ex-spouse in the proceedings before the regular
courts was an opposing party to the Applicant. A copy of the Referral
was sent to the person S.H. and at the same time he was notified that
he could submit to the Court possible comments regarding the
Referral within seven (7) days from the date of receipt of the
notification.

On 15 October 2018, the Court notified about the Referral and sent a
copy of it to the lawyer of S.H., who in the proceedings before the
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regular courts represented him. The Court notified the lawyer that he
can submit possible comments to the Court within seven (7) days.

No comment was submitted to the Court within the prescribed period
of seven (7) days, either by S.H., or by his lawyer who represented him
in the proceedings before the regular courts, regarding the Applicant's
Referral.

On 19 October 2018, the notification and copy of the Referral were
returned by mail service to the Court, with the explanation that S.H.
was not found at the listed address.

On 21 November 2018, the Court unanimously decided to declare the
Referral admissible and held that there has been a violation of Article
31 of the Constitution [Right to Fair and Impartial Trial] in
conjunction with Article 6 [Right to a fair trial] of the ECHR.

Summary of facts of the case

21.

22,

23.

24.

25.

26.

On 22 October 2014, S.H. (ex-spouse of the Applicant) through his
representative filed a lawsuit with the Basic Court for the dissolution
of the marriage, on the grounds that “the marital relations of the
litigants have deteriorated and irretrievably disrupted”.

On 6 November 2014, the claimant’s representative filed a proposal
with the Basic Court for the appointment of the lawyer as a temporary
legal representative for the responding party - namely the Applicant -
because, according to him, her residence or address was unknown.

The proposal contained the concrete name of the lawyer, H.J., who
was proposed to be appointed by the court as a temporary legal
representative of the responding party (the Applicant).

On 26 March 2015, the Basic Court by Decision C. No. 2869/2014,
appointed specifically the lawyer H.J., as a temporary legal
representative of the Applicant.

On 14 April 2015, this decision was published in the daily newspaper
“Epoka e Re”.

On 15 October 2015, the Basic Court scheduled the session of the
attempted reconciliation which was attended by the claimant, his
lawyer and the temporary representative of the Applicant.



27.

28.

29.

30.

31.

32.

33-

34.

BULLETIN OF CASE LAW 49

From the minutes of the hearing, it is seen that the presiding judge
found that the session of the attempted reconciliation would not be
held “as the respondent is absent but have engaged her
representative”. However, from the same minutes, the Court finds
that the parties present in the session declared regarding the lawsuit
and expressed their views on the grounds of the lawsuit.

On 15 October 2015, on the same date, the Basic Court held the court
hearing in the presence of the claimant and representatives of the
litigating parties and rendered Judgment C. No. 2860/2014, by which
the marriage between the Applicant and her ex-spouse was dissolved.

On 6 January 2016, the judgment became final because no complaint
was filed against it by any party to the proceedings.

On 11 March 2016, according to the Applicant's claims, she went to the
Civil Status Office for an extract and from the extract obtained she
learnt that her marital status had changed and that “in the central
register of civil status she is evidenced as divorced”.

On 18 March 2016, the Applicant went to the Office of the Central
Registry of Civil Status in Prishtina and received a copy of Judgment
C. No. 280/2014, of 16 October 2015, stating that her marriage with
the ex-spouse was dissolved by the judgment of the Basic Court in
Prishtina.

On 21 March 2016, the Applicant, through her legal representative,
now chosen by her, submitted to the Basic Court for the Court of
Appeals a proposal for repeating the procedure which was completed
by a final Judgment in the Basic Court in Prishtina.

In the request, the Applicant stated that she was not enabled to attend
the main hearing session, as she was never notified about the
commencement of the court proceedings in which she would be a
responding party even though “the claimant and his representative
knew where the respondent was “, whereas although they were aware
of these facts, they did not present them.

On 26 April 2012, the opposing party filed a response against the
request for repetition of the proceedings, challenging the Applicant's
arguments that the claimant knew of her place of residence and, for
that reason, requested that a temporary legal representative is
appointed to her.
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On 13 June 2016, the Court of Appeals by Decision CN. No. 49/2016
rendered by the individual judge, rejected the request of the Applicant
for repetition of procedure as inadmissible. The reasoning of this
decision states that Article 88 of the Family Law provided that “If
marriage has been dissolved or annulled by final judgment, a
decision for divorce, respectively for annulment of the marriage may
not be attacked with extraordinary legal remedies, which means that
in the present case the judgment became final on 06.01.2016”.

The Court of Appeals, beyond the procedural aspect based on which it
rejected the request for repetition of the proceedings, did not give any
explanation or other reasoning in respect of the proceedings
conducted in the Basic Court.

On 8 July 2016, the Applicant, based on the legal advice given on the
Decision CN. No. 49/2016 filed an appeal with the Court of Appeals,
alleging the existence of essential violation of the rules of contested
procedure, erroneous and incomplete determination of factual
situation and erroneous application of the substantive law.

In her appeal, the Applicant alleged the existence of constitutional
violations of her right to fair and impartial trial, in particular the
violation of the principle of equality of arms, repeating the argument
that she was not enabled to participate in the trial.

On 9 December 2016, the Court of Appeals, by Decision Ac. No.
2812/2016, rejected as ungrounded the Applicant's appeal, and
upheld Decision CN. No. 49/2016 of the same court, rendered in the
first instance.

In its decision, the Court of Appeals, inter alia, reasoned that /...] the
individual judge of this court, when deciding upon the appealed
decision, rightly referred to and applied the legal provision of Article
88 of the FLK when he found that the proposal to allow the repetition
of the procedure completed by the final Judgment of the Basic Court
in Prishtina, C-No. 2860/2014 of 15.10.2015, is inadmissible and as
such it should be rejected, a position which the panel of this court
supports as fair and lawful”.

The Court of Appeals further reasoned that it “took into account all
the appealing allegations of the authorized representative of the
respondent, referring to the violations of the provisions of the
contested procedure, erroneous and incomplete determination of the
factual situation and erroneous application of substantive law, for
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which the panel of this court did not find it reasonable to elaborate
each one separately...”.

Applicant’s allegations

42.

43.

44.

45.

46.

The Applicant in essence alleges that the court proceedings before the
Basic Court and in her absence, without notifying her at all, but also
the proceedings conducted based on her appeal in the Court of
Appeals, resulted in a violation of Article 31 of the Constitution and
Article 6 of the ECHR, namely her right to public and impartial trial
has been violated, as well as the principle of equality of arms.

The Applicant alleges that she filed the allegations of the same
violations also in the Court of Appeals in both cases, where apart from
erroneous and incomplete determination of factual situation and
erroneous application of the substantive law as legal grounds for
annulment of the Judgment of the Basic Court, she also stated that
both the first instance judgment and the second instance decision by
the individual judge were rendered “without complying with the
international human rights standards”.

Further, the Applicant states that “the respondent is not enabled to
participate in the main hearing and that the contested procedure was
completed without her participation, e whereas Article 6(1) of ECHR
foresees that in the determination of his civil rights and obligations
or of any criminal charge against him, everyone is entitled to a fair
and public hearing within a reasonable time by an independent and
impartial tribunal established by law”.

In this regard, the Applicant points out that “in 2014, she interrupted
the factual cohabitation with the claimant, and the claimant was
aware of where the respondent lives, to which address, because he
lived together with the applicant for a long period of time, together
in the same address, contacted him and told him that when the
procedure for dissolution of marriage with divorce commences, the
latter will be notified in this regard, because I will receive the
invitation from the competent body”.

The Applicant also states that “the findings of the individual judge of
the Court of Appeals, in his decision are in contradiction with the
provision of Article 83 of LCP, because according to this provision,
the Court within a period of 7 days, when the temporary
representative is appointed to the Applicant, must issue the notice,
which will be published in the Official Gazette and displayed on the
board of the announcement of the Court of the case, rather than the
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decisions on temporary representatives are published in the daily
newspapers”.

The Applicant requests the Court to declare her Referral admissible;
to annul the challenged court decisions and to allow the repetition of
the procedure, completed with the Judgment of the Basic Court in
Prishtina.
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Relevant legal provisions
Family Law of Kosovo - Law No. 2004/32
I1I. DIVORCE
Article 68 Divorce

(1) Marriage may be dissolved by divorce only upon decision of a
court.

(2) One spouse or both by mutual agreement may request a
divorce by filing a claim with the competent court..

(3) The right to file a claim cannot be passed on to successors but
the successors of the plaintiff may continue the commenced
procedure, to verify the foundation of the complaint. (4) When
one of the spouses files a claim for divorce and the other spouse
expressly declares not to reject the soundness of the requests in
the complaint, the latest until the conclusion of the main court
session, it shall be considered, that the spouses have submitted a
proposal for divorce by mutual agreement.

Article 85 Determination of Facts on which the request is based

No judgment may be issued for marital disputes due to absence
or judgment by concession.

Article 88 Extraordinary Remedies are not allowed

If marriage has been dissolved or annulled by final judgment, a
decision for divorce, respectively for annulment of the marriage
may not be attacked with extraordinary legal remedies.

Law no. 03 / L-006 on Contested Procedure
e) Judgment due to absence
Article 151

151. When the charge is not sent for answer, but it is sent only
together with the invitation for the preparation session, and he
doesn’t come for the session until it’s finished, or in the first
session for the main elaboration, if the timing for the preliminary
session was not determined, the court with proposal from the
plaintiff or in accordance with the official task issues a decision
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by which it approves the claim charge (decision due to the
absence) if these conditions are met:

a) if the accused was invited regularly to the session;

b) if the accused never contested the request for charges
through a preliminary pre-note;

[...]

CHAPTER XXIV
THE MAIN HEARING
1) Main hearing development
Article 423

423.4 If in the main hearing session does not come the accused even
though he/she has been summoned regularly, the session will
continue without him/her.

Admissibility of the Referral

48. The Court first examines whether the Referral has fulfilled the
admissibility requirements laid down in the Constitution and as
further specified in the Law and the Rules of Procedure.

49. In this respect, the Court refers to paragraphs 1 and 7 of Article 113
[Jurisdiction and Authorized Parties] of the Constitution which
establish:

“1. The Constitutional Court decides only on matters referred to
the court in a legal manner by authorized parties.

[..]

7. Individuals are authorized to refer violations by public
authorities of their individual rights and freedoms guaranteed by
the Constitution, but only after exhaustion of all legal remedies
provided by law”.

50. The Court further examines whether the Applicant has met the
admissibility requirements, as further specified by the Law and the
Rules of Procedure. In this connection, the Court first refers to Article
48 [Accuracy of the Referral] and Article 49 [Deadlines] of the Law,
which stipulate:

Article 48
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Accuracy of the Referral

“In his/her referral, the claimant should accurately clarify what
rights and freedoms he/she claims to have been violated and
what concrete act of public authority is subject to challenge”.

Article 49 of Law
[Deadlines]

“The referral should be submitted within a period of four (4)
months. The deadline shall be counted from the day upon which
the claimant has been served with a court decision. In all other
cases, the deadline shall be counted from the day when the
decision or act is publicly announced. [...]”

Further, the Court has to examine whether the Applicant has met the
admissibility requirements foreseen in Rule 39 [Admissibility
Criteria] of the Rules of Procedure.

In this respect, the Court also refers to Rule 39 of the Rules of
Procedure, which establishes:

“(1) The Court may consider a referral as admissible if:

[...]

(d) the referral accurately clarifies and adequately sets forth
the facts and allegations for violation of constitutional rights
or provisions”.

The Court finds that the Applicant is an authorized party, has
exhausted legal remedies and also the Referral was filed within the
legal time limit.

As regards the time-limit, the Court considers it necessary to point out
that the Court of Appeals (Decision No. 49/2016) initially rejected the
Applicant's proposal to repeat the completed procedure by the
Judgment of the Basic Court. According to the advice given in this
decision, the Applicant filed an appeal against it with the Court of
Appeals, which was also rejected (Decision Ac. No. 2812/2016). In
both cases, the Court of Appeals reasoned that, according to the
legislation in force, the decision on divorce, namely on dissolution of
the marriage, cannot be challenged by extraordinary legal remedies.

Further, the Court notes that in the present case, the Applicant
presents a grounded allegation that she is a victim of a violation of her
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rights guaranteed by the Constitution, not as a consequence of a single
act, but as a result of a continuing situation, caused without her fault.

The Court refers to the case law of the ECHR, which states that in the
case of a continuing situation, which causes a violation of human
rights, the deadline starts to run from the beginning, every day, and
only when the continuing situation is interrupted, the deadline of 6
(six) months foreseen by the ECHR to submit applications begins to
run (see mutatis mutandis, Cakir v. Cyprus, Varnava and Others v.
Turkey, ECtHR Judgment of 18 September 2009, Mocanu and Others
v. Romania, ECtHR Judgment of 17 September 2014, paragraphs 263-
267).

In the light of those considerations, the Court considers that in the
present case we have to do with the allegation of violations of
constitutional rights as a consequence of a continuing situation -
namely not allowing the Applicant's to have a trial that respects the
standards established in Article 31 of the Constitution and Article 6 of
the ECHR.

Likewise, the Court considers that the Referral raises a constitutional
claim prima facie justified, while it is not manifestly ill-founded.

Accordingly, the Court will assess the merits of the case, examining the
allegations as presented in the Referral.

Assessment of the merits of Referral

60.

61.

62.

The Court recalls that the substance of the Applicant's Referral
concerns the allegation of violation of the right to fair and impartial
trial, guaranteed by Article 31 of the Constitution and Article 6 of the
ECHR.

In this respect, the Court considers that the Applicant's allegations of
violation of Article 31 of the Constitution and Article 6 of the ECHR
relate mainly to the violation of the right to a fair hearing, namely the
two essential components of that right:

a. Right to be present during the court hearing
b. Principle of equality of arms

The Court will deal with these allegations of violation of Article 31 of
the Constitution and Article 6 of the ECHR separately in the order they
are presented in the Referral:
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Article 31 [Right to Fair and Impartial Trial]

1. Everyone shall be guaranteed equal protection of rights in the
proceedings before courts, other state authorities and holders of
public powers.

2. Everyone is entitled to a fair and impartial public hearing as
to the determination of one’s rights and obligations or as to any
criminal charges within a reasonable time by an independent and
impartial tribunal established by law.

[...]
Article 6 of ECHR [Right to a fair trial]

1. In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and
public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be
pronounced publicly but the press and public may be excluded
from all or part of the trial in the interests of morals, public order
or national security in a democratic society, where the interests
of juveniles or the protection of the private life of the parties so
require, or to the extent strictly necessary in the opinion of the
court in special circumstances where publicity would prejudice
the interests of justice.
[...]

Assessment of the Court

63.

64.

65.

In addressing the allegations of violation of Article 31 of the
Constitution and Article 6 of the ECHR, the Court refers to its case law
in similar cases as well as to the case law of the European Court of
Human Rights (in accordance with the constitutional obligation which
derives from Article 53 of the Constitution).

The Court notes that the consistent case law of the ECtHR states that
the fairness of proceedings is assessed looking at the proceedings as a
whole (ECHR, Barbera, Messeque and Jabardo v. Spain, No.
10590/83, paragraph 68). Consequently, in assessing the merits of the
Applicant's allegations, the Court will also adhere to this principle (See
Judgment of the Court in case KI104/16, Applicant Miodrag Pavié, of
4 August 2017).

The Court also notes that the right to a fair trial guaranteed by Article
31 of the Constitution and Article 6 paragraph 1 of the ECHR must be
interpreted in the light of the rule of law principle, requiring the
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existence of an effective judicial way which enables the protection of
civil rights (Belesh and others v. the Czech Republic, ECtHR Judgment
of 12 November 2012, paragraph 49).

Right to be present during the court hearing

66.

67.

68.

69.

(a) General principles

The Court refers to the ECtHR case law which has established that,
although not expressly provided for in Article 6 of the ECHR, the right
to be present at the hearing is a part of the right to fair and impartial
trial.

Moreover, according to the ECtHR case law, the right of the party to
be present during the court trial is inseparably interconnected with the
right to effective participation in the trial and the principle of
adversarial proceedings (see Sejdovi¢ v. Italy GC no. 56581/00,
paragraphs 81-95, ECtHR 2006-11.)

This is particularly important when proceedings are adversarial. The
State has the obligation to give the defendant an effective and
appropriate notice of the session and take measures to ensure his
presence (see Case Poitrimol v. France, ECtHR Judgment of 23
November 1993).

However, the ECtHR also claims that in a non-criminal disputes, the
right of a party to be present, in person, is always guaranteed in the
proceedings only in cases where the personal character, lifestyle or
conduct of the party is of direct relevance to the adjudication of the
case (see Muyldermans v. Belgium, ECtHR Judgment of 23 October
1991, Application No. 12217/86). In other cases, it is sufficient for the
party to be represented by a lawyer, namely a representative.

Application of the case law of the Constitutional Court and of the
ECtHR in the circumstances of the present case

70.

71.

The Court recalls that in the present case, the Applicant was a party to
a civil case and alleges that she did not attend the session before the
first instance court and that she did not have any possibility of appeal
as a result of the lack of information about the trial.

The Court finds that a session of the main hearing, where the facts of
the case were elaborated, was held in the Basic Court in Prishtina, with
the participation of the claimant and where the respondent (the
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Applicant) was represented by a lawyer chosen by the court without
her knowledge.

The Court further notes that the Applicant had no information on the
content of the main trial session and that from the case file it cannot
be ascertained that the Basic Court had attempted to notify the
Applicant about the holding of the session.

From the case file of the Basic Court, it is clearly seen that none of the
acknowledgments of receipt regarding the conduct of the proceedings
in this case were sent in the name of the Applicant, who had the
capacity of the responding party to the proceedings, but the entire
official communication was made with temporary representative
appointed by the court.

The Court further finds that the Court of Appeals rejected the
Applicant's request for repetition of the procedure, and then the
appeal against the decision which rejected the repetition of procedure
on procedural issues, namely by invoking the inadmissibility of filing
legal remedy on the legal basis and without reviewing at all the
allegations raised by the Applicant, and without holding a hearing with
the parties to the proceedings.

Therefore, the Court must now examine whether the Applicant should
have had benefitted the full guarantees of a hearing session in the
proceedings conducted before the Basic Court and then in the
proceedings conducted upon the appeal with the Court of Appeals.

The Court notes that, as mentioned above, the ECtHR in its Judgment
in the case Dory v. Sweden, [see ECtHR Judgment of 12 November
2002] clearly stated that “in cases in which there has been an oral
hearing at the first instance, or in which one has been waived at that
level, there is no absolute right to an oral hearing in any appeal
proceedings that are provided”.

In the present case, the Court considers that the Applicant did not have
an oral hearing in which she participated effectively in the first
instance trial, and the Applicant did not voluntarily waive this right.
Regarding this right, she had complained to the higher instances of
local courts and her complaints were not taken into account, namely
she did not receive merit treatment. In addition, the Applicant
complained, namely, raised the allegations also about the manner in
which the temporary representative was appointed to her.
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The Court also notes from the case file that the Basic Court did not try
to contact the Applicant although she had the capacity of the party to
the proceedings and did not give any explanation on the matter.

The Court, based on the interpretation of the ECtHR in case
Muyldermans v. Belgium (ECtHR Judgment of 23 October 1991,
application no. 12217/86), concludes that “the personal character, the
lifestyle or the conduct of the party have direct relevance to the
adjudication of the case” to the extent that a hearing with her presence
would be necessary to fulfill the guarantees of Article 31 of the
Constitution and Article 6 of the ECHR, within the meaning of the
right to fair and impartial trial.

In these circumstances of the case, the Court finds that there has been
a violation of Article 31 of the Constitution in conjunction with Article
6 of the ECHR, of the right to fair and impartial trial regarding the
right to be present during the court hearing.

Equality of arms

81.

82,

83.

In its case law, the ECtHR held that the principle of “equality of arms”
is one of the key elements of the right to a fair trial (See case
Neumeister v. Austria, ECtHR, Application no. 1936/63, Judgment of
27 June 1968, paragraph 2), according to which “each party to the
proceedings is to be given a reasonable opportunity to present his
case - including evidence - under conditions that do not place him at
a substantial disadvantage vis- -vis his opponent”, (see also:
Niderost-Huber v. Switzerland, 18 February 1997, § 23; Kress v.
France [GCJ, no. 39594/98, § 72, ECHR 2001-VI; Yvon v. France, no.
44962/98, § 31, ECHR 2003-V; and Gorraiz Lizarraga and Others v.
Spain, no. 62543/00, § 56, ECHR 2004-I1I dhe Grozdanoski v. former
Yugoslav Republic of Macedonia, No. 21510/03, of 31 May 2007).

Equality of arms implies that each party to the proceedings must be
afforded equal opportunities to present his case - including his
evidence - under conditions that do not place him at a substantial
disadvantage vis-a-vis the other party [See: Dombo Beheer B.V v. the
Nethereland, ECtHR Judgment of 277 October 1993].

In this regard, the right to participate in the trial should not be
considered as a formal right, where the parties are simply guaranteed
physical presence during the civil process, but on the contrary, the
procedural legislation must, first and foremost, as well as the judge
afterwards during the trial, give equal opportunity to the parties to
present arguments and evidence in protection of their interests.
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Failure to comply with this principle does not depend on fair or unfair
determination of the facts. The violation of this procedural guarantee
in itself results in a violation of the right to a fair trial (see Bulut v.
Austria, ECtHR Judgment of 22 February 1996; see also: Komanicky
v. Slovakia, ECtHR, 4 June 2002, para 45).

Application of principles in present case

84.

85.

86.

87.

88.

The Court notes that in the first instance trial before the Basic Court
in Prishtina, the Applicant not only did not attend personally but there
was no information about the holding of the trial. Moreover, the
Applicant was not even informed about the content of the lawsuit and
had no opportunity to file a response to the lawsuit.

The Court further notes that the temporary legal representative was
appointed by the court, based on the proposal of the claimant, did not
object to the lawsuit and when the judgment was rendered, he did not
file an appeal at all.

It is central to the concept of a fair trial, in civil as in criminal
proceedings, that a litigant is not denied the opportunity to present his
or her case effectively before the courts and that he or she is able to
enjoy equality of arms, as an essential element of a fair trial (see, inter
alia, De Haes and Gijsels v. Belgium, 24 February 1997, paragraph 53,
Reports of Judgments and Decisions 1997-1; Steel and Morris, cited
above, paragraph 59).

In the situation when the Applicant does not participate at all in the
oral hearing of the first instance; when she is not given the opportunity
to present her arguments, either directly or through her legal
representative; when the arguments of the opposing party are heard
and taken into account and when the party, namely the Applicant has
no opportunity of challenging them, it is clear that the principle of
equality of arms in the procedure was not respected.

Furthermore, the Court notes that the individual judge of the Court of
Appeals, when rejecting the Applicant's request for repetition of the
procedure, as well as the Court of Appeals, when it upheld such a
decision - because under the applicable law the extraordinary legal
remedies were not allowed when the judgment on the dissolution of
the marriage became final — did not take at all into account the
Applicant's allegations under what conditions and circumstances the
first instance judgment became final and at no time had addressed the
allegations of constitutional violation raised by the Applicant.
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The Court further finds that the Court of Appeals, even though it stated
that it had knowledge of the Applicant's allegations, assessed that "it
did not consider it reasonable to elaborate each of them
separately...”.

The Court notes that the regular courts are not obliged to address all
the allegations put forward by the Applicant. However, they must
address the allegations that are relevant to the case under
consideration, moreover if they are raised at different stages of the
proceedings, as was the case with the present referral (see in this
respect the case of the Constitutional Court, KI135/14, Judgment of 8
February 2016). Failure to address the serious allegations of the
Applicant, irrespective of the legal basis by which the Applicant's
request or the appeal against the decision of the Individual Judge was
dismissed as inadmissible, renders those court decisions incompatible
with the constitutional guarantees of Article 31 of the Constitution or
Article 6 of the ECHR.

The Court emphasizes that based on Article 102 [General Principles of
the Judicial System] item 3, of the Constitution “Courts shall
adjudicate based on the Constitution and the law”. Therefore, when
reviewing cases before them, the courts also have the obligation to
protect the human rights and freedoms guaranteed by the
Constitution.

In conclusion, as stated above, the Court finds that Judgment C. No.
2860/2014 of the Basic Court, as well as the decisions of the Court of
Appeals, CN. no. 49/2016 and Ac. No. 2812/2016, did not respect the
constitutional standards of the right to fair and impartial trial and,
therefore, the Court finds that there has been a violation of Article 31
of the Constitution [Right to Fair and Impartial Trial] in conjunction
with Article 6.1 of the ECHR [Right to a fair trial].
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FOR THESE REASONS

The Constitutional Court, pursuant to Article 113.7 of the Constitution,
Articles 20 and 47 of the Law, and Rule 59 (1) of the Rules of Procedure, on
21 November 2018, unanimously

II.

I1I.

Iv.

VL

VIL

VIII.

DECIDES
TO DECLARE the Referral admissible;

TO HOLD that there has been a violation of Article 31 [Right
to Fair and Impartial Trial] of the Constitution, in conjunction
with paragraph 1 of Article 6 [Right to a fair trial] of the
European Convention on Human Rights;

TO DECLARE invalid Judgment C. No. 2860/2014 of the
Basic Court in Prishtina, of 15 October 2015, and Decisions of
the Court of Appeals, CN. No. 49/2016 and Ac. No.
2812/2016;

TO REMAND Judgment C. No. 2860/2014 of the Basic Court
in Prishtina, of 15 October 2015, for reconsideration in
conformity with the judgment of this Court;

TO ORDER the Basic Court in Prishtina to inform the Court
in accordance with Rule 66 (5) of the Rules of Procedure,
about the measures taken to enforce the Judgment of the
Court;

TO REMAIN seized of the matter, pending compliance with
that order;

TO ORDER that this Judgment be notified to the Parties and,
in accordance with Article 20.4 of the Law, be published in the
Official Gazette;

This Judgment is effective immediately.

Judge Rapporteur President of the Constitutional Court

Bekim Sejdiu

Arta Rama-Hajrizi
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KO84/18, Applicant: Albin Kurti and 11 other deputies of the
Assembly of the Republic of Kosovo, Request for constitutional
review of Decision No. 06/V-145 of the Assembly of the Republic
of Kosovo regarding the proposal of the Parliamentary Group of
Vetévendosje Movement! on dismissal of Aida Dérguti from the
position of Vice President of the Assembly of the Republic of
Kosovo

KO84/18, Judgment rendered on 3 December 2018, published on 24
December 2018

Keywords: institutional referral, Presidency of the Assembly of the Republic
of Kosovo, parliamentary groups, vice president of the Assembly,

The Referral was filed by 12 (twelve) deputies of the Assembly, based on
Article 113.5 of the Constitution of the Republic of Kosovo.

The Applicants requested from the Constitutional Court the constitutional
review of Decision No. 06/V145 of the Assembly of the Republic of Kosovo
regarding the proposal of the Parliamentary Group of Vetévendosje
Movement! for the dismissal of Aida Dérguti from the position of Vice-
President of the Assembly (hereinafter: the challenged decision), adopted by
the Assembly on 4 June 2018. The Applicants also requested the imposition
of interim measure, namely seeking “suspension of exercising the function of
vice president of the Assembly of Kosovo [Aida Dérguti]”.

The Applicants alleged that the challenged decision is not in accordance with
Articles 7 [Values] and 67 [Election of the President and Deputy Presidents]
of the Constitution.

I. The Court initially assessed whether the submitted Referral fulfills the
admissibility requirements as established in the Constitution and further
specified in the Law on the Constitutional Court and in the Rules of
Procedure of the Court. The Court assessed that the Referral fulfills the
admissibility requirements laid down in the Constitution and further
specified in the Law and foreseen in the Rules of Procedure, and raises
important constitutional issues regarding the election and dismissal of the
vice presidents of the Assembly. Therefore, the Court found that the
Applicants' Referral is admissible.

II. Regarding the merits of the Referral, the Court, by reviewing and
addressing each allegation of the Applicants, assessed and found as follows:

First, the Court considered the allegation of the submissions of the Referral
that the position of vice president of the Assembly, pursuant to Article 67,
paragraph 3 of the Constitution, is reserved exclusively for the three largest
parliamentary groups deriving from the political parties or coalitions that
have won the majority seats in the Assembly as a result of elections for the
Assembly. In this regard, the Court held that the interpretation of paragraph
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3 of Article 67 of the Constitution results that holding the position of the vice
president of the Assembly is not directly related and does not represent the
interests of the parliamentary group that has proposed for that position in
the Presidency of the Assembly. Consequently, the Court found that the
allegation of the Applicants, the position of the vice president of the
Assembly, pursuant to Article 67, paragraph 3 of the Constitution, is reserved
exclusively for the three largest parliamentary groups deriving from the votes
of political parties or coalitions that have won seats in the Assembly as a
result of the elections of the Assembly, is not grounded.

Secondly, regarding the procedure followed for the dismissal of the vice
president of the Assembly, the Court recalled that according to paragraph 5
of Article 67 of the Constitution, it is foreseen that the vice presidents of the
Assembly are dismissed by a majority of two-thirds (2/3) of the general
number of deputies. In this regard, the Court found that on 4 June 2018, after
discussions in the Assembly, which took place in relation to the LVV proposal
for the dismissal of Aida Dérguti from the position of vice president of the
Assembly, where there were 94 (ninety four) deputies present, 16 (sixteen)
deputies voted for the LVV proposal, 26 (twenty-six) deputies voted against
and 47 (forty seven) deputies abstained. Consequently, the LVV proposal did
not receive the necessary votes under Article 67, paragraph 5, of the
Constitution, for the dismissal of Aida Dérguti from the position of the vice
president of the Assembly and on this case the requirements established in
Article 67, paragraph 5, that Aida Dérguti be dismissed from the position of
vice president have not been met.

Thirdly, the Applicants alleged that “/rJefusal of the dismissal of the vice-
president in question, which no longer represents the political power and
democratic vote as the Constitution provides, is an abuse of the right to vote
and violates the constitutional purpose behind the provisions governing the
composition of the Presidency of the Assembly.” With regard to this
allegation, the Court, referring to the constitutional provisions of the Rules
of Procedure and its case law, held that the deputies are obliged to participate
in the proceedings of the Assembly, including their participation in voting in
accordance with the proposals submitted based on the Constitution and
other related rules. However, the Court reiterated that the deputies are free
to decide how they will vote in respect of proposals submitted to them and
may vote for, against, or abstain, taking into account the best interest of the
State in accordance with the Constitution and other rules.

In conclusion, the Court found that Decision No. 06/V-145 of the Assembly
of the Republic of Kosovo regarding the proposal of the LVV Parliamentary
Group regarding the dismissal of Aida Dérguti from the position of vice
president of the Assembly of the Republic of Kosovo, is in compliance with
Articles 7 and 67 of the Constitution.

ITII. Concerning the Applicants' request for the imposition of interim
measure, the Court, after finding that the challenged decision is in
accordance with Articles 7 [Values] and 67 [ Election of the President and Vice
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Presidents] of the Constitution, concluded that the Referral is without a
subject of review and, as such, the request for interim measure was rejected.
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in
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Albin Kurti and 11 other deputies of the Assembly of the Republic
of Kosovo

Constitutional review of Decision No. 06/V-145 of the Assembly
of the Republic of Kosovo regarding the proposal of the
Parliamentary Group of Vetévendosje Movement! on dismissal of
Aida Dérguti from the position of Vice President of the Assembly
of the Republic of Kosovo

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Arta Rama-Hajrizi, President
Bajram Ljatifi, Deputy President
Bekim Sejdiu, Judge

Selvete Gérxhaliu-Krasniqi, Judge
Gresa Caka-Nimani, Judge

Safet Hoxha, Judge

Radomir Laban, Judge

Remzije Istrefi-Peci, Judge, and
Nexhmi Rexhepi, Judge

Applicant

1. The Referral was submitted by Albin Kurti, Glauk Konjufca, Fatmire
Mulhaxha-Kollgaku, Liburn Aliu, Drita Millaku, Xhelal Svecla, Arbér
Rexhaj, Fitore Pacolli, Rexhep Selimi, Arbérie Nagavci, Shemsi Syla
and Sami Kurteshi (hereinafter, the Applicants), all of them deputies
of the Assembly of the Republic of Kosovo (hereinafter: the Assembly).
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2. The Applicants have authorized the deputy of the Assembly, Sami
Kurteshi, to represent them in the proceedings before the
Constitutional Court of the Republic of Kosovo (hereinafter, the
Court).

Challenged act

3. The Applicants challenge the constitutionality of Decision No.

06/V145 of the Assembly of the Republic of Kosovo regarding the
proposal of the Parliamentary Group of Vetévendosje Movement! for
the dismissal of Aida Dérguti from the position of Vice President of the
Assembly (hereinafter: challenged decision), adopted by the Assembly
on 4 June 2018.

Subject matter

4.

The subject matter is the challenged decision, which allegedly is not in
compliance with Articles 7 [Values], and 67 [Election of the President
and Deputy Presidents] of the Constitution of the Republic of Kosovo
(hereinafter: the Constitution).

The Applicants further requests the Court to impose an interim
measure requesting “suspension of the exercise of the function of the
Vice President of the Assembly of Kosovo [Aida Dérguti]”.

Legal basis

6.

The Referral is based on paragraph 5 of Article 113 [Jurisdiction and
Authorized Parties] of the Constitution and Articles 27 [Interim
Measures], 42 [Accuracy of the Referral] and 43 [Deadline] of the Law
No. 03/L-121 on the Constitutional Court of the Republic of Kosovo
(hereinafter, the Law) and Rules 56 [Request for Interim Measures]
and 74 [Referral pursuant to Article 113.5 of the Constitution and
Articles 42 and 43 of the Law] of the Rules of Procedure of the
Constitutional Court of the Republic of Kosovo (hereinafter: the Rules
of Procedure).

On 31 May 2018, the Court adopted in the administrative session the
amendments and supplementation to the Rules of Procedure, which
was published in the Official Gazette of the Republic of Kosovo on 21
June 2018 and entered into force 15 days after its publication.
Accordingly, in reviewing the Referral, the Court refers to the legal
provisions of the new Rules of Procedure in force.

Proceedings before the Court
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On 12 June 2018, the Applicant submitted to the Court the Referral
with the attached documents.

On 16 June 2018, the mandate of judges: Snezhana Botusharova and
Almiro Rodrigues was terminated. On 26 June 2018, the mandate of
judges: Altay Suroy and Ivan Cukalovi¢ was terminated.

On 9 August 2018, the President of the Republic of Kosovo appointed
new judges: Bajram Ljatifi, Safet Hoxha, Radomir Laban, Remzije
Istrefi-Peci and Nexhmi Rexhepi.

On 17 August 2018, the President of the Court appointed Judge
Remzije Istrefi-Peci as Judge Rapporteur and the Review Panel,
composed of Judges: Selvete Gérxhaliu — Krasniqi (Presiding),
Radomir Laban and Nexhmi Rexhepi.

On 24 August 2018, the Court notified about the registration of the
Referral the Applicants, the President of the Republic of Kosovo, the
President of the Assembly of the Republic of Kosovo (hereinafter: the
President of the Assembly) and the Prime Minister of the Republic of
Kosovo (hereinafter: the Prime Minister).

The President of the Assembly was requested to notify deputies that
they may submit their comments regarding the Applicants’ Referral, if
any, by 20 September 2018. The Secretariat of the Assembly was
requested to submit to the Court the relevant documents regarding the
challenged decision.

On 28 August 2018, the Secretariat of the Assembly submitted to the
Court the following documents:

a. Transcript of the Constitutive Session of the Assembly held on
3, 4, 10, 14, 24 August and 7 September 2017;

b. Decision No. 06-V-003 of the Assembly on the election of 3
(three) Deputy Presidents of the Assembly of 7 September
2017;

c. Notification on the Establishment of the New Parliamentary
Group - the Group of Independent Deputies (GID), No.
06/S701Do-52, of 14 March 2018;

d. Proposal of the Parliamentary Group of Vetevendosje
Movement to dismiss the Deputy President of the Assembly,
Aida Dérguti, No. 06/1108/D0-615, of 17 April 2018;
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e. Transcript of the plenary session of the Assembly of the
Republic of Kosovo, held on 3 May, 1 and 4 June 2018
(hereinafter: Transcript); and

f.  Decision No. 06-V -14 of the Assembly of the Republic of
Kosovo on non-dismissal of the Deputy President of the
Assembly, Aida Dérguti, of 4 June 2018.

On 19 September 2018, the Court submitted to the Forum of the
Venice Commission the following questions:

1) What is the procedure for dismissing the Vice President of the
Assembly in your country?
a) If the vice president of the Assembly leaves the
parliamentary group which proposed him for this position,
will he lose automatically the position of the deputy
president?
b) In this case, is it necessary for the Assembly to vote for the
dismissal?
c) If the answer to question b) is positive, are deputies of the
Assembly obliged to vote for such a proposal?

2) Is there any relevant case law regarding:
a) dismissal of deputy president of the Assembly? and
b) Any case law that considered that voting against a
particular proposal is qualified as “abuse of the right to vote”
by the deputies of the Assembly?

On 20 September 2018, Visar Ymeri, in a capacity of the representative
of the Parliamentary Group of the Social Democratic Party
(hereinafter: the SDP), submitted comments regarding the Referral.

On 24 September 2018, the Court notified the Applicants regarding
the comments submitted by SDP and invited them to submit their
comments, if any, by 1 October 2018.

On the same date, the Court also notified the President of the Republic
of Kosovo, the President of the Assembly and the Prime Minister
regarding the comments submitted by the SDP. The President of the
Assembly was requested to submit copies of all comments to all the
deputies of the Assembly.

On 1 October 2018, the Applicants submitted a response to SDP
comments.



20.

21.

22,

23.

BULLETIN OF CASE LAW 70

On 3 October 2018, the Court notified the President of the Republic of
Kosovo, the President of the Assembly and the Prime Minister
regarding the Applicants' response to SDP comments. The President
of the Assembly was requested to submit copies of all comments to all
deputies of the Assembly.

From 19 September to 28 October 2018, the Court received the
answers to the questions posed to the Venice Commission Forum from
the Constitutional/Supreme Courts of Austria, Netherland,
Luxemburg, Germany, Croatia, Sweden, the Czech Republic, Bulgaria,
Slovakia, South Africa, Norway, Costa Rica, Macedonia and Latvia.

On 3 December 2018, the Review Panel considered the Report of the
Judge Rapporteur and unanimously recommended to the Court the
admissibility of the Referral.

On the same date, the Court voted by majority that the challenged
decision is in compliance with the Constitution.

Summary of facts

24.

25.

26.

27.

28.

29.

On 11 June 2017, the elections for the Assembly were held.

On 8 July 2017, the Central Election Commission certified the election
results.

On 24 July 2017, the President of the Republic of Kosovo decided that
the constitutive session of the Assembly is held on 3 August 2017.

On 3 August 2017, the Assembly held a constitutive session chaired by
the oldest deputy of the Assembly.

According to the agenda, the Assembly established the ad hoc
Committee for verification of the quorum and mandates (hereinafter:
the adhoc Commission).

On the same date, the ad hoc Committee submitted the report, based
on the list of certified election results, and concluded the following
mandates:

a. Democratic Party of Kosovo, Alliance for the Future of
Kosovo, Initiative for Kosovo, Justice Party, Movement for
Union, Albanian Democratic Christian Party of Kosovo,
Conservative Party of Kosovo, Democratic Alternative of
Kosovo, Republicans of Kosovo, Party of Balli, Social
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Democratic Party, Balli Kombétar of Kosovo (hereinafter:
PDK, AAK and Nisma), 39 deputies;

b. “Vetévendosje” Movement (hereinafter: LVV), 32 deputies;

c. The Democratic League of Kosovo and Alliance Kosova e Re
(hereinafter: the LDK and AKR), 29 deputies;

d. Gradanska Iniciativa Srpska lista, 9 deputies;

e. Kosova Demokratik Tyrk Partisi, 2 deputies;

f.  Coalition “Vakat”, 2 deputies;

g. Nova Demokratska Stranka, 1 deputy;

h. Samostalna Liberalna Stranka, 1 deputy;

i.  Ashkali Democratic Party of Kosovo, 1 deputy;

j.  Egyptian Liberal Party, 1 deputy;

k. United Party of Gorani, 1 deputy;

I.  Ashkali Party for Integration, 1 deputy; and,

m. Roma United Party of Kosovo, 1 deputy.

The Chair continued with the agenda for the constitutive session of the
Assembly, the election of the President of Assembly and the Vice
Presidents, which was interrupted.

On 7 September 2017, after some interruptions, the constitutive
session of the Assembly continued with the agenda: the election of the
President and Vice-Presidents.

With the proposal of PDK, AAK and Nisma, Kadri Veseli was elected
President of the Assembly.

The Assembly then continued with the election of vice-presidents,
where PDK, AAK and Nisma proposed the deputy, Xhavit Haliti, LVV
proposed Deputy Aida Dérguti, while LDK and AKR proposed Deputy
Kujtim Shala. After the voting process, it was also found that the
proposed deputies gained the necessary votes to be vice-presidents of
the Assembly.

On the same date, the Assembly also elected a vice-president from the
non-majority community: deputy Miifera Sinik, and a vice-president
from the Parliamentary Group of Serbian List: the deputy Slavko
Simié.

On 14 March 2018, 12 (twelve) deputies, including the vice president
of the Assembly, Aida Dérguti, notified the President of the Assembly
about the establishment of the new Parliamentary Group: the Group
of Independent Deputies.
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On 19 April 2018, the Presidency of the Assembly reviewed and
decided on the agenda for the session of 3 May 2018, the proposal of
the LVV Parliamentary Group for the dismissal of the deputy president
of the Assembly, Aida Dérguti.

On 1 June 2018, the Assembly continued discussions regarding the
proposal of the LVV Parliamentary Group for the dismissal of the
deputy president of the Assembly, Aida Dérguti. However, due to the
lack of quorum, the voting on this proposal was postponed.

On 4 June 2018, the Assembly voted on the proposal of the LVV
Parliamentary Group to dismiss the vice president of the Assembly,
Aida Dérguti. According to the transcript, there were 94 (ninety four)
deputies present, 16 (sixteen) deputies voted for, 26 (twenty six)
deputies voted against and 47 (forty seven) deputies abstained.

Consequently, the Assembly did not dismiss Aida Dérguti from the
position of a deputy president of the Assembly.

Applicants’ allegations

40.

41.

42.

43.

The Applicants allege that the challenged decision is not in compliance
with Articles 7 [Values], and 67 [Election of the President and Deputy
Presidents] of the Constitution.

The Applicants initially claim that the Constitution, in Article 64,
paragraph 1, provides that, in the case of the constitution of the bodies
of the Assembly, the seats should be divided in proportion to the
number of votes won in the elections for the Assembly. According to
them, “/...] parties, coalitions, citizens’ initiatives and independent
candidates are given the number of seats equal with the number of
mandates of deputies, that corresponds proportionally with the votes
votes won in the elections”.

The Applicants allege that “the largest parliamentary group, under
Article 67. 2 of the Constitution, should be considered the party,
coalition [...] who have majority of seats in the Assembly, in terms of
Article 64.1 of the Constitution, than any other party, coalition, civil
initiative and independent candidates who have participated as such
in the elections”.

The Applicants allege that “under Article 67, par. 3, of the
Constitution, the position of the vice president of the Assembly is
exclusively reseved for three largest parliamentary groups with the
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right to propose a vice president each who are elected by a majority
vote, as the Preaident of the Assembly of Kosovo is elected”.

The Applicants also explain that “The Constitution of Kosovo, namely
Article 67, para. 6, stipulates that the Presidency of the Assembly
shall be established with the election of the President and Vice-
Presidents. This is the legal-political formula of the constitution of the
Assembly of Kosovo, which explicitly contains the definition of the
three largest entities that are automatically qualified for
representation in the Presidency of the Assembly with one vice-
president each. The composition of the Presidency of the Assembly
reflects the power of political parties emerging from the
parliamentary elections through the democratic vote and
consequently the power or size of the parliamentary group in the
Assembly of Kosovo™.

The Applicants further emphasize that “the three largest
parliamentary groups that derive from the votes of political parties
won during the general parliamentary elections have exclusive right
to propose and to have their political representative during the entire
legislature.”

The Applicants allege that “the exercise of the position of vice
president by the deputy [Aida Dérguti] results in complete disorder
of the work of the Assembly Presidency and the absolute denial of the
representation of parliamentary groups that have the highest
political power in relation to the parliamentary group that has
occupied the position of vice-president contrary to Article 67, par.
3,6,8, and Article 7, paragraph 1 of the Constitution. Likewise,
keeping the position of vice-president by Mrs. Aida Dérguti,
representing the fourth parliamentary group, has also seriously
violated the equality of the parliamentary group [LVV] in relation to
other parliamentary groups in the exercise of functions within the
Kosovo Assembly Presidency, in violation of Article 67 para. 3, 6 and
8, and Article 7, paragraph 1, of the Constitution”.

The Applicants also allege that “the purpose of Article 67, paragraph
3, which, in its content expresses, promotes the right that the three
largest parliamentary groups deriving from the power of coalitions
or political parties won through democratic vote are represented in
all bodies of the Assembly, namely in the Presidency of the Assembly
of Kosovo [...]. The opposite of this is qualified as a violation of Article
67, paragraphs 3, 6 and 8, and Article 7, par. 1 of the Constitution of
Kosovo”.
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The Applicants further allege that “as regards the vote of the deputies
for the dismissal of Mrs. Dérguti from the position of vice president,
as the Constitutional Court has stated, that they “can vote as they
wish”, according to the Constitutional Court, the vote of the deputies
should be in accordance with the constitutional provisions taking
into account the purpose of the relevant provisions and not being
abusive and in conflict with the principle of trust, which is also
applied in the constitutional law. If the voting as an action is not a
fundamental norm, but a tool for implementing and revival of the
norm as a primary goal, it cannot break the norm. The refusal of the
dismissal of the Vice-President in question, who no longer represents
political power and democratic vote as the Constitution provides, is
an abuse of the right to vote and violates the constitutional purpose
behind the provisions governing the composition of the Presidency of
the Assembly”.

As to the request for interim measure, the Applicants allege that “as
[LVV] is ranked as a second party according to free and general
democratic elections and since the parliamentary group [LVV] has
been formed as the second parliamentary group based on the election
result, its non-representation in the Presidency of the Assembly is
causing irreparable damage for the parliamentary group itself as a
bearer of the will of citizens confirmed through free democratic and
general elections. Therefore, the exercise of such function by the
deputy in question, who is part of the fourth parliamentary group
that has not emerged or formed from the parliamentary elections,
represents a lack of representation of the full will of citizens who have
voted through free, democratic elections [LVV- and] based on which
the parliamentary group [LVV] was established within the Assembly
of Kosovo”.

Finally, the Applicants request the Court to declare the Referral
admissible and to declare the challenged decision unconstitutional.

Summary of comments received by SDP

51.

In their response to the Applicants' Referral, the SDP states that “The
Presidency of the Assembly is an administrative body of the
Assembly, a character which is also attributed based on the
provisions of Article 67, paragraph 6 of the Constitution. [...] By
attributing the administrative character, the legal nature of the
Presidency of the Assembly is defined as a collegial body". Referring
also to the provisions of the Law No. 05/L-03 on General
Administrative Procedure, Article 37, the SDP states that “in this case
we are dealing with a body, such as the Presidency of the Assembly,
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consisting of several persons mandated under the constitutional
basis and who exercise a decision-making role on the issues, as
defined by the constitutional provision, that the decision-making of
this collegial body consists in ensuring the administrative
functioning of the Assembly”.

The SDP further alleges that “although the provisions of Article 67 of
the Constitution have not explicitly determined the mandate of the
Presidency of the Assembly, it is implicit that the Presidency of the
Assembly limits its mandate as a body of the Assembly in accordance
with Article 66 of the Constitution, namely paragraph 1, which
provision has determined the course of the mandate from the day of
the constitutive session held within thirty days from the day of the
official announcement of the election results. Even within the
meaning of such a provision, as the requirement of the constitution
of the Assembly is the election of the Presidency of the Assembly, the
mandate of the Presidency of the Assembly is related to the mandate
of the Assembly as a body rather than to the mandate of the deputies”.

According to SDP, “the provisions of the Constitution have stipulated
that the election of the President and Vice-Presidents of the Assembly
should be made in a voting procedure where a majority of the votes
of all deputies is required, representing theoretically an absolute
majority. Meanwhile, for their dismissal a qualified majority is
required, which means the vote of 2/3 of the total number of deputies.
Therefore, according to them, “a constitutional requirement is the
parliamentary consensus for the dismissal of any of the members of
the Presidency of the Assembly [...]. Moreover, such functions should
be understood in representation at the Assembly level, meaning that
neither the President nor the vice-presidents are party officials, but
of an Assembly body that directs the Assembly in the organizational-
administrative sense”.

The SDP also ascertains that “the Applicants in the Referral Ko84/18
attempt to interpret the mandate of Assembly members within an
imperative mandate [...]. Members of the Presidency have a free
mandate and this is entirely in the contemporary spirit of legal-
political regulation in constitutional systems. Moreover, the
termination of the system of imperative mandates, many authors,
such as Pasquale Pasquino, in his essay "One and Three: Separation
of Powers and the Independence of Judicare in Italian Constituion”,
considers that the termination of imperative mandates is one of the
fundamental principles of contemporary  representative
government”. According to SDP, the allegations of the Applicants that
“the deputies had to vote on the motion for dismissal of the deputy
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president of the Assembly, violates the freedom of the exercise of the
mandate of the deputies, a constitutional right guaranteed by Article
70, paragraph 1 of the Constitution, specified with Article 3,
paragraphs 1 and 2 of the Law on the Rights and Responsibilities of
the Deputies”.

Regarding the request for interim measure, the SDP considers as
“unnecessary any comment in relation to the Applicant's proposal for
interim measure, taking into account the content of the request, the
subject of the request for protection and legal inability to cause any
damage which would be irreparable”.

In the end, the SDP considers that the Applicant's Referral is
manifestly ill-founded and is to be declared inadmissible.

Summary of LVV responses to SDP comments

57

58.

In their response to SDP comments, LVV claims that “as the
representation in the Presidency of the Assembly consists of the
deputies of the three largest parliamentary groups, the
representation in the Presidency is of a political character, with the
constitutional responsibility for the administrative functioning of the
Assembly of Kosovo”. The LVV further explains that “the replacement
of the President by the Vice Presidents of the Assembly, which could
be from the ranks of [LVV], has a political character in relation to the
powers exercised by the President of the Assembly, and especially in
the representation of the Assembly [...]. Therefore, we consider that
the Presidency of the Assembly has a purely political character and
exercises political-administrative functions [...]".

The LVV also claims that “that the free mandate should be interpreted
within a non- political or any other influence, the termination and
invalidity of the mandate of the deputies. The motion of the
Parliamentary Group [LVV] was not directed at obtaining the
mandate of the deputy in question [...]”, further emphasizing that “The
Parliamentary Group [LVV] and its representative role in the bodies
of the Assembly, that is in the Presidency of the Assembly, is
incomparable with the holding of a position by a deputy already
representing a different parliamentary group, or another political
entity. This makes it necessary by priority and importance to
implement the constitutional provision, namely Article 67 par. 3 of
the Constitution [...]".

Summarized comments, received from the Forum of the Venice
Commission
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The Court initially notes that, from the answers received from the
Forum of the Venice Commission, there are various constitutional
case laws regarding the issue of the election and dismissal of the Vice
Presidents of the Assembly.

In this regard, the Constitutional Court of Austria stated that “The
President, the Second President and the Third President are elected
by all the deputies of Parliament. There are no other formal
conditions for their election, although in practice, the three
presidents are elected by the three largest parliamentary groups. If
one of the presidents leaves the parliamentary group that has
proposed him for the Presidency, he or she will not lose the position
automatically, nor can he be removed from the post. In fact, such a
case occurred: in 1993, the Third President of the National Council
who was nominated by the third largest parliamentary group, has
left the group and joined the other members of the group to form a
new party, but he held his position successfully until the end of the
mandate”.

The Supreme Court of the Netherlands clarified that “Article 61 of the
Constitution and the internal rules of Parliament, only foresee that
parliamentary deputies elect the President from among them. The
new President is elected after each parliamentary election and
mandate ends when the new elections are held”.

The Constitutional Court of Luxembourg explained that: “The
relevant Luxembourg law concerning the Assembly (otherwise
known as the “Chamber of Deputies”) does not have any procedure
for dismissing the vice-president [...]. According to them, “the
deputies who, according to Article 3 of the Constitution, represent
(through the Chamber of Deputies) their state and who vote without
being referred to their voters and during the vote only consider the
interests of the Grand Duchy [of Luxembourg] continue to remain as
deputies of the Assembly, even if during their mandate they leave the
political group in which they first participated and with which party
they were elected. In this case, although such a case has not yet
happened in practice, a vice-president may not be dismissed unless
he voluntarily does not leave this position”.

The Constitutional Court of Germany explained that, in the Federal
Parliament of Germany, “each parliamentary group is represented by
at least one vice president; The President and vice presidents are
elected by a simple majority of votes. If a candidate does not reach a
majority vote, then the election is repeated. The [German]
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Constitution and the Bundestag Rules of Procedure do not foresee
provisions for the dismissal of the President and Vice Presidents”.

The Constitutional Court of Croatia stated that “the dismissal of the
vice president of Parliament can be proposed by parliamentary
groups or by 40 (forty) deputies of Parliament [...Jand the
parliament approves by majority vote, provided that the majority of
the deputies are present at the session”.

The Supreme Administrative Court of Sweden stated that “the
members of the Parliament elect the President and 3 (three) Vice
presidents from their ranks for an electoral mandate (four years).
The parliamentary groups in Parliament are candidates for different
positions”. They also add that during the period until the
parliamentary elections, the President and his deputies “cannot be
dismissed from office by decision of the Parliament. They may,
however, resign from their position”.

The Czech Constitutional Court clarified that, in the Czech Republic,
“the vice president can only be dismissed with the proposal of 2/5 of
all deputies [...]; 1/3 of all deputies [...] should be present during the
voting and the proposal must be accepted by majority of them”.
According to them, the only way to dismiss the vice president of the
Assembly is if the proposal for dismissal gets the necessary number of
votes foreseen above.

The Constitutional Court of Bulgaria clarified that “the dismissal of the
President and Vice-Presidents of the Assembly is not subject to
constitutional treatment and is the exclusive competence of the
Assembly itself”. This is because the issue of dismissal of vice-
presidents is regulated by the Rules of Procedure of the National
Assembly of Bulgaria and its possible violation cannot constitute
constitutional violation. They also clarify that the Rules of Procedure
of the Bulgarian National Assembly, Article 5, paragraph 2, provide
that the vice presidents of the Assembly are dismissed from the
positions before the expiration of the mandate when they leave the
parliamentary group that nominated them, with the dismissal by that
group or if the parliamentary group ceased to exist. In such cases,
dismissal is made without a debate or voting.

The Constitutional Court of Slovakia stated that in Slovakia, if the vice
president of the Assembly leaves the parliamentary party that has
proposed him for that position, he or she will not lose the position of
the vice president of the Assembly. They emphasize that such a case
happened recently, adding that “following the 2016 parliamentary
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elections that were followed by the formation of a four-party
coalition (one of them called Siet). One of Siet members was elected
vice-president (one of the four vice presidents). Later in 2016, he
came out of Siet and joined another coalition party. However, he held
the position of Vice-President [of the Assembly]”.

The Constitutional Court of South Africa stated that in South Africa
when the vice president of Parliament is no longer a member of any
political party, he does not lose the position of vice-president of
Parliament automatically. Unless a constitutional process is followed
for his/her dismissal, it is possible for a vice-president to remain in
that position even when he no longer belongs to any political party.
Therefore, to dismiss a vice-president of Parliament, it is necessary
that the majority of deputies vote on the proposal for dismissal. Also,
according to the response of the Constitutional Court of South Africa,
when a proposal is submitted for voting in the Parliament, the
deputies “have three options, (a) to vote in favor, (b) to vote against,
or (c) to abstain”.

The Constitutional Court of Norway stated that in Norway, the
Parliament elects the President and 5 (five) vice-presidents with the
simple majority of the votes of the deputies of the Parliament. For the
dismissal of vice presidents from the position it is necessary that the
proposal for dismissal be made by 1/5 of the deputies and the proposal
for dismissal to be voted by the simple majority of deputies.

The Constitutional Court of Costa Rica stated that the Parliament
elects the Presidency at the beginning of each legislature. The
President of Parliament and the Vice Presidents must meet the same
conditions as the President of the Republic. They also stated that,
according to their Constitution, there are no sanctions against
deputies who leave the political parties that have helped them to be
elected. According to them, “it is important to note that most of these
deputies exercise their mandate until the end of the legislature
without becoming part of any other political group”.

The Constitutional Court of Macedonia explained that the only
constitutional provisions concerning the vice presidents of the
Parliament are those of Article 67 of the Macedonian Constitution,
which stipulate that the Parliament, from the ranks of the deputies,
elects the President and one or several Vice Presidents, by a majority
votes of all deputies. They add that, under Article 21 of the Rules of
Procedure of the Parliament, the number of vice-presidents is decided
by the President of the Parliament and they are elected from the
deputies belonging to the political parties represented in the
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Parliament. One of the vice presidents is elected by the largest
opposition party. They also clarify that the Rules of Procedure of the
Parliament does not foresee provisions regarding the dismissal of vice-
presidents.

The Constitutional Court of Latvia stated that in Latvia, the position
of the vice president of the Assembly is not related to membership in
the parliamentary groups. If the vice president decides to leave the
parliamentary group that has proposed him for that position, there are
no automatic consequences for maintaining his position. They also
stated that according to their legal system, the deputies have no
obligation to vote for a certain proposal and if this would happen this
would be contrary to Article 28 of the Constitution of Latvia, which
provides that members of the Assembly (Seimas) cannot be held liable
for any judicial, administrative or disciplinary proceedings in relation
to their voting.

Relevant provisions of the Constitution

“Article 7 [Values]

1. The constitutional order of the Republic of Kosovo is based on
the principles of freedom, peace, democracy, equality, respect for
human rights and freedoms and the rule of law, non-
discrimination, the right to property, the protection of
environment, social justice, pluralism, separation of state
powers, and a market economy.

2. The Republic of Kosovo ensures gender equality as a
fundamental value for the democratic development of the society,
providing equal opportunities for both female and male
participation in the political, economic, social, cultural and other
areas of societal life.

[...]
Article 64 [Structure of Assembly]

1. The Assembly has one hundred twenty (120) deputies elected by
secret ballot on the basis of open lists. The seats in the Assembly
are distributed amongst all parties, coalitions, citizens’ initiatives
and independent candidates in proportion to the number of valid
votes received by them in the election to the Assembly.
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2. In the framework of this distribution, twenty (20) of the one
hundred twenty (120) seats are guaranteed for representation of
communities that are not in the majority in Kosovo, [...].

[...]
Article 65 [Competencies of the Assembly]

The Assembly of the Republic of Kosovo:

[...]

(6) elects and dismisses the President and Deputy Presidents of
the Assembly;

[...].
Article 67 [Election of the President and Deputy Presidents]

1. The Assembly of Kosovo elects the President of the Assembly
and five (5) Deputy Presidents from among its deputies.

2. The President of the Assembly is proposed by the largest
parliamentary group and is elected by a majority vote of all
deputies of the Assembly

3. Three (3) Deputy Presidents proposed by the three largest
parliamentary groups are elected by a majority vote of all
deputies of the Assembly.

4. Two (2) Deputy Presidents represent non-majority
communities in the Assembly and are elected by a majority
vote of all deputies of the Assembly. One (1) Deputy President
shall belong to the deputies of the Assembly holding seats
reserved or guaranteed for the Serb community, and one (1)
Deputy shall belong to deputies of the Assembly holding seats
reserved or guaranteed for other communities that are not
in the majority.

5. The President and Deputy Presidents of the Assembly are
dismissed by a vote of two thirds (2/3) of all deputies of the
Assembly.

6. The President and the Deputy Presidents form the
Presidency of the Assembly. The Presidency is responsible
for the administrative operation of the Assembly as
provided in the Rules of Procedure of the Assembly.

7. The President of the Assembly:
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(1) represents the Assembly;

(2) sets the agenda, convenes and chairs the sessions;

(3) signs acts adopted by the Assembly;

(4) exercises other functions in accordance with this
Constitution and the Rules of Procedure of the Assembly.

8. When the President of the Assembly is absent or is unable to
exercise the function, one of the Deputy Presidents will serve
as President of the Assembly.

[...]
Article 70 [Mandate of the Deputies]

1. Deputies of the Assembly are representatives of the
people and are not bound by any obligatory mandate.

[...].
Article 74 [Exercise of Function]

Deputies of the Assembly of Kosovo shall exercise their
function in best interest of the Republic of Kosovo and
pursuant to the Constitution, Laws and Rules of Procedure of
the Assembly.

Relevant provisions of the Rules of Procedure of the Assembly

Article 12 [Election of the President and Deputy Presidents of
the Assembly]

1. At the inaugural session of the IV term, the Assembly shall
elect the President and the Deputy Presidents from among its
Members. The President and the Deputy Presidents shall
consist the Presidency of the Assembly.

2. The Chairperson of the inaugural session shall request from
the largest parliamentary group to propose a candidate for
the President of the Assembly. The President of the Assembly
shall be elected by majority of votes of all Members of
Assembly.

3. The Chairperson of the inaugural session shall request from
three largest parliamentary groups to propose one
candidate each for the Deputy Presidents of the Assembly,
who are elected by the majority of votes of all Members of
Assembly.
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4. The Presidency as well as other working bodies of the
Assembly shall respect the gender composition of the
Assembly.

5. The Chairperson of the Inaugural Session shall request from
the Members of Assembly holding seats guaranteed for the
Serb community and the Members of Assembly holding seats
guaranteed for other non-majority communities to propose
one candidate each for Deputy Presidents of the Assembly.
The Deputy Presidents, under this item, shall be elected by
majority of votes of all Members of Assembly.

6. The Chairperson of the inaugural session shall announce the
voting results for election of the President and the Deputy
Presidents of the Assembly and shall invite the newly-elected
President to take his seat.

Article 14 [Mandate of the Presidency]

The mandate of the Assembly’s President and Presidency
Members shall be in line with the mandate of the Assembly.
[...]

3. The President of the Assembly may tender his resignation to
the Assembly. The President shall submit initially the
resignation act to the Presidency of the Assembly. After
approval of the resignation, the political party or the
coalition that has appointed the previous President of the
Assembly shall propose a new candidate for the President.

4. The same procedure shall be applied in case of resignation
by any member of the Presidency.

5. The dismissal of the President or a member of the Presidency
of the Assembly, at the proposal of the political party or
parliamentary group which has appointed him/her, is done
in accordance with the procedure for their appointment.

Article 16 [Meetings of the Presidency]

The President of the Assembly shall convene and chair meetings
of the Presidency.

The President of the Assembly must convene a meeting of the
Presidency if a parliamentary group or five (5%) percent,
respectively six (6) Members of Assembly so demand.
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The Presidency shall take decisions by consensus. Absent a
consensus, the decisions are taken by a majority vote of those
voting. In the event of a tied vote, the President’s vote shall decide
the matter.

The representative of the President of Republic of Kosovo and the
government may take part in the meetings of the Presidency
without voting right. The Secretary of the Assembly attends the
meetings of the Assembly pursuant to the official duty.

The Presidency of the Assembly may invite for specific issues the
leaders of parliamentary groups.

Article 51 [Quorum and voting in the meetings of Assembly]

1.

Quorum exists when more than half of the overall number of the
members of the Assembly are present.

The presence of the members of the Assembly in meetings shall be
verified through the electronic system of voting, by raising hands or
by roll-call. The Chairperson of the session shall decide of the
manner of verification of the presence of members of the Assembly.

The decisions taken in the meetings of the Assembly are valid if more
than half of the total number of Members of the Assembly were
present at the time the decision was taken. The laws, decisions and
other acts of the Assembly shall be considered adopted if voted for
by the majority of the members present and voting. An exception is
made in cases when the Constitution of the Republic of Kosovo
provides for otherwise.

Voting shall be carried out in the following means:

a) Open ballot, by raising hands “for”, “against”, and
“abstain”,

b) Secret ballot or

c¢) By means of a recorded vote that includes electronic
voting; and

d) Roll-call of each member of the Assembly.

A recorded vote shall be held when requested by the President of the
Assembly or a parliamentary group and upon the decision of the
Assembly. Where a recorded vote is held, each member’s vote “for”
or “against”, or “abstention”, shall be recorded by name and last
name. In cases of electronic vote, the number of participants,
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number of voters and full voting result shall appear on the screen
for each member separately. A member of the Assembly shall be

entitled to explain his/her vote “for”, “against” or “abstain” and to
ask for an electronic copy of voting result.

In the event of an equal number of votes being cast “for” and
“against” any proposal, it shall be deemed as not adopted.

Electronic votes of members of the Assembly shall be published
within three working days from the plenary session.

Admissibility of the Referral

74.

75-

76.

77-

78.

79-

The Court first examines whether the Referral has met the
admissibility requirements, established in the Constitution, and
further specified in the Law and foreseen in the Rules of Procedure.

Initially, the Court refers to paragraph 1 of Article 113 [Jurisdiction
and Authorized Parties] of the Constitution, which establishes:

“The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties”.

In addition, the Court also refers to Article 113.5 of the Constitution,
which provides:

“Ten (10) or more deputies of the Assembly of Kosovo, within
eight (8) days from the date of adoption, have the right to contest
the constitutionality of any law or decision adopted by the
Assembly as regards its substance and the procedure followed”.

Initially, the Court recalls that the Applicants challenge the
constitutionality of the challenged decision only in relation to its
content.

In this regard, the Court notes that the Referral was filed by 12 (twelve)
deputies of the Assembly, in accordance with Article 113.5 of the
Constitution. Therefore, the Applicants are an authorized party.

In addition, the Court takes into account Article 42 [Accuracy of the
Referral] of the Law, which foresees:

“1. In a referral made pursuant to Article 113, Paragraph 5 of the
Constitution the following information shall, inter alia, be
submitted:
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1.1. names and signatures of all deputies of the Assembly
contesting the constitutionality of a law or decision adopted by
the Assembly of  the Republic of Kosovo;

1.2. provisions of the Constitution or other act or legislation
relevant  to this referral; and

1.3. presentation of evidence that supports the contest”.

The Court also refers to Rule 74 [Referral pursuant to Article 113.5 of
the Constitution and Articles 42 and 43 of the Law] of the Rules of
Procedure, which provides:

“T..]

(2) In a referral made pursuant to this Rule, the following
information shall, inter alia, be submitted:

(a) names and signatures of all deputies of the Assembly
contesting the constitutionality of a law or decision adopted
by the Assembly of the Republic of Kosovo;

(b) provisions of the Constitution or other act or
legislation relevant to this referral; and

(c) presentation of evidence that supports the contest.

(3) The applicants shall attach to the referral a copy of the
contested law or decision adopted by the Assembly, the register
and personal signatures of the Deputies submitting the referral
and the authorization of the person representing them before the
Court”.

The Court notes that the Applicants entered the names of the deputies
with signatures, presented the power of attorney for the person
representing them before the Court, specified the decision they
challenge and submitted their copy, referred to the relevant
constitutional provisions for which they alleged that the challenged
decision is not in compliance and provided evidence to substantiate
their allegations. Therefore, the Court considers that the criteria set
out in Article 42 of the Law and further specified in Rule 74 of the
Rules of Procedure have been met.

With respect to the deadline of “8 (eight) days from the date of
adoption’, the Court notes that the challenged decision was adopted
on 4 June 2018, while the Referral was submitted to the Court on 12
June 2018.
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The Court recalls that, pursuant to Rule 30 (1) of the Rules of
Procedure, the deadline for submitting the referral, “when a period is
expressed in days, the period is to be calculated starting from the
following day after an event takes place”.

In the case of the present Referral, this is the day after the adoption of
the challenged decision. Therefore, the Court finds that the Referral
was submitted within the time-limit specified by Article 113.5 of the
Constitution.

Consequently, the Court finds that the Applicants have respected the
admissibility requirements laid down in the Constitution and further
specified by the Law and foreseen by the Rules of Procedure.

The Court also considers that the Referral raises important
constitutional issues regarding the election and dismissal of the vice
presidents of the Assembly, therefore, the Applicants' Referral is
admissible.

Merits of the Referral

87.

88.

89.

90.

The Court recalls that the Applicants allege that the challenged
decision is not in compliance with Articles 7 [Values] and 67 [Election
of the President and Vice Presidents] of the Constitution.

As to the Applicants' Referral, the Court notes that the Applicants in
essence allege that the position of the Vice-President of the Assembly,
pursuant to Article 67, paragraph 3, of the Constitution, is reserved
exclusively for the three (3) largest parliamentary groups that emerge
from political parties or coalitions that have won majority seats of the
Assembly as a result of the elections for the Assembly. They add that
the representation in the Presidency of the Assembly has a political
character and there should be represented 3 (three) largest
parliamentary groups throughout the Assembly's legislature.

Therefore according to them, the challenged decision for the non-
dismissal of the deputy president of the Assembly, Aida Dérguti (now
a part of a new parliamentary group), denies LVV as the second most-
voted entity in the elections of 11 June, 2017, the position of the deputy
president of the Assembly, guaranteed by Article 67, paragraph 3 of
the Constitution.

Furthermore, according to the Applicants, given that the exclusive
right to be represented in the Presidency of the Assembly belongs to 3
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(three) largest parliamentary groups, the vote of the deputies on non-
dismissal of the vice president, constitutes the abuse of “their right to
vote”.

Regarding Article 67, paragraph 3, of the Constitution

o1.

92.

93-

94.

95.

The Court shall first examine whether the provisions of Article 67,
paragraph 3 of the Constitution and other related provisions entitle
certain parliamentary groups to be represented throughout the
legislature in the Assembly Presidency with the deputies belonging to
the parliamentary group that has proposed them.

In this connection, the Court notes that Article 67, paragraph 3 of the
Constitution regulates the issue of the proposal and voting of the
proposal of the vice-presidents of the Assembly, stating that “ 3 (three)
Vice Presidents proposed by the three largest parliamentary groups
are elected by a majority vote of all deputies of the Assembly”.

Under the aforementioned provision, for the election of 3 (three) vice-
presidents, two conditions must be met: a) to be proposed from the
three largest parliamentary groups and b) to obtain the votes of the
majority of all deputies of the Assembly.

As to the first requirement, the Court notes that the Constitution, in
Article 67, paragraph 3, clearly states that the right to nominate 3
(three) candidates for the positions of vice presidents belongs
exclusively to 3 (three) largest parliamentary groups. The Court notes
that the right of 3 (three) largest parliamentary groups to nominate
candidates for the position of vice-president of the Assembly is
essential for maintaining the foundations of an effective and
meaningful democracy in the constitution of the Assembly governed
by the rule of law. Therefore, the Court notes that while the right of the
proposal belongs to 3 (three) major parliamentary groups, these
groups are not necessarily limited to proposing candidates from their
parliamentary group. The Court notes that paragraph 3 of Article 67
of the Constitution allows for a broad discretion of the candidate's
proposal for the position of the vice president of the Assembly, without
limiting the proposal by a certain parliamentary group.

Unlike the language of paragraph 3 of Article 67 which enables greater
freedom of the proposal, paragraph 4 of Article 67 of the Constitution
expressly stipulates that “Two (2) Deputy Presidents represent non-
majority communities in the Assembly and are elected by a majority
vote of all deputies of the Assembly. One (1) Deputy President shall
belong to the deputies of the Assembly holding seats reserved or
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guaranteed for the Serb community, and one (1) Deputy shall belong
to deputies of the Assembly holding seats reserved or guaranteed for
other communities that are not in the majority.”

As for the second requirement, the Court recalls that, in order to be
considered elected, the nominees of the parliamentary groups are not
automatically elected vice presidents of the Assembly after the
proposal of the parliamentary groups but are subject to the voting
process in the Assembly. The proposed of parliamentary groups are
elected vice presidents of the Assembly only if they receive votes of the
majority of all deputies of the Assembly. Therefore, the vice presidents
of the Assembly, although proposed by certain parliamentary groups,
they are the elected of the Assembly in order to exercise the position
of the vice-president of the Assembly, unless dismissed or lose their
mandate of a deputy under the provisions of the Constitution or other
related provisions of the Assembly.

In this regard, the Court recalls Article 67, paragraph 6 of the
Constitution, which provides:

“The President and the Deputy Presidents form the Presidency of
the Assembly. The Presidency 1is responsible for the
administrative operation of the Assembly as provided in the Rules
of Procedure of the Assembly”.

After the end of the voting process, the members of the Presidency of
the Assembly, in a capacity as Vice-Presidents of the Assembly, do not
represent the interests of the parliamentary groups that have proposed
them, but above all represent the interests of the Assembly as a whole,
ensuring the functioning of the Assembly and its bodies. Therefore,
the Court considers that, according to paragraph 6 of Article 67 of the
Constitution, the members of the Presidency of the Assembly are not
representatives of parliamentary groups or political parties in this
body, and in the capacity of a member of the Presidency of the
Assembly are not called to protect the interests of parliamentary
groups or political parties of the Assembly.

This, moreover, taking into account the fact that the number of the
vice presidents of the Assembly is expressly defined by the
Constitution and not all parliamentary groups or political parties have
the right to propose candidates for vice-president of the Assembly, but
this right is recognized only to 3 (three) largest parliamentary groups.

In addition, the Court also recalls Article 16, paragraphs 2 and 5 of the
Rules of Procedure of the Assembly, which provides:
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“2. The President of the Assembly must convene a meeting of the
Presidency if a parliamentary group or five (5%) percent,
respectively six (6) Members of Assembly so demand”

[...]

“5. The Presidency of the Assembly may invite for specific issues
the leaders of parliamentary groups”.

The Court notes that, according to the Constitution and the Rules of
Procedure of the Assembly, for the certain issues that affect the
interests of the parliamentary groups in the Presidency of the
Assembly, all parliamentary groups are represented by the
chairpersons of the parliamentary groups.

The Court also notes that there are different practices in the
democratic countries regarding the election and dismissal of the vice
presidents of the Assembly. However, in all the states that have
submitted answers to the questions of the Constitutional Court
addressed to the Constitutional Courts through the Venice
Commission Forum, with the exception of Bulgaria where such a thing
is specifically defined in the Rules of Procedure of the Assembly, the
departure from a certain parliamentary group does not imply
automatic dismissal from the position of the vice president. Therefore,
in the practice of these countries, for the dismissal of vice-presidents
of the Assembly, a special vote and a certain number of votes are
required for such a dismissal to be made.

In addition, with regard to the allegation of the Applicants that the
position of vice president of the Assembly, under Article 67, paragraph
3 of the Constitution, is reserved exclusively for (3) the three largest
parliamentary groups, which emerge from the votes of political parties
or coalitions that have won seats in the Assembly as a result of
elections for the Assembly, the Court refers to case KO119/14, where it
concluded that “the largest parliamentary group according to Article
67 (2) of the Constitution is to be considered the party, coalition,
citizens' initiatives and independent candidates that have more seats
in the Assembly, in the sense of Article 64 (1) of the Constitution, than
any other party, coalition, citizens' initiatives and independent
candidates that participated as such in the elections” (see Judgment
in case KO119/14, Applicant Xhavit Haliti and 29 other deputies of the
Assembly of the Republic of Kosovo, paragraph 116).
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In this regard, the Court notes that the result of the elections for the
Assembly held on 11 June 2017, the LVV, as the second largest
parliamentary group, secured the right to propose a candidate for the
position of vice-president of the Assembly. Based on this right, the
LVV proposed Mrs. Aida Dérguti as a candidate for the position of the
vice president of the Assembly, who received the necessary votes to be
a member of the Presidency.

However, the Court considers that Article 67 paragraph 3 of the
Constitution stipulates that 3 (three) largest parliamentary groups at
the beginning of the legislature have the right to nominate candidates
for vice-presidents of the Assembly. However, after the election of the
candidates proposed for vice-presidents, the right of parliamentary
groups to nominate candidates for vice-presidents arises only if any of
the vice-presidents loses the mandate of the deputy under Article 70
of the Constitution or if he is dismissed in accordance with the
procedure provided in Article 67, paragraph 5 of the Constitution.

In the light of the foregoing, the Court considers that the Applicants'
allegation that the position of the Vice-President of the Assembly,
pursuant to Article 67, paragraph 3, of the Constitution, is reserved
exclusively for 3 (three) largest parliamentary groups deriving from
the votes of political parties or coalitions that have won seats in the
Assembly as a result of the elections for the Assembly, is ungrounded.

Concerning the procedure followed for the dismissal of the vice
president of the Assembly

107.

108.

109.

The Court further recalls that the dismissal of the vice presidents of
the Assembly is regulated by the specific provisions of the
Constitution, namely Article 67, paragraph 5 of the Constitution,
which provides that “The President and Deputy Presidents of the
Assembly are dismissed by a vote of two thirds (2/3) of all deputies
of the Assembly”.

Accordingly, for the dismissal of the vice presidents of the Assembly it
is necessary to meet the requirements of Article 67, paragraph 5 of the
Constitution.

In this regard, the Court recalls that according to paragraph 5 of
Article 67 of the Constitution, it is foreseen that the vice-presidents of
the Assembly are dismissed by a majority of two-thirds (2/3) of the
total number of deputies, in contrast to paragraph 3, of Article 67,
which stipulates that for their election a majority vote of all deputies
is required.
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110. In the case of the Referral, the Court recalls that the LVV filed a
proposal for dismissal of the vice president of the Assembly, Aida
Dérguti.

111.  On 19 April 2018, the Presidency of the Assembly considered and
included this proposal on the agenda for the session.

112. The Court also recalls that after discussions of 1 June 2018, which were
held regarding the LVV proposal, on 4 June 2018, the Assembly voted
regarding the LVV proposal, where in the hall 94 (ninety four)
deputies were present, where it was found that there is a quorum for
decision-making. Of them, 16 (sixteen) deputies voted for the LVV
proposal, 26 (twenty-six) deputies voted against, and 47 (forty-seven)
deputies abstained.

113. In conclusion, the Court finds that, in the present case, the LVV
proposal did not receive the necessary votes, and consequently the
requirements for the dismissal of Aida Dérguti from the position of
Vice-President of the Assembly were not met, as expressly provided
for in Article 67, paragraph 5 of the Constitution.

Regarding the Applicants' allegation of “abuse of the right to
vote”

114. Inthe following, the Court recalls again that the Applicants allege that,
under Article 67 of the Constitution, the positions of Vice Presidents
of the Assembly are reserved exclusively for the three (3) largest
parliamentary groups, and as a consequence “[rjefusal of the
dismissal of the Vice-President in question, who no longer represents
political power and democratic vote as the Constitution provides, is
an abuse of the right to vote and violates the constitutional purpose”.

115. Inthis connection, the Court recalls that it has found above that under
Article 67, paragraph 3 of the Constitution, the representation of 3
(three) largest parliamentary groups in the Presidency of the Assembly
is not guaranteed, but is guaranteed their right to nominate candidates
for the position of vice-president, who are then voted by the Assembly.

116. Therefore, when voting on the proposal for the dismissal of the vice-
president, Aida Dérguti, the Assembly did not act in violation of Article
67 of the Constitution.
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117. Moreover, with regard to voting in the Assembly, the Court refers to
paragraph 1 of Article 70 [Mandate of the Deputies] of the
Constitution, which defines:

“1. Deputies of the Assembly are representatives of the people and
are not bound by any obligatory mandate”.

118. The Court also refers to article 74 [Exercise of Function] of the
Constitution, which defines:

“Deputies of the Assembly of Kosovo shall exercise their function
in best interest of the Republic of Kosovo and pursuant to the
Constitution, Laws and Rules of Procedure of the Assembly”.

119. The Court also recalls Article 3 [Free Mandate] of Law No. 03/L-111
on the Rights and Responsibilities of the Deputies (published in the
Official Gazette on 20 July 2010), which provides for:

“1. The deputy is a representative of the citizens and during his
mandate he is subject only to his conscience.

2. The deputy carries out his tasks in accordance with the
constitutional provisions, with Law and with the Rules of
Procedure of the Assembly”.

120. The Court also refers to paragraphs 4 and 6 of Article 51 [Quorum and
voting in the meetings of Assembly] of the Rules of Procedure of the
Assembly that establish:

“4. Voting shall be carried out in the following means:

e) Open ballot, by raising hands “for”, “against”, and
“abstain”,
f) Secret ballot or
g) By means of a recorded vote that includes electronic
voting; and
h) Roll-call of each member of the Assembly.
[...]
6. Inthe event of an equal number of votes being cast “for” and
“against” any proposal, it shall be deemed as not adopted.”

121. In this regard, the Court also recalls its case law where it had
ascertained that “when constituting the Assembly, all Deputies have
to be present and vote the way they wish, openly or secretly, to vote
for, against or abstain and cannot be exempted from doing so”. (see
case KO119/14, Applicants Xhavit Haliti and 29 other Deputies ofthe
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Assembly of the Republic of Kosovo regarding constitutional review
of Decision No. 0S-V-001 voted by 83 Deputies of the Assembly of the
Republic of Kosovo on the election of the President ofthe Assembly of
the Republic of Kosovo, dated 17 July 2014, paragraph 128).

In the light of the foregoing, the Court considers that the deputies are
obliged to participate in the works of the Assembly, including their
participation in voting regarding the proposals submitted under the
Constitution and other related rules. However, the Court reiterates
that deputies are free to decide how they will vote on proposals
submitted to them and may vote for, against, or abstain, taking into
account the best interests of the State in accordance with the
Constitution and other rules.

Therefore, the Court considers that the Applicants' allegation that the
refusal to dismiss the vice-president in question, who does no longer
represent the political power and democratic vote, as foreseen by the
Constitution, is “an abuse of the right to vote and violates the
constitutional purpose that lies behind the provisions governing the
composition of the Presidency of the Assembly” is not grounded.

Finally, the Court also recalls that the Applicants allege that the
Assembly, by not voting the LVV proposal to dismiss the vice-
president of the Assembly, also violated Article 7 [Values] of the
Constitution. With regard to this allegation, the Court notes that the
Applicants did not present any evidence nor did they substantiate their
allegation of violation of this Article of the Constitution.

Conclusion

125.

126.

In conclusion, the Court finds that the Applicants' allegation that the
position of the Vice-President of the Assembly pursuant to Article 67,
paragraph 3 of the Constitution is reserved exclusively for the three (3)
largest parliamentary groups deriving from the votes of political
parties or coalitions that have won seats in the Assembly as a result of
the elections for the Assembly, is not grounded.

The Court also finds that the Applicants' allegation that the refusal of
dismissal of the vice-president in question, who does not represent the
political power and democratic vote as foreseen by the Constitution “is
an abuse of the right to vote and violates the constitutional purpose
that lies behind the provisions governing the composition of the
Presidency of the Assembly” is not grounded.
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Therefore, the Court finds that Decision No. 06/V-145 of the Assembly
of the Republic of Kosovo regarding the proposal of the LVV
Parliamentary Group for the dismissal of Aida Dérguti from the
position of vice president of the Assembly of the Republic of Kosovo,
is in compliance with Articles 7 [Values] and 67 [Election of the
President and Vice Presidents] of the Constitution.

Request for interim measure

128.

129.

130.

The Court recalls that the Applicants also request the Court to issue a
decision on the imposition of an interim measure, namely
“suspending the exercise of the function of the vice-president of the
Assembly of Kosovo [Aida Dérguti]”.

The Court has concluded above that the challenged decision is in
compliance with Articles 7 [Values] and 67 [Election of the President
and Vice Presidents] of the Constitution.

Therefore, in accordance with Article 27.1 [Interim Measures] of the
Law and Rule 57 [Decision on Interim Measures] of the Rules of
Procedure, the request for interim measure is without subject of
review and, as such, is rejected.

FOR THESE REASONS

The Constitutional Court, in accordance with Articles 113.5 and 116.2 of the
Constitution, Articles 20 and 42 of the Law and pursuant to Rule 59 (1) (a) of
the Rules of Procedure, on 3 December 2018,

DECIDES
L. TO DECLARE, unanimously, the Referral admissible;

II. ' TO HOLD, by majority of votes, that Decision No. 06/V-145
of the Assembly of the Republic of Kosovo regarding the
Proposal of the Parliamentary Group of Vetévendosje
Movement! for the dismissal of Aida Dérguti from the position
of the vice president of the Assembly of the Republic of
Kosovo, is in compliance with Articles 7 [Values] and 67
[Election of the President and Vice Presidents] of the
Constitution;

III. TO REJECT, unanimously, the request for interim measure;
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IV.  TO NOTIFY this Judgment to the Applicants, the President of
the Republic of Kosovo, the President of the Assembly of
Kosovo and the Government of Kosovo;

V. TO PUBLISH this Judgment in the Official Gazette in
accordance with Article 20.4 of the Law; and

VI. TO DECLARE this Judgment effective immediately.
Judge Rapporteur President of the Constitutional Court

Remzije Istrefi-Peci Arta Rama-Hajrizi

KI 122/16 Applicant: Riza Dembogaj, requesting constitutional
review of Decision CML. No. 6/2016 of the Supreme Court of the
Republic of Kosovo of 13 September 2016

The Applicant alleges that Decision [CML. No. 6/2016] of 13 September 2016
of the Supreme Court was rendered in violation of his rights guaranteed by
Article 31 of the Constitution in conjunction with Article 6 of the ECHR,
Article 49 of the Constitution, Article 54 of the Constitution in conjunction
with Article 13 of the ECHR and 102 of the Constitution, because the regular
courts applied the wrong law in assessing the timeliness of his claim.
Accordingly, the Applicant alleged that the regular courts have manifestly
erroneously applied and interpreted the law in his case.

The Applicant’s employment relationship with the Kosovo Police
Inspectorate was terminated in 2007. The Applicant has challenged the
termination decision since 2007, initially in administrative, and
subsequently in the court proceedings, which he initiated in 7 November
2007. The date of initiation of courts proceedings, namely the timelines of
his appeal, became subject of review of eight regular court decisions which
applied three different law, all containing different deadlines for filing
appeals, to the dispute of the Applicant. Ultimately, in rejecting the request
for protection of legality of the State Prosecutor, the Supreme Court
concluded that the initial claim of the Applicant was out of time, however
reasoning it based on the Law on IOBK of 2010, not in force when the dispute
of the Applicant began.
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After assessing the case in its entirety, the Court found that in the Applicant’s
case, the law was manifestly erroneously applied and resulted in arbitrary
conclusions for the Applicant. Therefore, based on the case law of the ECHR,
the Court found that the rights of the Applicant to fair and impartial trial as
guaranteed by Article 31 of the Constitution in conjunction with Article 6 of
the ECHR, were violated.

JUDGMENT
in
Case No. KI122/16
Applicant
Riza Dembogaj

Constitutional review of Decision CML. No. 6/2016 of the
Supreme Court of the Republic of Kosovo of 13 September 2016

CONSTITUTIONAL COURT OF REPUBLIC OF KOSOVO
composed of:

Arta Rama-Hajrizi, President

Ivan Cukalovié, Deputy President
Altay Suroy, Judge

Almiro Rodrigues, Judge

Snezhana Botusharova, Judge

Bekim Sejdiu, Judge

Selvete Gérxhaliu-Krasniqi, Judge and
Gresa Caka-Nimani, Judge.

Applicant
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The Referral was submitted by Riza Dembogaj from village of Llabjan,
Municipality of Peja (hereinafter: the Applicant).

Challenged decision

2.

The Applicant challenges Decision [CML. No. 6/2016] of 13 September
2016 of the Supreme Court of the Republic of Kosovo, which rejected
as ungrounded the request for protection of legality filed by the State
Prosecutor against Decision [C. No. 437/2015] of 25 January 2016 of
the Basic Court in Prishtina.

Subject matter

3.

The subject matter is the constitutional review of the challenged
Judgment, which, as alleged, violates the Applicant’s rights
guaranteed by Articles 31 [Right to Fair and Impartial Trial] of the
Constitution of the Republic of Kosovo (hereinafter: the Constitution)
in conjunction with Article 6 (Right to a fair trial) of the European
Convention on Human Rights (hereinafter: the ECHR), Article 49
[Right to Work and Exercise Profession] of the Constitution, Article 54
[Protection Judicial Rights] in conjunction with Article 13 (Right to an
effective remedy) of the ECHR and 102 [General Principles of the
Judicial System] of the Constitution.

Legal basis

4.

The Referral is based on paragraphs 1 and 7 of Article 113 [Jurisdiction
and Authorized Parties] of the Constitution, Articles 22 [Processing
Referrals], 47 [Individual Requests], 48 [Accuracy of the Referral] and
49 [Deadlines] of Law No. 03/L-121 on the Constitutional Court of the
Republic of Kosovo, (hereinafter: the Law) and Rule 29 [Filing of
Referrals and Replies] of the Rules of Procedure of the Constitutional
Court of the Republic of Kosovo (hereinafter: the Rules of Procedure).

Proceedings before the Constitutional Court

5.

On 21 October 2016, the Applicant submitted the Referral to the
Constitutional Court of the Republic of Kosovo (hereinafter: the
Court).

On 14 November 2016, the President of the Court appointed Judge
Gresa Caka-Nimani as Judge Rapporteur and the Review Panel
composed of Judges: Snezhana Botusharova (Presiding), Ivan
Cukalovi¢ and Bekim Sejdiu.
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On 21 November 2016, the Court notified the Applicant about the
registration of the Referral and requested him to submit the
challenged decisions to the Court. At the same time, the Court sent a
copy of the Referral to the Supreme Court.

On 29 November 2016, the Applicant submitted to the Court Decision
[C. No. 437/15] of the Basic Court in Prishtina and a submission
further specifying his Referral.

On 26 January 2017, the Court requested the Applicant to submit all
other relevant decisions.

On 31 January 2017, the Applicant completed the Referral and
submitted to the Court the decisions of the District Court and the
Court of Appeals, as well as the complaints submitted to the
Independent Oversight Board of Kosovo (hereinafter: the IOBK) and
the State Prosecutor’s request for protection of legality to the Supreme
Court.

On 6 February 2018, the Court sent a copy of the Referral to the IOBK,
requesting clarification pertaining to the Applicant’s case and to the
Basic Court in Prishtina requesting the file of the case.

On 8 February 2018, the Basic Court in Prishtina notified the Court
that upon the Applicant's appeal of 5 December 2016, the case is
pending before the Court of Appeals.

On 9 February 2018, the IOBK submitted to the Court the complete
case file.

On 26 February 2018, the Court requested information from the Court
of Appeals regarding the status of the Applicant's case before the Court
of Appeals.

On 2 March 2018, the Court of Appeals provided information to the
Court that, upon the Applicant's appeal of 5 December 2016, this case
is pending before the Court of Appeals.

On 7 March 2018, the Court requested the Applicant to provide
information regarding the status of his complaint before the regular
courts.

On 19 March 2018, the Applicant submitted to the Court Decision [CA.
No. 4504/2016] of 9 March 2018 of the Court of Appeals.



18.

BULLETIN OF CASE LAW 100

On 30 May 2018, the Review Panel deliberated on the report of Judge
Rapporteur and recommended to the Court the admissibility of the
Referral.

Summary of facts

19.

20.

21.

22,

23.

24.

On 1 May 2007, the Applicant signed a contract for a period of three
years, namely until 1 May 2010, as a Police Inspector at the Kosovo
Police Inspectorate Investigation Unit, with the status of a civil servant
(hereinafter: the KPI).

On 4 May 2007, the Applicant submitted his resignation from the
Kosovo Police Service (hereinafter: KPS), where he had worked for
several years before starting to work as a Police Inspector with the KPI.
Based on the case file, it results that before the resignation, the
Applicant was under investigation by the KPS Professional Standards
Unit.

On 28 May 2007, the KPI informed the Applicant that he was
temporarily suspended until the final investigation regarding his
possible involvement in a serious disciplinary violation in the KPS. On
31 May 2007, the Applicant filed an appeal against the temporary
suspension.

On 13 June 2007, the KPI rendered Decision No. 1306/2007
(hereinafter: the Decision) on the termination of the employment
contract with the Applicant, on the grounds that the information
received during the process for the verification of the past, has shown
that the Applicant was under investigation by the KPS Professional
Standards Unit for serious disciplinary violations.

Administrative Procedure

On 18 June 2007, the Applicant filed a complaint with the personnel
management of the Ministry of Internal Affairs (hereinafter: the MIA),
to which, according to the allegation, he has never received a reply. On
the same date, the Applicant also filed an appeal with the IOBK,
claiming that the termination of the employment relationship was
made in violation of the applicable law.

On 21 June 2007, the Applicant filed a request for re-employment with
the KPS, a possibility which, according to the relevant legal provisions,
within a specified period of time, is allowed to the KPS members who
voluntarily left the service. On 6 September 2007, his request was
rejected by the KPS, on the grounds that in case of resignation during
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the investigation process, based on the KPS handbook guidelines, the
requests for return to service cannot be approved to the former KPS
officers.

On 14 August 2007, the IOBK, through Decision [02/259/207]
rejected the Applicant’s complaint as premature and obliged the KPI
to consider the Applicant's complaint submitted to the personnel
management and to render a decision on the merits of the case. The
reasoning of the IOBK decision was based on the provisions of UNMIK
Regulation 2001/36 on the Civil Service of Kosovo (hereinafter:
Regulation 2001/36).

On 24 August 2007, the Applicant once again addressed the personnel
management at the MIA, also filing an additional request for
reconsideration of the decision with the IOBK.

On 29 August 2007, considering that the Applicant, according to the
allegation, had never received a reply to the complaint made to the
MIA, he again addressed the IOBK with a complaint, claiming that the
termination of the employment relationship with KPI, was done in
violation of the applicable law.

On 6 November 2007, as the MIA has not yet responded to the
complaint, the Applicant submitted another complain to the IOBK.
According to the Applicant, he never received a response to his
complaint from the IOBK.

The First Set of Proceedings before the Courts

On 7 December 2007, the Applicant filed a claim with the Municipal
Court in Prishtina, alleging that the termination of his employment
relationship with the KPI, violated Regulation 2001/36 and the
relevant administrative instructions and, consequently, that the
Decision is unlawful.

On 9 July 2008, the Municipal Court in Prishtina, through Judgment
[Cl. 520/2007] approved the Applicant’s statement of claim as
grounded, declaring the KPI Decision as unlawful, among others, on
the grounds that the procedure for termination of the employment
relationship during the probation period was not respected. The
Municipal Court, through this Judgment obliged the MIA to reinstate
the Applicant to the working place and to compensate the respective
income for the period and in the manner determined in the said
Judgment. Throughout the reasoning of the Judgment in question, the
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Municipal Court was based on the provisions of the Regulation
2001/36.

Against this Judgment, the KPI filed an appeal with the District Court
in Prishtina, alleging violation of the provisions of the contested
procedure, erroneous or incomplete determination of the factual
situation and the erroneous application of the substantive law,
requesting that the challenged Judgment be modified and the
Applicant's statement of claim be rejected as ungrounded, or that the
Judgment of the Municipal Court be annulled and the case be
remanded for retrial to the first instance court.

On 6 April 2009, according to the case file, almost two years after filing
the complaint, the IOBK by Decision [02/278/07] rejected the
Applicant's appeal as ungrounded and upheld the Decision of the Chief
Executive of the KPI [No. 1306/2007] of 13 June 2007, as lawful. The
IOBK, based on Article 11.1 of UNMIK Regulation 2008/12 amending
Regulation 2001/36, among others, reasoned that the termination of
the employment relationship during the probation period was
conducted in accordance with the applicable legal provisions. The
IOBK reasoned that the legal provisions clearly stipulate the
employer’s authority to terminate the employment relationship during
the probation period if “the information provided during the
recruitment process is proved to be incorrect”.

On 12 January 2012, the District Court in Prishtina, through Judgment
[Ac. No. 199/2009] approved the appeal of the KPI, annulled
Judgment [C1. 520/2007] of 9 July 2008 of the Municipal Court in
Prishtina and remanded the case for reconsideration to the first
instance court.

The annulment of the Judgment of the Municipal Court, by the District
Court was reasoned among others, based on the admissibility and
timeliness of the claim. According to this Court, based on Article 83 of
the Law on Basic Rights of Labor Relations in force (Published in
“Official Gazette of SFRY”, No. 60/89, 42/90 and “Official Gazette of
the FRY” No. 42/92, 24/94) (hereinafter: the Labor Law), the deadline
for filing a claim with the competent court was 15 days after the 30 day
deadline for rendering the decision by the competent body, and
consequently, the claim of the claimant, namely the Applicant, was out
of time.

The Second Set of Proceedings before the Courts
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On 30 October 2012, the Basic Court in Prishtina, through Judgment
[C. No. 290/12] declared the claimant’s claim, namely the Applicant,
as timely, again approving the statement of claim as grounded and
declaring the KPI decision as unlawful, among others, on the grounds
that the procedure for termination of the employment relationship
during the probation period was not respected. Through the Judgment
in question, the Court obliged the KPI to reinstate the Applicant to his
working place and to compensate his income for the period and in the
manner determined by the Judgment in question. The reasoning of the
Judgment in question, was based on the provisions of Regulation
2001/36.

On 27 December 2012, against Judgment [C. No. 290/12] of the Basic
Court, the KPI filed an appeal alleging violation of the provisions of
the contested procedure, erroneous or incomplete determination of
the factual situation and erroneous application of the substantive law,
requesting that the challenged Judgment be modified and the
statement of claim of the claimant, namely the Applicant, be rejected
as ungrounded, or that the Judgment be annulled and the matter be
remanded to the first instance court for retrial.

On 12 February 2015, the Court of Appeals by Decision [CA. No.
1977/2013] approved the appeal of the KPI and quashed the Judgment
[C. No. 290/2012] of 30 October 2012 of the Basic Court, remanding
the case to the first instance court for retrial. The Court of Appeals,
among others, argued that the Basic Court, in declaring unlawful the
KPI decision on termination of the Applicant's employment
relationship, should have also considered the Decision [02/278/07] of
6 April 2009 of the IOBK, which was issued in the meantime. In the
reasoning of the Judgment in question, the Court of Appeals had
specifically clarified that the provisions of Regulation 2001/36 apply
in the present case.

The Third Set of Proceedings before the Courts

On 25 January 2016, the Basic Court in Prishtina, through Decision
[C. No. 437/15] rejected the Applicant’s claim as out of time. The Basic
Court in Prishtina, referring to Article 83 of the Labor Law, reasoned
that the Applicant had available only 15 days for filing the claim, after
the 30 day deadline within which the competent body would have
rendered a decision.

On 3 March 2016, the Applicant addressed the Basic Court with a
request for return to the previous situation regarding the Decision of
25 January 2016, reasoning that his lawyer did not provide him the
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documents on time and consequently, he missed the deadline to
challenge the Decision of 25 January 2016 to the Court of Appeals.

On 07 March 2016, the Basic Court in Prishtina, through Decision [C.
No. 437/15] rejected the Applicant's request for return to the previous
situation. This Decision was then challenged by the Applicant before
the Court of Appeals.

On 9 March 2018, the Court of Appeals dismissed as inadmissible the
Applicant's appeal against the Decision [C. No. 437/15] of 7 March
2016, which rejected the Applicant's request for return to the previous
situation.

The Request for Protection of Legality

On 12 April 2016, the State Prosecutor of Kosovo, at the request of the
Applicant, filed a request for protection of legality [KMLC. No.
20/2016] against Judgment [C. No. 437/15] of 25 January 2016 of the
Basic Court in Prishtina, arguing that the Basic Court applied the
wrong law on its Judgment. According to the State Prosecutor, if the
correct law was applied, Regulation 2001/36 instead of the Labor Law,
the Applicant's appeal would have been declared as timely and the
merits of his statement of claim would have been considered.

On 13 September 2016, the Supreme Court, through Decision [CML.
No. 6/2016] rejected as ungrounded the request for protection of
legality of the State Prosecutor. The Supreme Court justified its
Decision on the fact that the initial claim of the Applicant was
submitted to the Municipal Court in Prishtina after the deadline.
However, the Supreme Court noted that in the concrete case, it is not
the Labor Law that is applicable, but rather Regulation 2001/36 and
the Law no. 03/L-192 on the Independent Oversight Board for the
Kosovo Civil Service of 2010 (hereinafter: the Law on the IOBK).

Applicant’s allegations

44.

The Applicant alleges that Decision [CML. No. 6/2016] of 13
September 2016 of the Supreme Court was rendered in violation of his
rights guaranteed by Article 31 [Right to Fair and Impartial Trial] of
the Constitution in conjunction with Article 6 (Right to a Fair Trial) of
the ECHR, Article 49 [Right to Work and Exercise Profession] of the
Constitution, Article 54 [Judicial Protection of Rights] in conjunction
with Article 13 (Right to an effective remedy) of the ECHR and 102
[General Principles of the Judicial System] of the Constitution.
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The Applicant alleges that the regular courts applied the wrong law in
his case. According to his allegations, the application of the wrong law
resulted in declaring his statement of claim as out of time, and
consequently he was prevented from receiving a final answer from the
courts on the merits of his case. In this regard, the Applicant alleges
that his rights to fair and impartial trial guaranteed by Article 31 of the
Constitution in conjunction with Article 6 of the ECHR, have been
violated.

The Applicant also alleges that by applying the wrong law pertaining
to the timeliness of his statement of claim, the regular courts have
prevented him from the judicial protection of rights guaranteed by
Article 54 of the Constitution. In addition, the Applicant alleges that
the regular courts have acted in violation of Article 102 of the
Constitution, failing to decide based on the applicable law as required
by the Constitution.

Finally, the Applicant also maintains that the alleged unlawful
termination of his employment relationship, violates his rights
guaranteed by Article 49 of the Constitution.

The Applicant requests the Court to annul Decision [CML 06/2016] of
13 September 2016 of the Supreme Court and to remand the case for
retrial.

Assessment of the admissibility of the Referral

49.

50.

The Court examines whether the Applicant has fulfilled the
admissibility requirements established in the Constitution, and as
further specified in the Law and the Rules of Procedure.

In this respect, the Court refers to paragraphs 1 and 7 of Article 113
[Jurisdiction and Authorized Parties] of the Constitution which
establishes:

1. The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties.

[...]

7. Individuals are authorized to refer violations by public
authorities of their individual rights and freedoms guaranteed by
the Constitution, but only after exhaustion of all legal remedies
provided by law.
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The Court also examines whether the Applicant has met the
admissibility requirements as defined by the Law. In this regard, the
Court refers to Articles 47 [Individual Requests], 48 [Accuracy of the
Referral] and 49 [Deadlines] of the Law, which stipulate:

Article 47
[Individual Requests]

“1. Every individual is entitled to request from the Constitutional
Court legal protection when he considers that his/her individual
rights and freedoms guaranteed by the Constitution are violated
by a public authority.”

2. The individual may submit the referral in question only after
he/she has exhausted all the legal remedies provided by the law.”

Article 48
[Accuracy of Referral]

“In his/her referral, the claimant should accurately clarify what
rights and freedoms he/she claims to have been violated and
what concrete act of public authority is subject to challenge.”

Article 49
[Deadlines]

“The referral should be submitted within a period of four (4)
months. The deadline shall be counted from the day upon which
the claimant has been served with a court decision...”

Regarding the fulfillment of these requirements, the Court notes that
the Applicant submitted the referral in a capacity of an authorized
party, challenging an act of a public authority, namely the Decision
[CML. No. 6/2016] of 13 September 2016 of the Supreme Court, after
exhaustion of all legal remedies provided by law. The Applicant has
also clarified the rights and fundamental freedoms, which have
allegedly been violated, in accordance with Article 48 of the Law and
filed a referral in accordance with the deadlines stipulated in Article
49 of the Law.

Finally, the Court finds that this referral is not manifestly ill-founded
in accordance with Rule 36 (1) (d) of the Rules of Procedure. The Court
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further states that it is not inadmissible on any other ground.
Therefore it must be declared admissible. (see the ECtHR case
Alimucaj v. Albania, application No. 20134/05, Judgment of 9 July
2012, paragraph 144; see also Case KI97/16, Applicant IKK Classic,
Judgment of 9 January 2018, paragraph 38).

Relevant Legal Provisions

LAW ON BASIC RIGHTS OF LABOR RELATIONS
(Published in “Official Gazette of SFRY”, No. 60/89, 42/90 and
“Official Gazette of the FRY” No. 42/92, 24/94)

Article 83

(...)

“The employee who is not satisfied with the final decision of the
competent authority within the organization or if this authority
does not render a decision within 30 days from the day of the
submission of the request of the appeal, has the right to request
the protection of his rights before the competent court within the
subsequent 15 days.”

(...)

REGULATION NO. 2001/36 UNMIK/REG/2001/36 of 22
DECEMBER 2001 ON THE KOSOVO CIVIL SERVICE

Section 11
Appeals

(...

“(d) That in each appeal brought before it, the Board shall within
ninety (90) days of the end of the appeal proceedings issue a
written decision setting forth its determination and the legal and
factual basis therefor.”

(...)

LAW NO.0o3/L. —192 ON INDEPENDENT OVERSIGHT
BOARD FOR CIVIL SERVICE OF KOSOVO OF 16
AUGUST 2008

Article 12



BULLETIN OF CASE LAW 108
Appeals

“1. A civil servant who is unsatisfied by a decision of an employing
authority in alleged breach of the rules and principles set out in
Law on Civil Service in the Republic of Kosovo, shall have the right
to appeal to the Board.”

(...)

“3.4. That in each appeal brought before it, the Board shall within
sixty (60) days of the end of the appeal proceedings issue a written
decision setting forth its determination and the legal and factual
basis therein.”

(...)
Article 14
The right to appeal

“The aggrieved party, alleging that a decision rendered by the
Board is unlawful, may appeal the Board’s decision by initiating an
administrative dispute before the competent court within thirty
(30) days from the day of the service of decision. Initiation of an
administrative dispute shall not stay the execution of the Board’s
decision.”

Merits of the Referral

54.

55-

The Court recalls that the Applicant alleges that the Decision [CML.
No. 6/2016] of 13 September 2016 of the Supreme Court was rendered
in violation of his rights guaranteed by Article 31 of the Constitution
in conjunction with Article 6 of the ECHR, Article 49 of the
Constitution, Article 54 of the Constitution in conjunction with Article
13 of the ECHR and 102 of the Constitution, because the regular courts
applied the wrong law in assessing the timeliness of his claim.
Accordingly, the Applicant alleges that the regular courts have
manifestly erroneously applied and interpreted the law in his case,
thus violating his rights to a fair and impartial trial as guaranteed by
the Constitution.

In that regard, the Court first notes that the right to fair and impartial
trial guaranteed by Article 31 of the Constitution in conjunction with
Article 6 of the ECHR and its application, has been widely interpreted
by the European Court of Human Rights (hereinafter: the ECtHR)
through its case law, in accordance with which the Court, based on
Article 53 [Interpretation of the Human Rights Provisions] of the
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Constitution, is obliged to interpret the fundamental rights and
freedoms guaranteed by the Constitution. Accordingly, as it pertains
to the interpretation of the allegations for a violation of the right to fair
and impartial trial as a result of the alleged “manifestly erroneous
application and interpretation of law”, the Court will refer to the
ECtHR case law.

As a general rule, the allegations for erroneous interpretation of the
provisions of the law allegedly committed by the regular courts relate
to the scope of legality and as such, do not fall within the jurisdiction
of the Court and therefore, in principle, cannot be considered by the
Court. (See Case No. KIo6/17, Applicant L. G. and five others,
Resolution on Inadmissibility of 25 October 2016, paragraph 36).

The Court has consistently reiterated that it is not its role to deal with
errors of facts or law allegedly committed by the regular courts
(legality), unless and in so far as they may have infringed the rights
and freedoms protected by the Constitution (constitutionality). It
cannot itself assess the law that lead a regular court to issue one
decision instead of another. If it were different, the Court would act as
a “fourth instance court”, which would result in exceeding the
limitations provided for by its jurisdiction. In fact, it is the role of
regular courts to interpret and apply the relevant rules of procedural
and substantive law. (See case Garcia Ruiz v. Spain, ECtHR, no.
30544/96, of 21 January 1999, paragraph 28; and see also cases:
KI70/11, Applicants: Faik Hima, Magbule Hima dhe Bestar Hima,
Resolution on Inadmissibility of 16 December 2011; and Klo6/17,
Applicant L. G. and five others, Resolution on Inadmissibility of 25
October 2016, paragraph 37).

This stance has been consistently held by the Court, following the case-
law of the ECtHR, which clearly maintains that it is not the role of this
Court to review the conclusions of the regular courts in respect of the
factual situation and application of the substantive law. (see ECtHR,
Pronina v. Russia, Decision on admissibility of 30 June 2005,
application no. 65167/01; Klo6/17, Applicant L. G. and five others,
Resolution on Inadmissibility of 25 October 2016, paragraph 38).

The Court, however, notes that the case-law of the ECtHR also
provides for the circumstances under which exceptions from this
position must be made. The ECtHR reiterated that while it is primarily
for the national authorities, notably the courts, to resolve problems of
interpretation of domestic legislation, the role of the Court is to verify
whether the effects of such interpretation are compatible with the
Convention. (See the ECtHR cases, Miragall Escolano and Others v.
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Spain, No. 38366/97, paragraphs 33-39; and Koshoglu v. Bulgaria,
No. 48191/99, Judgment of 10 May 2007, paragraph 50). Therefore,
even though the role of the Court is limited in terms of assessing the
interpretation of the law, it must ensure and take measures where it
observes that a court has applied the law in a particular case manifestly
erroneously or so as to reach “arbitrary conclusions”. (See the ECtHR
cases Anheuser-Busch Inc. Judgment, paragraph 83; Kuznetsov and
Others v. Russia, no. 184/02, of 11 January 2007, paragraphs 70-74
and 84; Paiduraru v. Romania, no. 63252/00, paragraph 98,;
Sovtransavto Holding v. Ukraine, no. 48F553/99, paragraphs 79, 97
and 98; Beyeler v. Italy [GC], no. 33202/96, paragraph 108; Koshoglu
v. Bulgaria, Judgment of 10 May 2007, paragraph 50; see also
KIo6/17, Applicant L. G. and five others, Resolution on
Inadmissibility of 25 October 2016, paragraph 40).

Among others, in case Andelkovic v. Serbia (Judgment of 9 April 2013,
No. 1401/08, paragraph 24), the ECtHR reiterated again that it will
not question the interpretation of law by the courts, unless, it is
evidently arbitrary or the decisions of those courts are not flawed by
arbitrariness or otherwise manifestly unreasoned. In this case, the
ECtHR maintains:

“The Court reiterates at the outset that it is not its task to take the
place of the domestic courts. It is primarily for the national
authorities, notably the courts, to resolve problems of
interpretation of domestic legislation (see, among many
authorities, Brualla Gomez de la Torre v. Spain, 19 December
1997, § 31, Reports of Judgments and Decisions 1997-VIII). That
being so, the Court will not question the interpretation of
domestic law by the national courts, save in the event of evident
arbitrariness (see, mutatis mutandis, Adamsons v. Latvia, no.
3669/03, § 118, 24 June 2008), in other words, when it observes
that the domestic courts have applied the law in a particular case
manifestly erroneously or so as to reach arbitrary conclusions
and/or a denial of justice (see, mutatis mutandis, Farbera and
Harlanova v. Latvia (dec.), no 57313/00, 6 September 2001, and,
albeit in the context of Article 1 of Protocol No. 1, Beyeler v. Italy
[GC], no. 33202/96, § 108, ECHR 2000-I)".

Accordingly, based on the case law of the Court and the case law of the
ECtHR, it is the role of the regular courts to assess the facts and the
evidence they have administered. (see ECtHR Judgment, Thomas v.
United Kingdom, 10 May 2005, application no. 19354/02). The role of
the Court is to examine whether there has been a violation of
constitutional rights (right to a fair trial, right of access to court, right



62.

63.

BULLETIN OF CASE LAW 111

to an effective remedy, etc.), and whether the manner in which the
regular courts have applied the law was otherwise arbitrary or
discriminatory. (See, for example, ECtHR cases Koshoglu v. Bulgaria,
Judgment of 10 May 2007, No. 48191/99; AnheuserBusch Inc. v.
Portugal, Judgment of 11 January 2007, No. 73049/01; Kuznetsov
and Others v. Russia, Judgment of 11 January 2007, No. 184/02;
Khamidov v. Russia, Judgment of 15 November 2007, No. 72118/01;
Andelkovic v. Serbia, Judgment of 9 April 2013, No. 1401/08;
Dulaurens v. France, Judgment of 21March 2000, No. 34553/97; see
also case Klo6/17, Applicant L. G. and five others, Resolution on
Inadmissibility of 25 October 2016, paragraph 41).

As it pertains the application of the principles established by the
ECtHR on the manifestly erroneous application or interpretation of
the law into the present case, the Court initially recalls that the
Applicant alleges that the regular courts had in fact applied the wrong
law in his case regarding the assessment of the timeliness of the
statement of claim, thus, preventing the examination of his case on
merits. The Applicant continuously alleged before the regular courts
that Regulation 2001/36 and the relevant administrative instructions
in force in 2007, namely at the time of termination of his employment
relationship, apply into the context of his dispute. The application of
the Labor Law and the Law on the IOBK of 2010 resulted, according
to the allegation, in the manifestly erroneous interpretation that his
statement of claim is out of time. According to the Applicant, the
manifestly erroneous application of the law resulted in a violation of
his rights to fair and impartial trial as guaranteed by the Constitution.

In this regard, the Court recalls that the Applicant's dispute started in
2007, when his employment relationship with the IPK was
terminated. The Applicant used to work in the KPS for several years,
from where he resigned after being employed with the KPI. The KPI
terminated his employment relationship during the probation period
because during the process of verifying his past, it turned out that the
Applicant had not declared the fact that during the previous KPS
employment, he had been under investigation. Upon termination of
the employment relationship by the KPI, the Applicant filed a request
for reinstatement to the KPS, a request that was rejected. The
Applicant in fact throughout the court proceedings does not challenge
any decision regarding his relation with the KPS, but with the KPI. The
Decision [No. 1306/2007] of 13 June 2007 of the KPI, is the Decision
that the Applicant has challenged since 2007, initially in
administrative, and subsequently in the court proceedings.



64.

65.

66.

67.

BULLETIN OF CASE LAW 112

In this regard, the Court recalls that the IOBK, through Decision
[02/259/207] of 14 August 2007, initially rejected the Applicant's
request as premature. The second request with the IOBK was filed by
the Applicant on 29 August 2007. The Applicant did not receive a
response from the IOBK, and therefore, on 7 November 2007, filed the
claim and initiated court proceedings. These two dates, the date of
filing a request with the IOBK on 29 August 2007 and the date of filing
a claim with the Municipal Court in Prishtina on 7 November 2007,
were a subject of continuous assessment before the regular courts in
terms of the timeliness of the Applicant's claim, through the
application of three different laws by the regular courts, Regulation
2001/36 in force in 2007, the Labor Law, and the Law on IOBK of
2010. All three determine different timeframes for the initiation of the
court proceedings in labor disputes.

The Court notes that the three laws set different deadlines for
initiating the court proceedings in labor disputes: a) Article 83 of the
Law on Labor, establishes that: “an employee who is not satisfied with
the final decision of the competent authority in the organization or if
that body does not make a decision within 30 days from the day of
filing the claim or appeal, has the right to seek protection of his rights
before the competent court within 15 next few days”; b) Article 11.2,
item (d) of the Regulation in 2001/36 establishes that “the Board shall
within ninety (90) days of the end of the appeal proceedings issue a
written decision setting forth its determination and the legal and
factual basis therefore” , an appeal against which with the competent
court should be filed within 30 days; while ¢) the Law on IOBK of 2010
stipulates that the Board must decide within 60 days (12.3.4), an
appeal against which to the competent court should be filed within 30
days (Article 14).

The Court also recalls that the regular courts applied the three
different laws in a total of eight court decisions in Applicant’s case.
Four Municipal Court, namely the Basic Court, three of which relate to
his statement of claim, while the fourth only with the request for
return to the previous situation. The first three apply two different
laws in assessing the timeliness of the Applicant’s statement of claim.
Judgments [Cl.520/2007] of 9 July 2008 and [C. No. 290/12] of 30
October 2012, which declared his statement of claim as timely and
subsequently examined the merits of the case, apply the Regulation
2001/36, while the other, the Decision [C. No. 437/15] of 25 January
2016, declared the request as out of time by applying the Labor Law.

The Applicant also has three decisions of the District Court and Court
of Appeals, two of which deal with his case, while the third one only
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the appeal against the rejection to return to the previous situation. The
first two, the Judgment [Ac. No. 199/2009] of 12 January 2012 and
Decision [Ca. No. 1977/2013] of 12 February 2015, respectively, apply
two different laws, the first one the Labor Law, while the second,
Regulation 2001/36.

Finally, the Supreme Court also rejected the request for protection of
legality of the State Prosecutor on the grounds that the initial claim
was out of time, while specifically noting that the Labor Law does not
apply in this specific dispute, but rather Regulation 2001/36.
However, in assessing the timeliness of the initial claim, the Supreme
Court applies a third law, namely the Law on the IOBK of 2010, a law
not in force at the time of the dispute.

Specifically, the Supreme Court in its Decision specifically clarifies
that in the present case the Labor Law does not apply, but Regulation
2001/36. However, the Supreme Court also refers to the Law of the
IOBK of 2010. The Supreme Court states that:

“The Supreme Court of Kosovo found that the Basic Court in
Prishtina decided correctly when it dismissed the claimant’s
claim as out of time, however, in this case the Regulation on Civil
Service of Kosovo No. 2001/36 and the Administrative Directive
for the implementation of the Regulation No. 2003/2 should be
applied, under which the claimant had the status of a civil
servant. Therefore, the procedure for the protection of the
employment rights of civil servants is implemented based on this
law and the Law on the Independent Oversight Board for Civil
Service of Kosovo (No. 03/L-192) which was in force at the time
when the employment contract was terminated to the claimant”.

However, in calculating the time limits based on which the Supreme
Court rejects the request for protection of legality of the State
Prosecutor, supporting the conclusion of the Basic Court that the
Applicant's claim was out of time, the Supreme Court does not apply
the provisions of Regulation 2001/36, which it maintains itself is
applicable in the case of the Application, but it rather applies the Law
on the IOBK of 2010, thus not in force at the time of the dispute in
2007, the deadlines for filing the claim of which, differ from those
established in Regulation 2001/36. The Supreme Court maintains:

“The claimant, as a civil servant, should have filed an appeal with
the Independent Oversight Board for the Civil Service of Kosovo
within the time limit of 30 days from the day when the employing
authority should have rendered a decision concerning his appeal,
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pursuant to Article 12.2 of the Law on Independent Oversight
Board for Civil Service of Kosovo (Law No. 03/L- 192). In each
appeal brought before it, the Board shall within 60 days issue a
decision (Article 12.3.4). This was also determined by
Administrative Instruction No. 2005/02 on Rules and Procedures
of Appeals in the IOBK. The claimant filed an appeal with the
Personnel Manager of the MIA on 18.06.2007, while on
29.08.2007 he filed an appeal with the IOBK, whereas he filed a
claim with the Court on 07.12.2007, and that the deadline for
filing a claim was 30.11.2007. Based on this, it results that the
claim was filed after the legal time limit”.

Finally, in responding to the State Prosecutor's allegations for the
application of the deadlines established through Regulation 2001/36
in the present case, the Supreme Court continues to apply the time
limits of the Law on IOBK of 2010. The Supreme Court reasoned as it
follows:

“The allegations of the State Prosecutor in the request for
protection of legality that in the present case, Regulation No.
31/2006 must be applied and that the time limit expired on
29.12.2007 whereas the claim was filed on 07.12.2007, are
ungrounded because as it was stated above, the claimant filed the
claim after the time limit of 90 days and the IOBK should have
decided within the time limit of 60 days and not 90 days as
alleged by the State Prosecutor in his request”.

In this regard, the Court recalls that in rejecting the request for
protection of legality of the State Prosecutor, the Supreme Court had
concluded that not the Labor Law, but Regulation 2001/36 applies in
the specific case. While in the reasoning the rejection of the request, it
applied the time limits of the Law on the IOBK of 2010, resulting in a
different outcome pertaining to the deadline of the Applicant's initial
claim, than it would have been the case if Regulation 2001/36 was
applied.

In this respect, the Court notes that in its reasoning the Supreme Court
applies a law that entered into force in 2010, namely the Law on the
IOBK, into a dispute of 2007, despite the fact that it itself recognizes
that Regulation 2001/36 is applicable. The Court has already noted
that the deadlines for filing a claim as established in both laws are
different. It also notes that the provisions of the Law on IOBK were not
applicable at the time when the Applicant filed the initial claim in
2007.
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The Court thus notes that Supreme Court has manifestly erroneously
applied the law resulting into arbitrary conclusions for the Applicant.
Furthermore, the Supreme Court has not provided any reasons for the
application of the Law on IOBK of 2010 into the circumstances of the
specific case.

In addition, the Court refers to the ECtHR case-law, and specifically to
the Case of Barac and Others v. Montenegro (ECtHR Judgment of 13
December 2011, paragraph 32), which maintained that “no fair trial
could be considered to have been held where the reason given in the
relevant domestic decision was not envisaged by the domestic
legislation and, therefore, was not a legally valid one”. (See also,
mutatis mutandis, De Moor v. Belgium, 23 June 1994, paragraph 55,
Series A no. 292-A; and Dulaurans v. France, no. 34553/97,
paragraphs 33-39, 21 March 2000).

Therefore, the Court must conclude that the Decision [CML. No.
6/2016] of 13 September 2016 of the Supreme Court, which rejected
as ungrounded the request for protection of legality filed by the State
Prosecutor against the Decision [C. No. 437/2015] of 25 January 2016
of the Basic Court in Prishtina, did not meet the criteria of a “fair trial”
as guaranteed by Article 31 of the Constitution in conjunction with
Article 6 of the ECHR, due to manifestly erroneous or arbitrary
application law.

In this regard, the Court emphasizes that this conclusion exclusively
concerns the challenged Decision of the Supreme Court from the point
of view of the application of the adequate law into the circumstances
of the Applicant’s case and in no way prejudices the outcome of the
merits of the his case.

Finally, the Court considers that it is not necessary to examine the
Applicant's allegations in relation to Article 54 of the Constitution in
conjunction with Article 13 of the ECHR and Articles 49 and 102 of the
Constitution, after finding a violation of Article 31 of the Constitution
in conjunction with Article 6 of the ECHR.

Conclusion

79-

In conclusion, based on the case law of the ECHR, the Court finds that,
taking into account that in the circumstances of the present case, the
reasoning of the Supreme Court Decision, resulted into arbitrary
conclusions for the Applicant, the rights of the Applicant to fair and
impartial trial as guaranteed by Article 31 of the Constitution in
conjunction with Article 6 of the ECHR, were violated.
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In sum, pursuant to Rule 74 (1) of the Rules of Procedure, Decision
[CML. No. 6/2016] of 13 September 2016 of the Supreme Court is
declared invalid and the matter is remanded to the Supreme Court for
reconsideration.

FOR THESE REASONS
The Constitutional Court, pursuant to Articles 113 (7) and 116 (1) of the

Constitution, Articles 47 and 48 of the Law and Rules 56 (1), 63 (1) (5) and
74 (1) of the Rules of Procedure, on 30 May 2018, by majority

DECIDES
I. TO DECLARE the Referral admissible;
II. TO HOLD that there has been a violation of Article 31

[Right to Fair and Impartial Trial] of the Constitution in
conjunction with Article 6 (Right to a fair trial) of the
European Convention on Human Rights;

III. TO DECLARE invalid Decision CML. No. 6/2016 of the
Supreme Court of 13 September 2016;

IV. TO REMAND the Decision CML. No. 6/2016 of the
Supreme Court of 13 September 2016 for reconsideration,
in accordance with the Judgment of this Court;

V. TO ORDER the Supreme Court to inform the Court, in
accordance with Rule 63 (5) of the Rules of Procedure,
about the measures taken to enforce the Judgment
of the Court;

VI. TO REMAIN seized of the matter pending compliance
with that order;

VIIL. TO NOTIFY this Judgment to the Parties;
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VIIL. TO PUBLISH this Judgment in the Official Gazette, in
accordance with Article 20.4 of the Law;

IX. This Judgment is effective immediately.
Judge Rapporteur President of the Constitutional Court
Gresa Caka-Nimani Arta Rama-Hajrizi

KI 115/16 Applicant: Branko Ljumovié¢, Ranko Ljumovi¢ and Anica
Vukicéevi¢é-Ljumovié, requesting constitutional review of
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Judgment AC-II-12-0126 of the Appellate Panel of the Special
Chamber of the Supreme Court of Kosovo on Privatization Agency
of Kosovo Related Matters, of 21 April 2016

KI 115/16, Judgment of 29 May 2018, published on 19 June 2018

Key words: individual referral, property dispute, Special Chamber of the
Supreme Court of Kosovo on the Privatization Agency of Kosovo Related
Matters, an admissible referral, the Applicants’ right to fair and impartial
trial was violated, the Applicants’ right to a reasoned court decision was
denied.

The Applicant challenge Judgment [AC-II-12-126] from 21 April 2016 of
Appellate Panel of the Special Chamber of the Supreme Court of Kosovo on
Privatization Agency of Kosovo Related Matters (hereinafter: Appellate
Panel) in connection with Judgment Judgment [C. No. 2021/2007] from 29
July 2010 of the Municipal Court in Prishtina.

Appellate Panel by Judgment [AC-1I-12-126] approved the Privatization
Agency of Kosovo appeal and annulled Judgment [C. No. 2021/2007] of the
Municipal Court in Prishtina, which confirmed property rights of applicant.

The applicants claim that their rights have been violated, guaranteed by a)
Article 24 of the Constitution, because, according to their claims, the Appeals
Panel placed them in an unequal position not respecting their own judicial
practice; b) Article 31 of the Constitution, since the judgment of the Appeals
Panel was not reasoned in relation to the main allegations of the applicants,
and additionally, by the expiration of the deadline for appeal, the judgment
of the Municipal Court became the final judgment res judicata; and c) Article
46 of the Constitution in conjunction with Article 1 of Protocol 1 of the
European Convention on Human Rights, since, according to the claims, from
the moment of the validity of the judgment of the Municipal Court, they
acquired "legitimate expectations” of property rights, defined on the basis of
the case law of the European Court of Human Rights.

Based on the case law of the European Court of Human Rights and after
considering the allegations of the applicants, the Court found that the
Appeals Panel, without reasoning the basic requests of the applicants
regarding the timeliness of the appeal of the Privatization Agency of Kosovo,
the result of which annulled the judgment of the Municipal Court, violated
the applicants' right on for a fair and impartial trial guaranteed by Article 31
of the Constitution in conjunction with Article 6 (1) of the European
Convention on Human Rights. As a result of this violation, applicants were
deprived of the right to a reasoned court decision.
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JUDGMENT
in
Case No. KI115/16
Applicants

Branko Ljumovié¢, Ranko Ljumovié¢ and Anica Vukicevié-
Ljumovié

Constitutional review of Judgment AC-II-12-0126 of the Appellate
Panel of the Special Chamber of the Supreme Court of Kosovo on
Privatization Agency of Kosovo Related Matters, of 21 April 2016

CONSTITUTIONAL COURT OF REPUBLIC OF KOSOVO
composed of:

Arta Rama-Hajrizi, President

Ivan Cukalovié, Deputy President
Altay Suroy, Judge

Almiro Rodrigues, Judge

Snezhana Botusharova, Judge

Bekim Sejdiu, Judge

Selvete Gérxhaliu-Krasniqi, Judge and
Gresa Caka-Nimani, Judge.

Applicant

1. The Referral was submitted by Branko Ljumovié¢, Ranko Ljumovi¢ and
Anica Vukic¢evi¢ Ljumovi¢ (hereinafter: the Applicants), who are
represented by Visar Vehapi, a lawyer from Prishtina.

Challenged decision

2. The Applicants challenge the Judgment [AC-II-12-126] of 21 April
2016 of the Appellate Panel of the Special Chamber of the Supreme
Court of Kosovo on Privatization Agency of Kosovo Related Matters
(hereinafter: the Appellate Panel) in conjunction with the Judgment
[C. No. 2021/2007] of 29 July 2010 of the Municipal Court in
Prishtina.
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The challenged Judgment was served on the Applicants on 17 May
2016.

Subject matter

4.

The subject matter is the constitutional review of the challenged
Judgment which allegedly violated the Applicants' rights guaranteed
by Article 3 [Equality Before the Law], Article 22 [Direct Applicability
of International Agreements and Instruments], Article 24 [Equality
Before the Law], Article 31 [Right to Fair and Impartial Trial] and
Article 46 [Protection of Property] of the Constitution of the Republic
of Kosovo (hereinafter: the Constitution) in conjunction with Article 1
of Protocol 1 to the European Convention on Human Rights
(hereinafter: the ECHR) and Article 53 [Interpretation of the Human
Rights Provisions] of the Constitution.

Legal basis

5.

The Referral is based on paragraphs 1 and 7 of Article 113 [Jurisdiction
and Authorized Parties] of the Constitution, Articles 22 [Processing
Referrals], 47 [Individual Requests], 48 [Accuracy of the Referral] and
49 [Deadlines] of Law No. 03/L-121 on Constitutional Court of the
Republic of Kosovo (hereinafter: the Law) and Rule 29 [Filing of
Referrals and Replies] of the Rules of Procedure of the Constitutional
Court (hereinafter: the Rules of Procedure).

Proceedings before the Constitutional Court

6.

On 17 September 2016, the Applicants submitted the Referral through
mail service to the Constitutional Court of the Republic of Kosovo
(hereinafter: the Court).

On 19 October 2016, the President of the Court appointed Judge Gresa
Caka-Nimani as Judge Rapporteur and the Review Panel composed of
Judges: Altay Suroy (Presiding), Snezhana Botusharova and Selvete
Gérxhaliu-Krasniqi.

On 9 November 2016, the Court notified the Applicants and the
Appellate Panel about the registration of the Referral.

On 29 May 2018, the Review Panel deliberated on the report of Judge
Rapporteur and recommended to the Court the admissibility of the
Referral.

Summary of facts
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On 2 February 1959, the mother of the Applicants signed a Sale-
purchase Agreement [No.Vr.570/60] with the Agricultural
Cooperative “Orlovi¢” (hereinafter: the Agricultural Cooperative) for
the sale of immovable property. The Contract was certified in the
District Court in Prishtina on 02 March 1960. The Applicants allege
that the amount set in the Contract in question has never been
compensated.

On 14 August 2007, the Applicants filed a complaint with the Special
Chamber of the Supreme Court on Kosovo Trust Agency Related
Matters (hereinafter: the SCSC), whereas on 17 September 2007, the
Applicants also filed a claim with the Municipal Court in Prishtina.

Through the respective claims, the Applicants requested to certify that
the Contract for the Sale-purchase of immovable property be declared
null and void and to oblige the Socially Owned Enterprise AIC “Kosova
Export” in Fushé Kosové (hereinafter: “Kosova Export”), as a legal
successor of the Agricultural Cooperative, to return to the claimants,
namely the Applicants, the ownership of disputed immovable

property.

On 20 November 2007, the SCSC through Decision [SCC-07-0322]
referred the Applicants’ claim to the Municipal Court in Prishtina. The
abovementioned Decision, among others, stated that any appeal
against the Decision or the Judgment of the Municipal Court, must be
filed with the SCSC.

On 29 July 2010, the Municipal Court in Prishtina through Judgment
[C. No.2021/2007] approved the Applicants' statement of claim,
declaring the Sale-purchase Contract [No.Vr.570/60] between the
Applicants and Agricultural Combine null, because according to the
Judgment, it has not been confirmed that the agreed price in the Sale-
purchase Contract was paid, obliging the respondent “Kosova Export”
to compensate the Applicants in the manner provided by this
Judgment. Through the Legal Advice, the Judgment of the Municipal
Court instructed the parties that against the Judgment in question, the
appeal is allowed within 60 days.

On 18 November 2010, the Privatization Agency of Kosovo
(hereinafter: the PAK), acting as an administrator of “Kosova Export”
submitted an appeal to the Appellate Panel of the SCSC against
Judgment [C. No. 2021/2007] of the Municipal Court in Prishtina,
invoking essential violations of the contested procedure, erroneous
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determination of factual situation, and a violation of the substantive
law.

On 26 November 2010, the Socially Owned Enterprise “Ratar”
(hereinafter: “Ratar”) also filed an appeal against the Judgment [C.
No. 2021/2007] of the Municipal Court, requesting that the appealed
Judgment be annulled and the case be remanded for retrial, or to
modify the appealed Judgment and to reject the statement of claim.

On 20 September 2011, the Applicants filed a request with the
Appellate Panel, challenging the legitimacy of “Ratar”, as a procedural
party, reasoning that only the PAK has legitimacy to represent the
socially owned enterprises in court proceedings. The same allegation
was filed by the Applicants through the submission of 22 July 2013.

Through the letter of 22 July 2013, the Applicants also challenged the
legal deadline within which the PAK appeal was filed against
Judgment [C. No. 2021/2007] of 29 July 2010 of the Basic Court. The
Applicants argued that pursuant to UNMIK Regulation No. 2008/4 on
Amending UNMIK Regulation No. 2002/13 on the Establishment of
Special Chamber of the Supreme Court on Kosovo Trust Agency
Related Matters (hereinafter: Regulation 2008/4), the PAK appeal
against the Judgment of the Basic Court was out of time.

On 27 May 2014, the Applicants filed a proposal with the Appellate
Panel for the approval of a preliminary injunction, thereby preventing
the PAK from undertaking any activity regarding the disputed
properties. On 25 September 2014, the Appellate Panel dismissed the
claim of the Applicants regarding the preliminary injunction.

On 18 February 2016, the PAK appeal of 18 November 2010 and the
Ratar appeal of 26 November 2010, were served on the Applicants for
comments within 21 days. The Applicants did not submit any
comments to the Appellate Panel within this time limit.

On 31 March 2016, the Applicants once again addressed the Appellate
Panel challenging the procedural legitimacy of “Ratar” in the
proceedings, and reiterating the allegations pertaining to the deadline
of the PAK’s appeal against the Judgment of the Basic Court, basing
their arguments, apart from the Regulation 2008/4, also on the case
law of the Appellate Panel.

On 21 April 2016, the Appellate Panel through Judgment [AC-II-12-
126] approved the PAK appeal and annulled Judgment [C. No.
2021/2007] of the Municipal Court in Prishtina.
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The Appellate Panel based the reasoning of its Judgment in the
following paragraph:

“The first instance court approved the legal remedy that does not
exist as a matter of law. From this claim it is clear that the
respondent is not the owner of immovable property that had been
the subject of the contract of 1959. The allegation of a different
property other than the original one is legally impossible. In such
cases - when the contract is revoked, annulled or terminated and
the respondent is not the owner of the original subject of available
contract, there is only monetary compensation. Thus, the
appealed decision is erroneous and needs to be quashed and the
claim to be rejected as ungrounded”

Applicant’s allegations

24.

25.

26.

The Applicants allege violations of their rights guaranteed by Article 3
[Equality Before the Law], Article 22 [Direct Applicability of
International Agreements and Instruments], Article 24 [Equality
Before the Law], Article 31 [Right to Fair and Impartial Trial] and
Article 46 [Protection of Property] of the Constitution of the Republic
of Kosovo (hereinafter: the Constitution) in conjunction with Article 1
of Protocol 1 to the European Convention on Human Rights
(hereinafter: the ECHR) and Article 53 [Interpretation of Human
Rights Provisions] of the Constitution.

The Applicants allege that Judgment [C. No. 2021/2007] of 29 July
2010 of the Municipal Court of Prishtina had become final with the
expiry of the legal deadline for an appeal, as established in Regulation
2008/4, and accordingly, the decision was res judicata. In this regard,
the Applicants allege that the PAK’s appeal against the Judgment of
the Municipal Court was filed with the Appellate Panel out of the 30-
day deadline set forth in the Regulation 2008/4 and that the Appellate
Panel, by approving this appeal as timely, violated their constitutional
rights to equality before the law, and fair and impartial trial as
guaranteed by Articles 24 and 31 of the Constitution.

As to the specific allegations for violation of Article 24 of the
Constitution, the Applicants emphasize that by approving the PAK
appeal as timely, the Appellate Panel acted in contravention with its
own case law pertaining to the deadline of the appeals and thus put the
Applicant in a different position under the same circumstances. In this
regard, the Applicants refer to the decisions of the Appellate Panel of
the SCSC [ASC-10-0012] of 29 April 2010; [ASC-10-005] of 17 August
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2010; [ASC-10-0040] of 17 August 2010; [SCA-09-0096] and [AC-2-
I1-12-0120] of 20 June 2013. The Applicants allege that this case law
of the Appellate Panel was also confirmed by the Resolution of the
Constitutional Court in Case KI145/13 (Resolution of Inadmissibility
of 8 May 2014).

27.  As to the specific allegations for a violation of Article 31 of the
Constitution, the Applicants allege violation of the principle of legal
certainty, arguing that the Judgment of the Municipal Court had
become final and that the appeal filed against it, was out of time. In
this regard, the Applicants refer to the case law of the European Court
of Human Rights (hereinafter: the ECtHR) in cases Stere and Others
v. Romania; Bronowski v. Poland; Sovtransavto Holding v, Ukraine;
and Ryabykh v. Russia. The Applicants also allege a violation of the
right to a reasoned decision, stating, inter alia, that the Judgment of
the Appellate Panel had not addressed any of their allegations, in
particular those dealing with the deadline of the PAK appeal.

28. The Applicants also allege a violation of the rights guaranteed by
Article 46 of the Constitution in conjunction with Article 1 of Protocol
1 to the ECHR. They allege that after the Judgment of the Municipal
Court became final, the right to property was confirmed to them. The
Judgment in question became, according to the allegation, res
judicata, and consequently, the Applicants, apart from confirming the
ownership, had also acquired the “legitimate expectations” defined on
the basis of the ECtHR case law. In this regard, the Applicants refer to
cases Sporrong and Lonnroth v. Sweden; Sovtransavto Holding v.
Ukraine; Slivenko v. Latvia; and Beyeler v. Italy.

29. Finally, the Applicants request the Court to find that the challenged
Judgment was rendered in violation of Articles 3, 22, 24, 31, 46 and 53
of the Constitution; to declare invalid the Judgment [AC-11-12-0126]
of 21 April 2016 of the Appellate Panel; and to uphold the Judgment
[C. No. 2021/2007] of 29 July 2010 of the Municipal Court in Prishtina
as res judicata.

Assessment of the Admissibility of Referral
30. The Court examines whether the Referral has fulfilled the

admissibility requirements established in the Constitution, and
further specified in the Law and foreseen in the Rules of Procedure.
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In this respect, the Court refers to paragraphs 1 and 7 of Article 113
[Jurisdiction and Authorized Parties] of the Constitution, which
establish:

“1. The Constitutional Court decides only on matters referred to
the court in a legal manner by authorized parties.

[...]

7. Individuals are authorized to refer violations by public
authorities of their individual rights and freedoms guaranteed by
the Constitution, but only after exhaustion of all legal remedies
provided by law.”

The Court also examines whether the Applicant met the admissibility
criteria as further specified in the Law. In this regard, the Court refers
to Article 47 [Individual Requests], 48 [Accuracy of the Referral] and
49 [Deadlines] of the Law, which foresee:

Article 47
[Individual Requests]

“1. Every individual is entitled to request from the Constitutional
Court legal protection when he considers that his/her individual
rights and freedoms guaranteed by the Constitution are violated
by a public authority.

2. The individual may submit the referral in question only after
he/she has exhausted all the legal remedies provided by the law.”

Article 48
[Accuracy of Referral]

“In his/her referral, the claimant should accurately clarify what
rights and freedoms he/she claims to have been violated and
what concrete act of public authority is subject to challenge.”

Article 49
[Deadlines]

“The referral should be submitted within a period of four (4)
months. The deadline shall be counted from the day upon which
the claimant has been served with a court decision...”.
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Regarding the fulfillment of these requirements, the Court finds that
the Applicants submitted the Referral in a capacity of an authorized
party, challenging an act of a public authority, namely Judgment [AC-
I1-12-126] of 21 April 2016 of the Appellate Panel of the SCSC, after
having exhausted all legal remedies provided by the law. The
Applicants also clarified the rights and fundamental freedoms, which
allegedly have been violated in accordance with Article 48 of the Law,
and submitted the Referral within the deadlines foreseen in Article 49
of the Law.

The Court finally notes that this Referral is not manifestly ill-founded
in accordance with Rule 36 (1) (d) of the Rules of Procedure. The Court
further notes that it is not inadmissible on any other grounds. It must
therefore be declared admissible. (see also Case of ECtHR Alimucaj v.
Albania, application no. 20134/05, Judgment of 9 July 2012 at
paragraph 144; see also, Case KI97/16, Applicant IKK Classic,
Judgment of 9 January 2018, paragraph 38).

Relevant Legal Provisions

UNMIK /Regulation / 2008/4
5 February 2008

AMENDING UNMIK REGULATION NO. 2002/13 ON THE
ESTABLISHMENT OF A SPECIAL CHAMBER OF THE
SUPREME COURT OF KOSOVO ON KOSOVO TRUST
AGENCY RELATED MATTERS

[...]
Article 9 - Judgments, Decisions and Appeal

“Article 9.5

A Judgment or Decision of a trial panel shall be served on the
parties within thirty (30) days of adoption. Within thirty days
from the receipt thereof, a party may appeal to the appellate
panel for a review of such Judgment or Decision.”

[...]

UNMIK /ADMINISTRATIVE DIRECTION /2008/6
11 July 2008

AMENDING AND REPLACING UNMIK
ADMINISTRATIVE DIRECTION NO. 2006/17,
IMPLEMENTING UNMIK REGULATION NO. 2002/13 ON
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THE ESTABLISHMENT OF A SPECIAL CHAMBER OF THE
SUPREME COURT OF KOSOVO ON KOSOVO TRUST
AGENCY RELATED MATTERS

[...]

Section 59
Filing of Appeal

“59.1 An appeal shall be filed with the Special Chamber within
two months of the service of the Judgment on the party
appealing.”

Merits of the Referral

35.

36.

37

The Court recalls that the Applicants challenge the Judgment of the
Appellate Panel, which annulled the Judgment of the Municipal Court,
through which the Applicants' property rights over the disputed
properties were initially confirmed. The Court also notes that the
essential issue in the circumstances of the present case is the deadline
of the PAK appeal against the Judgment of the Municipal Court.

In this regard, the Court notes that the Judgment of the Municipal
Court was rendered on 29 July 2010. According to the case file, it
results that it was received by the PAK on 30 September 2010. The
Judgment in question through the Legal Advice had instructed the
parties that any an appeal against this decision should be submitted to
the Appellate Panel within 60 days. On the other hand, the UNMIK
Regulation 2008/ 4 stipulates that the deadline of the appeal is 30 days
from the receipt of the decision of the party, while Administrative
Direction 2008/6 determines that the deadline for the appeal is 60
days. PAK submitted the appeal on 18 November 2010, respectively
more than one month after the receipt of the Judgment of the
Municipal Court.

The difference in deadlines for submitting appeals to the Appellate
Panel, as defined by Regulation 2008/4 and Administrative Direction
2008/6, in fact constitutes the essence of the Applicants' allegations.
The latter allege that the Appellate Panel had accepted the PAK appeal
despite the fact that the 30-day deadline set by the Regulation had
expired, and moreover, according to the allegation, contrary to the
established case law of the Appellate Panel, in addition to not
addressing nor reasoning the claimants' continuing claims pertaining
to the expiry of the deadline of the PAK appeal.
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In this regard, the Applicants allege that their rights guaranteed by a)
Article 24 of the Constitution were violated because, according to the
allegation, the Appellate Panel placed them in an unequal position by
acting against its own case law: b) Article 31 of the Constitution
because the Judgment of the Appellate Panel was not reasoned
pertaining to the essential allegations of the Applicants and moreover
that, with the expiry of the legal time limit for appeal, the Judgment of
the Municipal Court was res judicata; and c) Article 46 of the
Constitution in conjunction with Article 1 of Protocol 1 to the ECHR,
because according to the allegation, based on the final Judgment of the
Municipal Court, they had also acquired the “legitimate expectations”
related to their property rights, as defined on the basis of the ECtHR
case law.

In addressing the Applicants' allegations, the Court refers to the case
law of the ECtHR in accordance with which the Court must, based on
Article 53 [Interpretation of the Human Rights Provisions] of the
Constitution, interpret the fundamental rights and freedoms
guaranteed by the Constitution. In this regard, the Court will first
address the Applicants' allegations as to the violation of the right to a
reasoned court decision and specifically as to the lack of reasoning
pertaining to the timeliness of the PAK appeal in the light of the case
law of the SCSC.

In this respect, the Court recalls that the right to a fair hearing includes
the right to a reasoned decision. The ECtHR notes that, according to
its case-law, which reflects a principle linked to the proper
administration of justice, the decisions of the courts and tribunals
should adequately state the reasons on which they are based. (See:
Tatishvili v. Russia, ECtHR Judgment, application no. 1509/02, of 22
February 2007, paragraph 58).

The ECtHR has also held that, although the authorities enjoy
considerable freedom in the choice of the appropriate means to ensure
that their judicial systems comply with the requirements of Article 6
(1) of the ECHR, their courts must “indicate with sufficient clarity the
grounds on which they based their decisions”. (See Hadjianastassiou
v. Greece, ECtHR Judgment of 16 December 1992, paragraph 33; see
also, case of the Court K197/16, Applicant: “IKK Classic”, Judgment of
9 January 2018, paragraph 45).

According to the ECtHR, a function of a reasoned decision is to
demonstrate to the parties that they have been heard. In addition, a
reasoned decision affords a party the possibility to appeal against it, as
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well as the possibility of having the decision reviewed by an appellate
body. It is only by giving a reasoned decision that there can be public
scrutiny of the administration of justice. (See: Hirvisaari v. Finland,
no. 49684/99, 27 September 2001, paragraph 30; Tatishvili v. Russia,
ECtHR Judgment of 22 February 2007, paragraph 58; case of the
Court KI97/16, Applicant “IKK Classic”, Judgment of 9 January 2018,
paragraph 46; and KI22/16, Applicant Naser Husaj, Judgment of 9
June 2017, paragraph 40).

However, although the ECtHR maintains that Article 6 of ECHR
obliges the courts to give reasons for their judgments, it has also held
that this cannot be understood as requiring a detailed answer to every
argument. (See: the ECtHR cases, Van de Hurk v. the Netherlands,
Judgment of 19 April 1994, para. 61; Higgins and Others v. France,
ECtHR, no. 134/1996/753/952, Judgment of 19 February 1998,
paragraph 42; and case of the Court KI97/16, Applicant “IKK Classic”,
Judgment of 9 January 2018, paragraph 47).

The extent to which this duty to give reasons applies may vary
according to the nature of the decision and must be determined in the
light of the circumstances of the case. (See ECtHR cases Garcia Ruiz
vs Spain, application no. 30544/96, Judgment of 21 January 1999.
paragraph 29; Hiro Balani v. Spain, Judgment of 9 December 1994,
paragraph 27; Higgins and Others v. France, Ibidem, paragraph 42;
see also: case of the Court KI97/16, Applicant “IKK Classic”, Judgment
of 9 January 2018, paragraph 48; and KI22/16, Applicant: Naser
Husaj, Judgment of 9 June 2017, paragraph 44).

For example, in dismissing an appeal, an appellate court may, in
principle, simply endorse the reasons for the lower court’s decision.
(See: ECtHR cases, Garcia Ruiz v. Spain, Judgment of 21 January
1999, paragraph 26, and Helle v. Finland, Judgment of 19 December
1997, paragraph 59 and 60). A lower court or authority in turn must
give such reasons as to enable the parties to make effective use of any
existing right of appeal. [See: ECtHR case Hirvisaari v. Finland,
application no. 49684/99, Judgment of 27 September 2001,
paragraph 30; and the case of the Court Klg7/16, Applicant “IKK
Classic”, Judgment of 9 January 2018, paragraph 49).

However, the ECtHR has also noted that, even though the courts have
a certain margin of appreciation when choosing arguments in a
particular case and admitting evidence in support of the parties’
submissions, a domestic court is obliged to justify its activities by
giving reasons for its decisions. (See: ECtHR case Suominen v.
Finland, application no. 37801/97, Judgment of 1 July 2003,
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paragraph 36; and case of the Court KI97/16, Applicant: “IKK Classic”,
Judgment of 9 January 2018, paragraph 50).

Therefore, while it is not necessary for the court to deal with every
point raised in argument (see also Van de Hurk v Netherlands,
Ibidem, paragraph 61), the Applicants’ main arguments must be
addressed. (See: ECtHR cases Buzescu v. Romania, application no.
61302/00, Judgment of 24 May 2005, paragraph 63; Pronina v
Ukraine, application no. 63566/00, Judgment of 18 July 2006,
paragraph 25). Likewise, giving a reason for a decision that is not a
good reason in law will not meet criteria of Article 6 of the Convention.
(See case of the Court KIg7/16, Applicant “IKK Classic”, Judgment of
9 February 2016, paragraph 51).

In addition, the Court also refers to its own case law where it considers
that the reasoning of the decision must state the relationship between
the findings on the merits and considerations on the proposed
evidence on one hand, and the legal conclusions of the court, on the
other. A judgment of a court will violate the constitutional principle of
aban on arbitrariness in decision making, if the justification given fails
to contain the established facts, the legal provisions and the logical
relationship between them. (See cases KI72/12, Veton Berisha and
Ilfete Haziri, Judgment of 17 December 2012, paragraph 61; and
KIg7/16, Applicant: “IKK Classic”, Judgment of 9 February 2016,
paragraph 52).

In this regard, the Court notes that the challenged Judgment of the
Appellate Panel did not address the essential allegations of the
Applicants regarding the timeliness of the PAK appeal against the
Judgment of the Municipal Court. The Applicants had consistently
claimed that the PAK appeal was not timely and that it’s acceptance by
the Appellate Panel was in contradiction not only with Regulation
2008/6, but also with its own case law.

More specifically, the Court notes that the Applicants repeatedly
raised the following essential arguments to the Appellate Panel: a) that
the PAK claim was out of time because Regulation 2008/6 clearly
defines that the deadline of the appeal with the Appellate Panel was 30
days, while PAK submitted the appeal after this deadline, based on the
Legal Advice given by the Judgment of the Municipal Court and
Administrative Direction 2008/6; and that b) the case-law of the
Appellate Panel has consistently applied Regulation 2008/6, as a
higher legal act than the Administrative Direction 2008/6, in
calculating the deadlines for the appeals. The Appellate Panel, in its
Judgment, failed to address nor reason any of these allegations.
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In fact, the Appellate Panel, by approving the appeal of the
respondent, namely the PAK, as grounded and annulling the
Judgment of the Municipal Court, based its reasoning only in the
following paragraph:

“The first instance court approved the legal remedy which does
not exist as a matter of law. From this claim it is clear that the
respondent is not the owner of the immovable property that had
been the subject of the contract of 1959. The allegation of a
different property instead of the original one is legally
impossible. In such cases - when the contract is revoked, annulled,
or terminated and the respondent is not the owner of the
available original subject of the contract is only monetary
compensation. Therefore, the appealed decision is erroneous and
must be annulled and the claim be rejected as ungrounded”.

The reasoning of the Appellate Panel in fact, fails to address the issue
of admissibility of the PAK’s appeal and the Applicants' allegations
that it was out of time. The Court reiterates, referring to the consistent
case law of the ECtHR as elaborated above, that while the courts are
not required to give a detailed answer to all arguments, the essential
arguments of the Applicants must be addressed. The determination
whether the essential arguments are addressed or not, depends on the
nature of the decision and must be determined in the light of the
circumstances of the case.

In the circumstances of the present case, the Court considers that the
allegations pertaining to the timeliness of the PAK appeal against the
Judgment of the Municipal Court based on the applicable legislation
and the case-law of the Appellate Panel are essential allegations and
arguments of the Applicants, which must be addressed and reasoned
by the Appellate Panel.

Therefore, the Court considers that the failure of the Appellate Panel
to provide reasoning pertaining to the essential allegations of the
Applicants constitutes a breach of the Applicants’ right to be heard and
the right to a reasoned decision, as a component of the right to a fair
and impartial trial. (See also Constitutional Court Judgment KI97/16,
paragraph 64).

Accordingly, in the light of the above observations and taking into
account the proceedings as a whole, the Court considers that
Judgment [AC-II-12-0126] of 21 April 2016 of the Appellate Panel does
not meet the requirements of “a fair trial” as required by Article 31 of
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the Constitution in conjunction with Article 6 (1) of the ECHR. (See
ECtHR case Gradinar v. Moldova, application no. 7170/02, Judgment
of 8 April 2008, paragraph 115).

The Court emphasizes that this conclusion exclusively concerns the
challenged Judgment of the Appellate Panel from the perspective of
the lack of reasoning related to the essential allegations of the
Applicants, and in no way prejudices the outcome of the merits of the
case. (See: also Judgment of the Court in case No. KI97/16, paragraph
68).

Finally, the Court recalls that the Applicants also allege a violation of
the principle of legal certainty by claiming that the Judgment of the
Municipal Court has become res judicata upon the alleged expiry of
the deadline of the appeal and request the from the Court to uphold
the Judgment [C. No. 2021/2007] of 29 July 2010 of the Muni