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Applicant
1.

The Referral was submitted by Albin Kurti, Glauk Konjufca, Fatmire
Mulhaxha-Koll<;aku, Liburn Aliu, Drita Millaku, Xhelal Sve<;la,Arber Rexhaj,
Fitore Pacolli, Rexhep Selimi, Arberie Nagavci, Shemsi Syla and Sami Kurteshi
(hereinafter, the Applicants), all of them deputies of the Assembly of the
Republic of Kosovo (hereinafter: the Assembly).

2.

The Applicants have authorized the deputy of the Assembly, Sami Kurteshi, to
represent them in the proceedings before the Constitutional Court of the
Republic of Kosovo(hereinafter, the Court).

Challenged act
3.

The Applicants challenge the constitutionality of Decision No. 06/V145 of the
Assembly of the Republic of Kosovo regarding the proposal of the
Parliamentary Group of Vetevendosje Movement! for the dismissal of Aida
Derguti from the position of Vice President of the Assembly (hereinafter:
challenged decision), adopted by the Assembly on 4 June 2018.

Subject matter
4.

The subject matter is the challenged decision, which allegedly is not in
compliance with Articles 7 [Values], and 67 [Election of the President and
Deputy Presidents] of the Constitution of the Republic of Kosovo (hereinafter:
the Constitution).

5.

The Applicants further requests the Court to impose an interim measure
requesting "suspension of the exercise of the function of the Vice President of
the Assembly of Kosovo [Aida Dergutij".

Legal basis
6.

The Referral is based on paragraph 5 of Article 113 [Jurisdiction and
Authorized Parties] of the Constitution and Articles 27 [Interim Measures], 42
[Accuracy of the Referral] and 43 [Deadline] of the Law No. 03/L-121 on the
Constitutional Court of the Republic of Kosovo (hereinafter, the Law) and
Rules 56 [Request for Interim Measures] and 74 [Referral pursuant to Article
113.5 of the Constitution and Articles 42 and 43 of the Law] of the Rules of
Procedure of the Constitutional Court of the Republic of Kosovo (hereinafter:
the Rules of Procedure).

7.

On 31 May 2018, the Court adopted in the administrative session the
amendments and supplementation to the Rules of Procedure, which was
published in the Official Gazette of the Republic of Kosovo on 21 June 2018
and entered into force 15 days after its publication. Accordingly, in reviewing
the Referral, the Court refers to the legal provisions of the new Rules of
Procedure in force.

Proceedings before the Court
8.

On 12 June 2018, the Applicant submitted to the Court the Referral with the
attached documents.

9.

On 16 June 2018, the mandate of judges: Snezhana Botusharova and Almiro
Rodrigues was terminated. On 26 June 2018, the mandate of judges: Altay
Suroy and Ivan Cukalovicwas terminated.
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10.

On 9 August 2018, the President of the Republic of Kosovo appointed new
judges: Bajram Ljatifi, Safet Hoxha, Radomir Laban, Remzije Istrefi- Peci and
Nexhmi Rexhepi.

11.

On 17August 2018, the President of the Court appointed Judge Remzije IstrefiPeci as Judge Rapporteur and the Review Panel, composed of Judges: Selvete
Gerxhaliu - Krasniqi (Presiding), Radomir Laban and Nexhmi Rexhepi.

12.

On 24 August 2018, the Court notified about the registration of the Referral
Applicants, the President of the Republic of Kosovo, the President of
Assembly of the Republic of Kosovo (hereinafter: the President of
Assembly) and the Prime Minister of the Republic of Kosovo (hereinafter:
Prime Minister).

13.

The President of the Assembly was requested to notify deputies that they may
submit their comments regarding the Applicants' Referral, if any, by 20
September 2018. The Secretariat of the Assembly was requested to submit to
the Court the relevant documents regarding the challenged decision.

14.

On 28 August 2018, the Secretariat of the Assembly submitted to the Court the
following documents:
a.
b.
c.
d.
e.
f.

15.

the
the
the
the

Transcript of the Constitutive Session of the Assembly held on 3, 4, 10,
14,24 August and 7 September 2017;
Decision No. 06-V-003 of the Assembly on the election of 3 (three)
Deputy Presidents of the Assembly of 7 September 2017;
Notification on the Establishment of the New Parliamentary Group the Group of Independent Deputies (GID), No. 06jS701Do-52, of 14
March 2018;
Proposal of the Parliamentary Group of Vetevendosje Movement to
dismiss the Deputy President of the Assembly, Aida Derguti, No.
06jll08jDo-615, of 17April 2018;
Transcript of the plenary session of the Assembly of the Republic of
Kosovo, held on 3 May, 1 and 4 June 2018 (hereinafter: Transcript);
and
Decision No. 06-V -14 of the Assembly of the Republic of Kosovo on
non-dismissal of the Deputy President of the Assembly, Aida Derguti,
of 4 June 2018.

On 19 September 2018, the Court submitted to the Forum of the Venice
Commission the following questions:
1) What is the procedure for dismissing the Vice President of the Assembly

in your country?
a) If the vice president of the Assembly leaves the parliamentary
group which proposed him for this position, will he lose automatically
the position of the deputy president?
b) In this case, is it necessary for the Assembly to vote for the
dismissal?
c) If the answer to question b) is positive, are deputies of the Assembly
obliged to vote for such a proposal?
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2) Is there any relevant case law regarding:

a) dismissal of deputy president of the Assembly? and
b) Any case law that considered that voting against a particular
proposal is qualified as "abuse of the right to vote" by the deputies of
the Assembly?
16.

On 20 September 2018, Visar Ymeri, in a capacity of the representative of the
Parliamentary Group of the Social Democratic Party (hereinafter: the SDP),
submitted comments regarding the Referral.

17.

On 24 September 2018, the Court notified the Applicants regarding the
comments submitted by SDP and invited them to submit their comments, if
any, by 1 October 2018.

18.

On the same date, the Court also notified the President of the Republic of
Kosovo, the President of the Assembly and the Prime Minister regarding the
comments submitted by the SDP. The President of the Assembly was requested
to submit copies of all comments to all the deputies of the Assembly.

19.

On 1 October

20.

On 3 October 2018, the Court notified the President of the Republic of Kosovo,
the President of the Assembly and the Prime Minister regarding the Applicants'
response to SDP comments. The President of the Assembly was requested to
submit copies of all comments to all deputies of the Assembly.

21.

From 19 September to 28 October 2018, the Court received the answers to the
questions
posed to the Venice Commission
Forum
from the
Constitutional/Supreme Courts of Austria, Netherland, Luxemburg, Germany,
Croatia, Sweden, the Czech Republic, Bulgaria, Slovakia, South Africa, Norway,
Costa Rica, Macedonia and Latvia.

22.

On 3 December 2018, the Review Panel considered the Report of the Judge
Rapporteur and unanimously recommended to the Court the admissibility of
the Referral.

23.

On the same date, the Court voted by majority that the challenged decision is
in compliance with the Constitution.

2018,

the Applicants submitted a response to SDP comments.

Summary of facts
24.

On

11 June 2017,

25.

On 8 July

26.

On 24 July 2017, the President of the Republic of Kosovo decided that the
constitutive session of the Assembly is held on 3 August 2017.

27.

On 3 August 2017, the Assembly held a constitutive session chaired by the
oldest deputy of the Assembly.

2017,

the elections for the Assembly were held.

the Central Election Commission certified the election results.
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28.

According to the agenda, the Assembly established the ad hoc Committee for
verification of the quorum and mandates (hereinafter: the adhoc Commission).

29.

On the same date, the ad hoc Committee submitted the report, based on the
list of certified election results, and concluded the following mandates:
a)

b)
c)
d)
e)
f)
g)
h)
i)
j)
k)
1)
m)

Democratic Party of Kosovo, Alliance for the Future of Kosovo,
Initiative for Kosovo, Justice Party, Movement for Union, Albanian
Democratic Christian Party of Kosovo, Conservative Party of Kosovo,
Democratic Alternative of Kosovo, Republicans of Kosovo, Party of
Balli, Social Democratic Party, Balli Kombetar of Kosovo (hereinafter:
PDK, AAKand Nisma), 39 deputies;
"Vetevendosje" Movement (hereinafter: LVV),32 deputies;
The Democratic League of Kosovo and Alliance Kosova e Re
(hereinafter: the LDKand AKR), 29 deputies;
Gradanska Iniciativa Srpska lista, 9 deputies;
Kosova Demokratik Tyrk Partisi, 2 deputies;
Coalition "Vakat", 2 deputies;
Nova Demokratska Stranka, 1deputy;
Samostalna Liberalna Stranka, 1deputy;
Ashkali Democratic Party of Kosovo, 1deputy;
Egyptian Liberal Party, 1deputy;
United Party of Gorani, 1 deputy;
Ashkali Party for Integration, 1 deputy; and,
Roma United Party of Kosovo, 1deputy.

30.

The Chair continued with the agenda for the constitutive session of the
Assembly, the election of the President of Assembly and the Vice Presidents,
which was interrupted.

31.

On 7 September 2017, after some interruptions, the constitutive session of the
Assembly continued with the agenda: the election of the President and VicePresidents.

32.

With the proposal of PDK,AAKand Nisma, Kadri Veseli was elected President
of the Assembly.

33.

The Assembly then continued with the election of vice-presidents, where PDK,
AAKand Nisma proposed the deputy, Xhavit Haliti, LVVproposed deputy Aida
Derguti, while LDK and AKR proposed deputy Kujtim Shala. After the voting
process, it was also found that the proposed deputies gained the necessary
votes to be vice-presidents of the Assembly.

34.

On the same date, the Assembly also elected a vice-president from the noomajority community: deputy Miifera ~inik, and a vice-president from the
Parliamentary Group of Serbian List: the deputy Slavko Simic.

35.

On 14 March 2018, 12 (twelve) deputies, including the vice president of the
Assembly, Aida Derguti, notified the President of the Assembly about the

5

establishment
Deputies.

of the new Parliamentary

Group: the Group of Independent

36.

On 19 April 2018, the Presidency of the Assembly reviewed and decided on the
agenda for the session of 3 May 2018, the proposal of the LVV Parliamentary
Group for the dismissal of the deputy president of the Assembly, Aida Derguti.

37.

On 1 June 2018, the Assembly continued discussions regarding the proposal of
the LVV Parliamentary Group for the dismissal of the deputy president of the
Assembly, Aida Derguti. However, due to the lack of quorum, the voting on this
proposal was postponed.

38.

On 4 June 2018, the Assembly voted on the proposal of the LVV Parliamentary
Group to dismiss the vice president of the Assembly, Aida Derguti. According
to the transcript, there were 94 (ninety four) deputies present, 16 (sixteen)
deputies voted for, 26 (twenty six) deputies voted against and 47 (forty seven)
deputies abstained.

39.

Consequently, the Assembly did not dismiss Aida Derguti from the position of
a deputy president of the Assembly.

Applicants' allegations
40.

The Applicants allege that the challenged decision is not in compliance with
Articles 7 [Values], and 67 [Election of the President and Deputy Presidents] of
the Constitution.

41.

The Applicants initially claim that the Constitution, in Article 64, paragraph 1,
provides that, in the case of the constitution of the bodies of the Assembly, the
seats should be divided in proportion to the number of votes won in the
elections for the Assembly. According to them, "[...J parties, coalitions, citizens'
initiatives and independent candidates are given the number of seats equal
with the number of mandates of deputies, that corresponds proportionally
with the votes votes won in the elections".

42.

The Applicants allege that "the largest parliamentary
of the Constitution, should be considered the party,
majority of seats in the Assembly, in terms of Article
than any other party, coalition, civil initiative and
who have participated as such in the elections".
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group, under Article 67.
coalition [...] who have
64.1 of the Constitution,
independent candidates

43.

The Applicants allege that "under Article 67, par. 3, of the Constitution, the
position of the vice president of the Assembly is exclusively reseved for three
largest parliamentary groups with the right to propose a vice president each
who are elected by a majority vote, as the Preaident of the Assembly of
Kosovo is elected".

44.

The Applicants also explain that "The Constitution of Kosovo, namely Article
67, para. 6, stipulates that the Presidency of the Assembly shall be established
with the election of the President and Vice-Presidents. This is the legalpolitical formula of the constitution of the Assembly of Kosovo, which
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explicitly contains the definition of the three largest entities that are
automatically qualified for representation in the Presidency of the Assembly
with one vice-president each. The composition of the Presidency of the
Assembly reflects the power of political parties emerging from the
parliamentary elections through the democratic vote and consequently the
power or size of the parliamentary group in the Assembly of Kosovo".
45.

The Applicants further emphasize that "the three largest parliamentary
groups that derive from the votes of political parties won during the general
parliamentary elections have exclusive right to propose and to have their
political representative during the entire legislature."

46.

The Applicants allege that "the exercise of the position of vice president by the
deputy [Aida DergutiI results in complete disorder of the work of the
Assembly Presidency and the absolute denial of the representation
of
parliamentary groups that have the highest political power in relation to the
parliamentary
group that has occupied the position of vice-president
contrary to Article 67, par. 3,6,8, and Article 7, paragraph 1 of the
Constitution. Likewise, keeping the position of vice-president by Mrs. Aida
Derguti, representing the fourth parliamentary
group, has also seriously
violated the equality of the parliamentary group [L WI in relation to other
parliamentary groups in the exercise of functions within the Kosovo Assembly
Presidency, in violation of Article 67 para. 3, 6 and 8, and Article 7,
paragraph 1, of the Constitution".

47.

The Applicants also allege that "the purpose of Article 67, paragraph 3, which,
in its content expresses, promotes the right that the three largest
parliamentary
groups deriving from the power of coalitions or political
parties won through democratic vote are represented in all bodies of the
Assembly, namely in the Presidency of the Assembly of Kosovo [...]. The
opposite of this is qualified as a violation of Article 67, paragraphs 3, 6 and 8,
andArticle 7,par. 1 of the Constitution ofKosovo".

48.

The Applicants further allege that "as regards the vote of the deputies for the
dismissal of Mrs. Derguti from the position of vice president, as the
Constitutional Court has stated, that they "can vote as they wish", according
to the Constitutional Court, the vote of the deputies should be in accordance
with the constitutional provisions taking into account the purpose of the
relevant provisions and not being abusive and in conflict with the principle of
trust, which is also applied in the constitutional law. If the voting as an action
is not a fundamental norm, but a tool for implementing and revival of the
norm as a primary goal, it cannot break the norm. The refusal of the
dismissal of the Vice-President in question, who no longer represents political
power and democratic vote as the Constitution provides, is an abuse of the
right to vote and violates the constitutional purpose behind the provisions
governing the composition of the Presidency of the Assembly".

49.

As to the request for interim measure, the Applicants allege that "as [L WI is
ranked as a second party according to free and general democratic elections
and since the parliamentary group [L WI has been formed as the second
parliamentary group based on the election result, its non-representation
in
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the Presidency of the Assembly is causing irreparable damage for the
parliamentary
group itself as a bearer of the will of citizens confirmed
throughfree democratic and general elections. Therefore, the exercise of such
function by the deputy in question, who is part of the fourth parliamentary
group that has not emerged or formed from the parliamentary
elections,
represents a lack of representation of the full will of citizens who have voted
through free, democratic elections [LW- and] based on which the
parliamentary group [LW] was established within the Assembly of Kosovo".
50.

Finally, the Applicants request the Court to declare the Referral admissible and
to declare the challenged decision unconstitutional.

Summary of comments received by SDP
51.

In their response to the Applicants' Referral, the SDP states that "The
Presidency of the Assembly is an administrative body of the Assembly, a
character which is also attributed based on the provisions of Article 67,
paragraph 6 of the Constitution. [...] By attributing the administrative
character, the legal nature of the Presidency of the Assembly is defined as a
collegial body". Referring also to the provisions of the Law No. 05/L-03 on
General Administrative Procedure, Article 37, the SDP states that "in this case
we are dealing with a body, such as the Presidency of the Assembly,
consisting of several persons mandated under the constitutional basis and
who exercise a decision-making role on the issues, as defined by the
constitutional provision, that the decision-making
of this collegial body
consists in ensuring the administrative functioning of the Assembly".

52.

The SDP further alleges that "although the provisions of Article 67 of the
Constitution have not explicitly determined the mandate of the Presidency of
the Assembly, it is implicit that the Presidency of the Assembly limits its
mandate as a body of the Assembly in accordance with Article 66 of the
Constitution, namely paragraph 1, which provision has determined the course
of the mandate from the day of the constitutive session held within thirty days
from the day of the official announcement of the election results. Even within
the meaning of such a provision, as the requirement of the constitution of the
Assembly is the election of the Presidency of the Assembly, the mandate of the
Presidency of the Assembly is related to the mandate of the Assembly as a
body rather than to the mandate of the deputies".

53.

According to SDP, "the provisions of the Constitution have stipulated that the
election of the President and Vice-Presidents of the Assembly should be made
in a voting procedure where a majority of the votes of all deputies is required,
representing
theoretically an absolute majority. Meanwhile, for their
dismissal a qualified majority is required, which means the vote of 2/3 of the
total number of deputies. Therefore, according to them, "a constitutional
requirement is the parliamentary consensus for the dismissal of any of the
members of the Presidency of the Assembly [...]. Moreover, such functions
should be understood in representation at the Assembly level, meaning that
neither the President nor the vice-presidents are party officials, but of an
Assembly body that directs the Assembly in the organizational-administrative
sense".
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54.

The SDP also ascertains that "the Applicants in the Referral K084/18 attempt
to interpret the mandate of Assembly members within an imperative
mandate [...J. Members of the Presidency have a free mandate and this is
entirely in the contemporary
spirit of legal-political
regulation
in
constitutional systems. Moreover, the termination of the system of imperative
mandates, many authors, such as Pasquale Pasquino, in his essay "One and
Three: Separation of Powers and the Independence of Judicare in Italian
Constituion", considers that the termination of imperative mandates is one of
the fundamental principles of contemporary representative government".
According to SDP, the allegations of the Applicants that "the deputies had to
vote on the motion for dismissal of the deputy president of the Assembly,
violates the freedom of the exercise of the mandate of the deputies, a
constitutional right guaranteed by Article 70, paragraph 1 of the Constitution,
specified with Article 3, paragraphs 1 and 2 of the Law on the Rights and
Responsibilities of the Deputies".

55.

Regarding the request for interim measure, the SDP considers as "unnecessary
any comment in relation to the Applicant's proposal for interim measure,
taking into account the content of the request, the subject of the request for
protection and legal inability to cause any damage which would be
irreparable".

56.

In the end, the SDP considers that the Applicant's Referral is manifestly illfounded and is to be declared inadmissible.

Summary ofLVV responses to SDP comments
57.

In their response to SDP comments, LW claims that "as the representation in
the Presidency of the Assembly consists of the deputies of the three largest
parliamentary groups, the representation in the Presidency is of a political
character, with the constitutional responsibility for the administrative
functioning of the Assembly of Kosovo". The LW further explains that "the
replacement of the President by the Vice Presidents of the Assembly, which
could be from the ranks of [L WJ, has a political character in relation to the
powers exercised by the President of the Assembly, and especially in the
representation
of the Assembly [...J. Therefore, we consider that the
Presidency of the Assembly has a purely political character and exercises
political-administrative functions [...]".

58.

The LW also claims that "that the free mandate should be interpreted within
a non- political or any other influence, the termination and invalidity of the
mandate of the deputies. The motion of the Parliamentary Group [L WJ was
not directed at obtaining the mandate of the deputy in question [...]", further
emphasizing that "The Parliamentary Group [L WJ and its representative role
in the bodies of the Assembly, that is in the Presidency of the Assembly, is
incomparable with the holding of a position by a deputy already representing
a different parliamentary group, or another political entity. This makes it
necessary by priority and importance to implement the constitutional
provision, namely Article 67 par. 3 of the Constitution [...]".
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Summarized comments, received from the Forum of the Venice
Commission
59.

The Court initially notes that, from the answers received from the Forum of the
Venice Commission, there are various constitutional case laws regarding the
issue of the election and dismissal of the Vice Presidents of the Assembly.

60.

In this regard, the Constitutional Court of Austria stated that "The President,
the Second President and the Third President are elected by all the deputies of
Parliament. There are no other formal conditions for their election, although
in practice, the three presidents
are elected by the three largest
parliamentary
groups. If one .of the presidents leaves the parliamentary
group that has proposed him for the Presidency, he or she will not lose the
position automatically, nor can he be removed from the post. In fact, such a
case occurred: in 1993, the Third President of the National Council who was
nominated by the third largest parliamentary group, has left the group and
joined the other members of the group to form a new party, but he held his
position successfully until the end of the mandate".

61.

The Supreme Court of the Netherlands clarified that "Article 61 of the
Constitution and the internal rules of Parliament, only foresee that
parliamentary
deputies elect the President from among them. The new
President is elected after each parliamentary
election and mandate ends
when the new elections are held".

62.

The Constitutional Court of Luxembourg explained that: "The relevant
Luxembourg
law concerning the Assembly (otherwise known as the
"Chamber of Deputies'') does not have any procedure for dismissing the vicepresident [.. .l. According to them, "the deputies who, according to Article 3 of
the Constitution, represent (through the Chamber of Deputies) their state and
who vote without being referred to their voters and during the vote only
consider the interests of the Grand Duchy [of Luxembourg] continue to
remain as deputies of the Assembly, even if during their mandate they leave
the political group in which they first participated and with which party they
were elected. In this case, although such a case has not yet happened in
practice, a vice-president may not be dismissed unless he voluntarily does not
leave this position".

63.

The Constitutional Court of Germany explained that, in the Federal Parliament
of Germany, "each parliamentary group is represented by at least one vice
president; The President and vice presidents are elected by a simple majority
of votes. If a candidate does not reach a majority vote, then the election is
repeated. The [German] Constitution and the Bundestag Rules of Procedure
do not foresee provisions for the dismissal of the President and Vice
Presidents".

64.

The Constitutional Court of Croatia stated that "the dismissal of the vice
president of Parliament can be proposed by parliamentary groups or by 40
(forty) deputies of Parliament [...land the parliament approves by majority
vote, provided that the majority of the deputies are present at the session".
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65.

The Supreme Administrative Court of Sweden stated that "the members of the
Parliament elect the President and 3 (three) Vice presidents from their ranks
for an electoral mandate (four years). The parliamentary
groups in
Parliament are candidates for different positions". They also add that during
the period until the parliamentary elections, the President and his deputies
"cannot be dismissed from office by decision of the Parliament. They may,
however, resign from their position".

66.

The Czech Constitutional Court clarified that, in the Czech Republic, "the vice
president can only be dismissed with the proposal of 2/5 of all deputies [...J;
1/3 of all deputies [...] should be present during the voting and the proposal
must be accepted by majority of them". According to them, the only way to
dismiss the vice president of the Assembly is if the proposal for dismissal gets
the necessary number of votes foreseen above.

67.

The Constitutional Court of Bulgaria clarified that "the dismissal of the
President and Vice-Presidents of the Assembly is not subject to constitutional
treatment and is the exclusive competence of the Assembly itself'. This is
because the issue of dismissal of vice-presidents is regulated by the Rules of
Procedure of the National Assembly of Bulgaria and its possible violation
cannot constitute constitutional violation. They also clarify that the Rules of
Procedure of the Bulgarian National Assembly, Article 5, paragraph 2, provide
that the vice presidents of the Assembly are dismissed from the positions
before the expiration of the mandate when they leave the parliamentary group
that nominated them, with the dismissal by that group or if the parliamentary
group ceased to exist. In such cases, dismissal is made without a debate or
voting.

68.

The Constitutional Court of Slovakia stated that in Slovakia, if the vice
president of the Assembly leaves the parliamentary party that has proposed
him for that position, he or she will not lose the position of the vice president of
the Assembly. They emphasize that such a case happened recently, adding that
"following the 2016 parliamentary
elections that were followed by the
formation of a four-party coalition (one of them called Siet). One of Siet
members was elected vice-president (one of the four vice presidents). Later in
2016, he came out of Sid and joined another coalition party. However, he
held the position of Vice-President [of the Assembly)".

69.

The Constitutional Court of South Mrica stated that in South Mrica when the
vice president of Parliament is no longer a member of any political party, he
does not lose the position of vice-president of Parliament automatically. Unless
a constitutional process is followed for his/her dismissal, it is possible for a
vice-president to remain in that position even when he no longer belongs to
any political party. Therefore, to dismiss a vice-president of Parliament, it is
necessary that the majority of deputies vote on the proposal for dismissal. Also,
according to the response of the Constitutional Court of South Mrica, when a
proposal is submitted for voting in the Parliament, the deputies "have three
options, (a) to vote infavor, (b) to vote against, or (c) to abstain".

70.

The Constitutional Court of Norway stated that in Norway, the Parliament
elects the President and 5 (five) vice-presidents with the simple majority of the
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votes of the deputies of the Parliament. For the dismissal of vice presidents
from the position it is necessary that the proposal for dismissal be made by 1/5
of the deputies and the proposal for dismissal to be voted by the simple
majority of deputies.
71.

The Constitutional Court of Costa Rica stated that the Parliament elects the
Presidency at the beginning of each legislature. The President of Parliament
and the Vice Presidents must meet the same conditions as the President of the
Republic. They also stated that, according to their Constitution, there are no
sanctions against deputies who leave the political parties that have helped
them to be elected. According to them, "it is important to note that most of
these deputies exercise their mandate until the end of the legislature without
becoming part of any other political group".

72.

The Constitutional Court of Macedonia explained that the only constitutional
provisions concerning the vice presidents of the Parliament are those of Article
67 of the Macedonian Constitution, which stipulate that the Parliament, from
the ranks of the deputies, elects the President and one or several Vice
Presidents, by a majority votes of all deputies. They add that, under Article 21
of the Rules of Procedure of the Parliament, the number of vice-presidents is
decided by the President of the Parliament and they are elected from the
deputies belonging to the political parties represented in the Parliament. One
of the vice presidents is elected by the largest opposition party. They also
clarify that the Rules of Procedure of the Parliament does not foresee
provisions regarding the dismissal of vice-presidents.

73.

The Constitutional Court of Latvia stated that in Latvia, the position of the vice
president of the Assembly is not related to membership in the parliamentary
groups. If the vice president decides to leave the parliamentary group that has
proposed him for that position, there are no automatic consequences for
maintaining his position. They also stated that according to their legal system,
the deputies have no obligation to vote for a certain proposal and if this would
happen this would be contrary to Article 28 of the Constitution of Latvia, which
provides that members of the Assembly (Seimas) cannot be held liable for any
judicial, administrative or disciplinary proceedings in relation to their voting.

Relevant provisions of the Constitution
"Article 7 [Values]
1. The constitutional
order of the Republic of Kosovo is based on the
principles of freedom, peace, democracy, equality, respect for human
rights and freedoms and the rule of law, non-discrimination, the right to
property,
the protection of environment,
social justice, pluralism,
separation of state powers, and a market economy.
2. The Republic of Kosovo ensures gender equality as afundamental
value
for the democratic development
of the society, providing
equal
opportunities for both female and male participation in the political,
economic, social, cultural and other areas of societal life.
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[...]
Article 64 [Structure of Assembly]
1. The Assembly has one hundred twenty (120) deputies elected by secret

ballot on the basis of open lists. The seats in the Assembly are distributed
amongst all parties, coalitions, citizens' initiatives and independent
candidates in proportion to the number of valid votes received by them in
the election to the Assembly.
2. In the framework of this distribution, twenty (20) of the one hundred
twenty (120) seats are guaranteed for representation of communities that
are not in the majority in Kosovo, [...J.

[ ...J
Article 65 [Competencies of the Assembly]
The Assembly of the Republic of Kosovo:

[ ...J
(6) elects and dismisses
Assembly;
[...].

the President

and Deputy

Presidents

of the

Article 67 [Election of the President and Deputy Presidents]
1.

The Assembly of Kosovo elects the President of the Assembly and five
(5) Deputy Presidents from among its deputies.

2.

The President of the Assembly
is proposed
by the largest
parliamentary group and is elected by a majority vote of all deputies
of the Assembly

3.

Three (3) Deputy Presidents proposed
by the three largest
parliamentary groups are elected by a majority vote of all deputies of
the Assembly.

4.

Two (2) Deputy Presidents represent non-majority communities in the
Assembly and are elected by a majority vote of all deputies of the
Assembly. One (1) Deputy President shall belong to the deputies of the
Assembly holding seats reserved or guaranteed for the Serb
community, and one (1) Deputy shall belong to deputies of the
Assembly holding seats reserved or guaranteed for other communities
that are not in the majority.

5.

The President and Deputy Presidents of the Assembly are dismissed by
a vote of two thirds (2/3) of all deputies of the Assembly.

6.

The President and the Deputy Presidents form the Presidency of the
Assembly. The Presidency is responsible for the administrative
operation of the Assembly as provided in the Rules of Procedure of the
Assembly.
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7.

The President of the Assembly:
(1) represents the Assembly;
(2) sets the agenda, convenes and chairs the sessions;
(3) signs acts adopted by the Assembly;
(4) exercises other functions in accordance with this Constitution and
the Rules of Procedure of the Assembly.

8.

When the President of the Assembly is absent or is unable to exercise
the function, one of the Deputy Presidents will serve as President of
the Assembly.

[ ...J
Article 70 [Mandate of the Deputies]
1.

Deputies of the Assembly are representatives
not bound by any obligatory mandate.

of the people and are

[ ...J.
Article 74 [Exercise of Function]
Deputies of the Assembly of Kosovo shall exercise their function in best
interest of the Republic of Kosovo and pursuant to the Constitution,
Laws and Rules of Procedure of the Assembly.
Relevant provisions
Article

of the Rules of Procedure of the Assembly

12 [Election

of the President and Deputy Presidents of the
Assembly]

1.

At the inaugural session of the IV term, the Assembly shall elect the
President and the Deputy Presidents from among its Members. The
President and the Deputy Presidents shall consist the Presidency of the
Assembly.

2.

The Chairperson of the inaugural session shall request from the
largest parliamentary group to propose a candidate for the President
of the Assembly. The President of the Assembly shall be elected by
majority of votes of all Members of Assembly.

3.

The Chairperson of the inaugural session shall request from three
largest parliamentary groups to propose one candidate each for the
Deputy Presidents of the Assembly, who are elected by the majority of
votes of all Members of Assembly.

4.

The Presidency as well as other working bodies of the Assembly shall
respect the gender composition of the Assembly.

5.

The Chairperson of the Inaugural Session shall request from the
Members of Assembly holding seats guaranteed for the Serb
community and the Members of Assembly holding seats guaranteed
for other non-majority communities to propose one candidate each for
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Deputy Presidents of the Assembly. The Deputy Presidents, under this
item, shall be elected by majority of votes of all Members of Assembly.
6.

The Chairperson of the inaugural session shall announce the voting
results for election of the President and the Deputy Presidents of the
Assembly and shall invite the newly-elected President to take his seat.
Article 14 [Mandate of the Presidency]

1.

The mandate of the Assembly's President and Presidency Members
shall be in line with the mandate of the Assembly.

[. ..J
3.

The President of the Assembly may tender his resignation to the
Assembly. The President shall submit initially the resignation act to
the Presidency of the Assembly. After approval of the resignation, the
political party or the coalition that has appointed the previous
President of the Assembly shall propose a new candidate for the
President.

4.

The same procedure shall be applied in case of resignation
member of the Presidency.

5.

The dismissal
Assembly, at
group which
procedure for

by any

of the President or a member of the Presidency of the
the proposal of the political party or parliamentary
has appointed him/her, is done in accordance with the
their appointment.

Article 16 [Meetings of the Presidency]
1.

The President of the Assembly shall convene and chair meetings of the
Presidency.

2.

The President of the Assembly must convene a meeting of the
Presidency if a parliamentary group or five (5%) percent, respectively
six (6) Members of Assembly so demand.

3.

The Presidency shall take decisions by consensus. Absent a consensus,
the decisions are taken by a majority vote of those voting. In the event
of a tied vote, the President's vote shall decide the matter.

4.

The representative of the President of Republic of Kosovo and the
government may take part in the meetings of the Presidency without
voting right. The Secretary of the Assembly attends the meetings of
the Assembly pursuant to the official duty.

5.

The Presidency of the Assembly
leaders of parliamentary groups.
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may invite for specific Issues the

Article 51 [Quorum and voting in the meetings of Assembly]
1.

Quorum exists when more than half of the overall number of the
members of the Assembly are present.

2.

The presence of the members of the Assembly in meetings shall be
verified through the electronic system of voting, by raising hands or
by roll-call. The Chairperson of the session shall decide of the manner
of verification of the presence of members of the Assembly.

3.

The decisions taken in the meetings of the Assembly are valid if more
than half of the total number of Members of the Assembly were
present at the time the decision was taken. The laws, decisions and
other acts of the Assembly shall be considered adopted if voted for by
the majority of the members present and voting. An exception is made
in cases when the Constitution of the Republic of Kosovo provides for
otherwise.

4.

Voting shall be carried out in thefollowing

means:

a) Open ballot, by raising hands 'Jor", "against", and "abstain",
b) Secret ballot or
c) By means of a recorded vote that includes electronic voting; and
d) Roll-call of each member of the Assembly.
5.

A recorded vote shall be held when requested by the President of the
Assembly or a parliamentary group and upon the decision of the
Assembly. Where a recorded vote is held, each member's vote 'Jor" or
"against", or "abstention", shall be recorded by name and last name.
In cases of electronic vote, the number of participants, number of
voters and full voting result shall appear on the screen for each
member separately. A member of the Assembly shall be entitled to
explain his/her vote 'Jor", "against" or "abstain" and to ask for an
electronic copy of voting result.

6.

In the event of an equal number of votes being cast 'Jor" and "against"
any proposal, it shall be deemed as not adopted.

7.

Electronic votes of members of the Assembly shall be published within
three working days from the plenary session.

Admissibility

of the Referral

74.

The Court first examines whether the Referral has met the admissibility
requirements, established in the Constitution, and further specified in the Law
and foreseen in the Rules of Procedure.

75.

Initially, the Court refers to paragraph 1 of Article 113 [Jurisdiction and
Authorized Parties] of the Constitution, which establishes:
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"The Constitutional Court decides only on matters referred to the court in
a legal manner by authorized parties".
76.

In addition, the Court also refers to Article 113.5 of the Constitution, which
provides:
"Ten (10) or more deputies of the Assembly of Kosovo, within eight (8)
days from the date of adoption, have the right to contest the
constitutionality of any law or decision adopted by the Assembly as
regards its substance and the procedure followed".

77.

Initially, the Court recalls that the Applicants challenge the constitutionality of
the challenged decision only in relation to its content.

78.

In this regard, the Court notes that the Referral was filed by 12 (twelve)
deputies of the Assembly, in accordance with Article 113.5 of the Constitution.
Therefore, the Applicants are an authorized party.

79.

In addition, the Court takes into account Article 42 [Accuracy of the Referral]
of the Law, which foresees:
In a referral made pursuant to Article 113, Paragraph 5 of the
Constitution the following information shall, inter alia, be submitted:
1.1. names and signatures of all deputies of the Assembly contesting
the constitutionality of a law or decision adopted by the Assembly of
the Republic of Kosovo;
1.2. provisions of the Constitution or other act or legislation relevant
to this referral; and
1.3. presentation of evidence that supports the contest".
"1.

80.

The Court also refers to Rule 74 [Referral pursuant to Article 113.5 of the
Constitution and Articles 42 and 43 of the Law] of the Rules of Procedure,
which provides:

"[ ...J
(2) In a referral made pursuant

to this Rule, the following

information

shall, inter alia, be submitted:
(a)
names and signatures of all deputies of the Assembly contesting
the constitutionality of a law or decision adopted by the Assembly of
the Republic of Kosovo;
(b)
provisions of the Constitution
relevant to this referral; and
(c)

or other act or legislation

presentation of evidence that supports the contest.

(3) The applicants shall attach to the referral a copy of the contested law
or decision adopted by the Assembly, the register and personal signatures
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of the Deputies submitting the referral and the authorization
representing them before the Court".

of the person

81.

The Court notes that the Applicants entered the names of the deputies with
signatures, presented the power of attorney for the person representing them
before the Court, specified the decision they challenge and submitted their
copy, referred to the relevant constitutional provisions for which they alleged
that the challenged decision is not in compliance and provided evidence to
substantiate their allegations. Therefore, the Court considers that the criteria
set out in Article 42 of the Law and further specified in Rule 74 of the Rules of
Procedure have been met.

82.

With respect to the deadline of "8 (eight) days from the date of adoption', the
Court notes that the challenged decision was adopted on 4 June 2018, while
the Referral was submitted to the Court on 12 June 2018.

83.

The Court recalls that, pursuant to Rule 30 (1) of the Rules of Procedure, the
deadline for submitting the referral, "when a period is expressed in days, the
period is to be calculated starting from the following day after an event takes
place".

84.

In the case of the present Referral, this is the day after the adoption of the
challenged decision. Therefore, the Court finds that the Referral was submitted
within the time-limit specified by Article 113.5of the Constitution.

85.

Consequently, the Court finds that the Applicants have respected the
admissibility requirements laid down in the Constitution and further specified
by the Law and foreseen by the Rules of Procedure.

86.

The Court also considers that the Referral raises important constitutional
issues regarding the election and dismissal of the vice presidents of the
Assembly, therefore, the Applicants' Referral is admissible.

Merits of the Referral
87.

The Court recalls that the Applicants allege that the challenged decision is not
in compliance with Articles 7 [Values] and 67 [Election of the President and
Vice Presidents] of the Constitution.

88.

As to the Applicants' Referral, the Court notes that the Applicants in essence
allege that the position of the Vice-President of the Assembly, pursuant to
Article 67, paragraph 3, of the Constitution, is reserved exclusively for the three
(3) largest parliamentary groups that emerge from political parties or
coalitions that have won majority seats of the Assembly as a result of the
elections for the Assembly. They add that the representation in the Presidency
of the Assembly has a political character and there should be represented 3
(three) largest parliamentary groups throughout the Assembly's legislature.

89.

Therefore according to them, the challenged decision for the non-dismissal of
the deputy president of the Assembly, Aida Derguti (now a part of a new
parliamentary group), denies LVV as the second most-voted entity in the
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elections of 11 June, 2017, the position of the deputy president of the Assembly,
guaranteed by Article 67, paragraph 3 of the Constitution.
90.

Furthermore, according to the Applicants, given that the exclusive right to be
represented in the Presidency of the Assembly belongs to 3 (three) largest
parliamentary groups, the vote of the deputies on non-dismissal of the vice
president, constitutes the abuse of "their right to vote".

Regarding Article 67, paragraph 3, of the Constitution
91.

The Court shall first examine whether the provisions of Article 67, paragraph 3
of the Constitution and other related provisions entitle certain parliamentary
groups to be represented throughout the legislature in the Assembly
Presidency with the deputies belonging to the parliamentary group that has
proposed them.

92.

In this connection, the Court notes that Article 67, paragraph 3 of the
Constitution regulates the issue of the proposal and voting of the proposal of
the vice-presidents of the Assembly, stating that" 3 (three) Vice Presidents
proposed by the three largest parliamentary groups are elected by a majority
vote of all deputies of the Assembly".

93.

Under the aforementioned provision, for the election of 3 (three) vicepresidents, two conditions must be met: a) to be proposed from the three
largest parliamentary groups and b) to obtain the votes of the majority of all
deputies of the Assembly.

94.

As to the first requirement, the Court notes that the Constitution, in Article 67,
paragraph 3, clearly states that the right to nominate 3 (three) candidates for
the positions of vice presidents belongs exclusively to 3 (three) largest
parliamentary groups. The Court notes that the right of 3 (three) largest
parliamentary groups to nominate candidates for the position of vice-president
of the Assembly is essential for maintaining the foundations of an effective and
meaningful democracy in the constitution of the Assembly governed by the rule
of law. Therefore, the Court notes that while the right of the proposal belongs
to 3 (three) major parliamentary groups, these groups are not necessarily
limited to proposing candidates from their parliamentary group. The Court
notes that paragraph 3 of Article 67 of the Constitution allows for a broad
discretion of the candidate's proposal for the position of the vice president of
the Assembly, without limiting the proposal by a certain parliamentary group.

95.

Unlike the language of paragraph 3 of Article 67 which enables greater freedom
of the proposal, paragraph 4 of Article 67 of the Constitution expressly
stipulates that "Two (2) Deputy Presidents
represent
non-majority
communities in the Assembly and are elected by a majority vote of all
deputies of the Assembly. One (1) Deputy President shall belong to the
deputies of the Assembly holding seats reserved or guaranteed for the Serb
community, and one (1) Deputy shall belong to deputies of the Assembly
holding seats reserved or guaranteed for other communities that are not in
the majority."
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96.

As for the second requirement, the Court recalls that, in order to be considered
elected, the nominees of the parliamentary groups are not automatically
elected vice presidents of the Assembly after the proposal of the parliamentary
groups but are subject to the voting process in the Assembly. The proposed of
parliamentary groups are elected vice presidents of the Assembly only if they
receive votes of the majority of all deputies of the Assembly. Therefore, the vice
presidents of the Assembly, although proposed by certain parliamentary
groups, they are the elected of the Assembly in order to exercise the position of
the vice-president of the Assembly, unless dismissed or lose their mandate of a
deputy under the provisions of the Constitution or other related provisions of
the Assembly.

97.

In this regard, the Court recalls Article 67, paragraph 6 of the Constitution,
which provides:
"The President and the Deputy Presidents form the Presidency of the
Assembly. The Presidency is responsible for the administrative operation
of the Assembly as provided in the Rules of Procedure of the Assembly".

98.

After the end of the voting process, the members of the Presidency of the
Assembly, in a capacity as Vice-Presidents of the Assembly, do not represent
the interests of the parliamentary groups that have proposed them, but above
all represent the interests of the Assembly as a whole, ensuring the functioning
of the Assembly and its bodies. Therefore, the Court considers that, according
to paragraph 6 of Article 67 of the Constitution, the members of the Presidency
of the Assembly are not representatives of parliamentary groups or political
parties in this body, and in the capacity of a member of the Presidency of the
Assembly are not called to protect the interests of parliamentary groups or
political parties of the Assembly.

99.

This, moreover, taking into account the fact that the number of the vice
presidents of the Assembly is expressly defined by the Constitution and not all
parliamentary groups or political parties have the right to propose candidates
for vice-president of the Assembly, but this right is recognized only to 3 (three)
largest parliamentary groups.

100.

In addition, the Court also recalls Article 16, paragraphs
Procedure of the Assembly, which provides:

2

and 5 of the Rules of

"2. The President of the Assembly
must convene a meeting of the
Presidency if a parliamentary group or five (5%) percent, respectively six
(6) Members of Assembly so demand"

[ ...J
"5. The Presidency of the Assembly
leaders of parliamentary groups".
101.

may invite for specific Issues the

The Court notes that, according to the Constitution and the Rules of Procedure
of the Assembly, for the certain issues that affect the interests of the
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parliamentary groups in the Presidency of the Assembly, all parliamentary
groups are represented by the chairpersons of the parliamentary groups.
102. The Court also notes that there are different practices in the democratic

countries regarding the election and dismissal of the vice presidents of the
Assembly. However, in all the states that have submitted answers to the
questions of the Constitutional Court addressed to the Constitutional Courts
through the Venice Commission Forum, with the exception of Bulgaria where
such a thing is specifically defined in the Rules of Procedure of the Assembly,
the departure from a certain parliamentary group does not imply automatic
dismissal from the position of the vice president. Therefore, in the practice of
these countries, for the dismissal of vice-presidents of the Assembly, a special
vote and a certain number of votes are required for such a dismissal to be made.
103. In addition, with regard to the allegation of the Applicants that the position of

vice president of the Assembly, under Article 67, paragraph 3 of the
Constitution, is reserved exclusively for (3) the three largest parliamentary
groups, which emerge from the votes of political parties or coalitions that have
won seats in the Assembly as a result of elections for the Assembly, the Court
refers to case K0119/14, where it concluded that "the largest parliamentary
group according to Article 67 (2) of the Constitution is to be considered the
party, coalition, citizens' initiatives and independent candidates that have
more seats in the Assembly, in the sense of Article 64 (1) of the Constitution,
than any other party, coalition, citizens' initiatives and independent
candidates that participated as such in the elections" (see Judgment in case
K0119/14, Applicant Xhavit Haliti and 29 other deputies of the Assembly of
the Republic of Kosovo, paragraph 116).
104. In this regard, the Court notes that the result of the elections for the Assembly
held on 11 June 2017, the LVV, as the second largest parliamentary group,

secured the right to propose a candidate for the position of vice-president of
the Assembly. Based on this right, the LVV proposed Mrs. Aida Derguti as a
candidate for the position of the vice president of the Assembly, who received
the necessary votes to be a member of the Presidency.
105. However, the Court considers that Article 67 paragraph 3 of the Constitution

stipulates that 3 (three) largest parliamentary groups at the beginning of the
legislature have the right to nominate candidates for vice-presidents of the
Assembly. However, after the election of the candidates proposed for vicepresidents, the right of parliamentary groups to nominate candidates for vicepresidents arises only if any of the vice-presidents loses the mandate of the
deputy under Article 70 of the Constitution or if he is dismissed in accordance
with the procedure provided in Article 67, paragraph 5 of the Constitution.
106. In the light of the foregoing, the Court considers that the Applicants' allegation

that the position of the Vice-President of the Assembly, pursuant to Article 67,
paragraph 3, of the Constitution, is reserved exclusively for 3 (three) largest
parliamentary groups deriving from the votes of political parties or coalitions
that have won seats in the Assembly as a result of the elections for the
Assembly, is ungrounded.
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Concerning the procedure
president of the Assembly

followed

for

the dismissal

of the vice

107. The Court further recalls that the dismissal of the vice presidents of the
Assembly is regulated by the specific provisions of the Constitution, namely
Article 67, paragraph 5 of the Constitution, which provides that "The President
and Deputy Presidents of the Assembly are dismissed by a vote of two thirds
(2/3) of all deputies of the Assembly".
108. Accordingly, for the dismissal of the vice presidents of the Assembly it is
necessary to meet the requirements of Article 67, paragraph 5 of the
Constitution.
109. In this regard, the Court recalls that according to paragraph 5 of Article 67 of
the Constitution, it is foreseen that the vice-presidents of the Assembly are
dismissed by a majority of two-thirds (2/3) of the total number of deputies, in
contrast to paragraph 3, of Article 67, which stipulates that for their election a
majority vote of all deputies is required.
110. In the case of the Referral, the Court recalls that the LVVfiled a proposal for
dismissal of the vice president of the Assembly, Aida Derguti.
111. On 19 April 2018, the Presidency of the Assembly considered and included this
proposal on the agenda for the session.
112.

The Court also recalls that after discussions of 1 June 2018, which were held
regarding the LVVproposal, on 4 June 2018, the Assembly voted regarding the
LVVproposal, where in the hall 94 (ninety four) deputies were present, where
it was found that there is a quorum for decision-making. Of them, 16 (sixteen)
deputies voted for the LVVproposal, 26 (twenty-six) deputies voted against,
and 47 (forty-seven) deputies abstained.

113. In conclusion, the Court finds that, in the present case, the LVV proposal did
not receive the necessary votes, and consequently the requirements for the
dismissal of Aida Derguti from the position of Vice-President of the Assembly
were not met, as expressly provided for in Article 67, paragraph 5 of the
Constitution.
Regarding the Applicants' allegation of "abuse of the right to vote"
114. In the following, the Court recalls again that the Applicants allege that, under
Article 67 of the Constitution, the positions of Vice Presidents of the Assembly
are reserved exclusively for the three (3) largest parliamentary groups, and as a
consequence "[rJefusal afthe dismissal of the Vice-President in question, who
no longer represents political power and democratic vote as the Constitution
provides, is an abuse of the right to vote and violates the constitutional
purpose".
115. In this connection, the Court recalls that it has found above that under Article
67, paragraph 3 of the Constitution, the representation of 3 (three) largest
parliamentary groups in the Presidency of the Assembly is not guaranteed, but
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is guaranteed their right to nominate candidates for the position of vicepresident, who are then voted by the Assembly.
116. Therefore, when voting on the proposal for the dismissal of the vice-president,
Aida Derguti, the Assembly did not act in violation of Article 67 of the
Constitution.
117. Moreover, with regard to voting in the Assembly, the Court refers to paragraph
1of Article 70 [Mandate of the Deputies] of the Constitution, which defines:
"1. Deputies of the Assembly are representatives
bound by any obligatory mandate".

of the people and are not

118. The Court also refers to article 74 [Exercise of Function] of the Constitution,
which defines:
"Deputies of the Assembly of Kosovo shall exercise their function in best
interest of the Republic of Kosovo and pursuant to the Constitution, Laws
and Rules of Procedure of the Assembly".
119. The Court also recalls Article 3 [Free Mandate] of Law No. 03/L-111 on the
Rights and Responsibilities of the Deputies (published in the Official Gazette
on 20 July 2010), which provides for:
"1. The deputy is a representative of the citizens and during his mandate
he is subject only to his conscience.
2. The deputy carries out his tasks in accordance with the constitutional
provisions, with Law and with the Rules of Procedure of the Assembly".
120. The Court also refers to paragraphs 4 and 6 of Article 51 [Quorum and voting
in the meetings of Assembly] of the Rules of Procedure of the Assembly that
establish:
"4. Voting shall be carried out in the following means:
e) Open ballot, by raising hands 'Jor", "against", and "abstain",
f) Secret ballot or
g) By means of a recorded vote that includes electronic voting; and
h) Roll-call of each member of the Assembly.

[' ..J
6. In the event of an equal number of votes being cast 'Jor" and "against"
any proposal, it shall be deemed as not adopted."
121. In this regard, the Court also recalls its case law where it had ascertained that
"when constituting the Assembly, all Deputies have to be present and vote the
way they wish, openly or secretly, to vote for, against or abstain and cannot
be exemptedfrom doing so". (see case K0119/14, Applicants Xhavit Haliti and
29 other Deputies ofthe Assembly of the Republic of Kosovo regarding
constitutional review of Decision No. oS- V-001 voted by 83 Deputies of the
Assembly of the Republic of Kosovo on the election of the President ofthe
Assembly of the Republic ofKosovo, dated 17July 2014, paragraph 128).
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122. In the light of the foregoing, the Court considers that the deputies are obliged
to participate in the works of the Assembly, including their participation in
voting regarding the proposals submitted under the Constitution and other
related rules. However, the Court reiterates that deputies are free to decide
how they will vote on proposals submitted to them and may vote for, against,
or abstain, taking into account the best interests of the State in accordance with
the Constitution and other rules.
123. Therefore, the Court considers that the Applicants' allegation that the refusal to
dismiss the vice-president in question, who does no longer represent the
political power and democratic vote, as foreseen by the Constitution, is "an
abuse of the right to vote and violates the constitutional purpose that lies
behind the provisions governing the composition of the Presidency of the
Assembly" is not grounded.
124. Finally, the Court also recalls that the Applicants allege that the Assembly, by
not voting the LW proposal to dismiss the vice-president of the Assembly, also
violated Article 7 [Values] of the Constitution. With regard to this allegation,
the Court notes that the Applicants did not present any evidence nor did they
substantiate their allegation of violation of this Article of the Constitution.
Conclusion
125. In conclusion, the Court finds that the Applicants' allegation that the position
of the Vice-President of the Assembly pursuant to Article 67, paragraph 3 of
the Constitution is reserved exclusively for the three (3) largest parliamentary
groups deriving from the votes of political parties or coalitions that have won
seats in the Assembly as a result of the elections for the Assembly, is not
grounded.
126. The Court also finds that the Applicants' allegation that the refusal of dismissal
of the vice-president in question, who does not represent the political power
and democratic vote as foreseen by the Constitution "is an abuse of the right to
vote and violates the constitutional purpose that lies behind the provisions
governing the composition of the Presidency of the Assembly" is not
grounded.
127. Therefore, the Court finds that Decision No. o6jV-145 of the Assembly of the
Republic of Kosovo regarding the proposal of the LW Parliamentary Group for
the dismissal of Aida Derguti from the position of vice president of the
Assembly of the Republic of Kosovo, is in compliance with Articles 7 [Values]
and 67 [Election of the President and Vice Presidents] of the Constitution.
Request for interim measure
128. The Court recalls that the Applicants also request the Court to issue a decision
on the imposition of an interim measure, namely "suspending the exercise of
the function of the vice-president of the Assembly of Kosovo [Aida DergutiJ".
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129. The Court has concluded above that the challenged decision is in compliance
with Articles 7 [Values] and 67 [Election of the President and Vice Presidents]
of the Constitution.
130. Therefore, in accordance with Article 27.1 [Interim Measures] of the Law and
Rule 57 [Decision on Interim Measures] of the Rules of Procedure, the request
for interim measure is without subject of review and, as such, is rejected.
FOR THESE REASONS
The Constitutional Court, in accordance with Articles 113.5 and 116.2 of the
Constitution, Articles 20 and 42 of the Law and pursuant to Rule 59 (1) (a) of the
Rules of Procedure, on 3 December 2018,
DECIDES
I.

TO DECLARE, unanimously, the Referral admissible;

II.

TO HOLD, by majority of votes, that Decision No. 06/V-145 of the
Assembly of the Republic of Kosovo regarding the Proposal of the
Parliamentary Group of Vetevendosje Movement! for the dismissal of
Aida Derguti from the position of the vice president of the Assembly of
the Republic of Kosovo, is in compliance with Articles 7 [Values] and 67
[Election of the President and Vice Presidents] of the Constitution;

III.

TO REJECT, unanimously, the request for interim measure;

IV.

TO NOTIFY this Judgment to the Applicants, the President of the
Republic of Kosovo, the President of the Assembly of Kosovo and the
Government of Kosovo;

V.

TO PUBLISH this Judgment in the Official Gazette in accordance with
Article 20-4 of the Law; and

VI.

TO DECLARE this Judgment effective immediately.

Judge Rapporteur

President of the Constitutional Court

Remzije Istrefi-Peci

Arta Rama-Hajrizi
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