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Applicant
1.

The Referral was submitted by Raman Idrizi from Lubinje e Poshtme,
Municipality of Prizren (hereinafter, the Applicant).

Challenged decision
2.

The Applicant challenges the Decision CML. No. 14/ 2016 of the Supreme Court
of Kosovo of 13 December 2016, which rejected as inadmissible the request for
protection of legality filed by the State Prosecutor against Decisions Ac. No.
3114/2013 and C. No. 593/ 2010 of the Court of Appeals, respectively of 5 April
2016 and of 2 May 2013.

Subject matter
3.

The subject matter is the constitutional review of the challenged decision,
which has allegedly violated the Applicant's rights guaranteed by Article 5
[Languages], Article 24 [Equality Before the Law] and Article 31 [Right to Fair
and Impartial Trial] of the Constitution of the Republic Kosovo (hereinafter:
the Constitution).

Legal basis
4.

The Referral is based on Article 113 (7) of the Constitution, Article 47 of Law
No. 03/L-121 on the Constitutional Court of the Republic of Kosovo
(hereinafter, the Law) and Rule 29 of the Rules of Procedure of the
Constitutional Court of the Republic of Kosovo (hereinafter, the Rules of
Procedure) .

Proceedings before the Constitutional Court
5.

On 6 March 2017, the Applicant submitted the Referral to the Constitutional
Court of the Republic of Kosovo (hereinafter, the Court).

6.

On 07 April 2017, the President of the Court appointed Judge Almiro
Rodrigues as Judge Rapporteur and the Review Panel composed of Judges
Snezhana Botusharova (Presiding), Bekim Sejdiu and Gresa Caka-Nimani.

7.

On 12 April 2017, the Court notified the Applicant about the registration of the
Referral and requested him to submit the completed referral form and
additional documents.

8.

On 20 April 2017, the Court sent a copy of the Referral to the Supreme Court.

9.

On 05 May 2017, the Applicant submitted to the Court the completed referral
form and other requested documents.

10.

On 21 September 2017, the Court requested the Applicant to supplement the
Referral and to clarify certain precise questions regarding his Referral.

11.

On 10 October 2017, the Applicant submitted to the Court an intended reply to
the questions. However, he did not answer to any of the questions.

12.

On 8 November 2017, the Court requested the Basic Court in Prizren to submit
certain decisions regarding the Applicant's Referral. However, the Basic Court
in Prizren has not replied.
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13.

On 11 January 2018, Review Panel considered the report of the Judge
Rapporteur and made a recommendation to the Court on the inadmissibility of
the Referral.

Summary of facts
14.

On 23 August 2010, the Applicant's ex-wife filed a claim with the Municipal
Court in Prizren in order to confirm the joint property acquired in marriage;
the claimant stated the amount of 50 Euro as the value of the dispute.

15.

The Applicant challenged the claimant's statement of claim, but did not
challenge the amount of 50 Euro as the value of the dispute proposed by the
claimant.

16.

On 10 March 2011, the then Municipal Court in Prizren [Judgment No. P.
593/10] partially approved the claimant's statement of claim.

17.

Both litigants filed an appeal with the then District Court in Prizren against the
judgment of the Municipal Court in Prizren.

18.

On 4 December 2012, the District Court [Judgment Gz. No. 355/2011] rejected
both appeals and upheld the first instance judgment.

19.

On 13 February 2013, through the now Basic Court, the Applicant submitted to
the Supreme Court a request for revision, alleging essential violations of the
provisions of the Law on Contested Procedure (hereinafter, LCP), erroneous
determination of factual situation and erroneous application of the substantive
law.

20.

On 2 May 2013, the Basic Court [Decision B. No. 593/2010] rejected as
inadmissible the request for revision of the Applicant, because "the value of the
dispute is in the amount of C 50, it is undoubtedly that the revision of the
respondent (. ..) is not permitted, and therefore it should have been rejected as
such pursuant to Art. 218 of the Lep".

21.

The Applicant filed with the Court of Appeals an appeal alleging incorrect and
incomplete determination of factual situation, erroneous application of legal
provisions and erroneous application of the procedural provisions.

22.

On 5 April 2016, the Court of Appeals [AC Decision. No. 3114/2013] rejected as
ungrounded the Applicant's appeal and upheld the decision of the Basic Court
because "the value of the dispute is in the amount of 50.00 C, the first instance
court correctly ,·ejected the revision ofthe respondent, since the revision is not
allowed".

23.

On unspecified date, the Applicant proposed to the State Prosecutor to file with
the Supreme Court a request for protection of legality due to essential
violations of the law on contested procedure, erroneously determined factual
situation and violation of the substantive law.
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24.

The Applicant informed the State Prosecutor that the decision of the Court of
Appeals was not served on him in his native language and complained that "the
Cow·t ofAppeals [. .. ) did not pay attention to my mother tongue, given that I
received the said decision in the non-native language, which is an essential
precondition ofthe violation ofthe contested procedure".

25.

The State Prosecutor filed with the Supreme Court a request for protection of
legality, alleging essential violations of the law on contested procedure.

26.

The State Prosecutor specifically alleged that the decision of the Court of
Appeals was not served on the Applicant in his mother tongue, allegedly the
Bosniak language, which is contrary to Article 182 (2) (j) of the LCP.

27.

On 13 December 2016, the Supreme Court [Decision CML. No. 14/2016]
rejected as ungrounded the request for protection of legality of the State
Prosecutor, considering that "the request for protection of legality, submitted
by State Prosecutor, has no legal grounds and is contrary to the provisions of
Article 247 para. l(a) LCP, having in mind that the violations stated in
request (Article 6.2 in connection with Article 182.2 -j-) do not represent
obstacle for which the claimant could have the right to submit the request for
protection oflegality".

Applicant's allegations
28.

The Applicant claims a "violation of principles stated in Kosovo Constitution
in Article 5 - Languages, 24 - Equality before the Law and Article 31 - Right
to Fair and Impartial Trial".

29.

The Applicant alleges violation of the right to equality before the law because
the Supreme Court did not take into account "that very important question
which defines the complaint itself', which means "to what extent is the
respondent responsible of why is the value of the dispute 50 euro".

30.

The Applicant also alleges the violation the right to fair and impartial trial,
because the Supreme Court did not give him a chance "to give his arguments
on that very important question" for the purpose "of determining the
adequate factual situation ".

31.

The Applicant further alleges a violation of his right to use the language,
because the Supreme Court "neglected the use of language, thus seriously
violated the Applicant's right to mother tongue". The Applicant alleges that the
decision of the Court of Appeals was served on him in a language he did not
understand.

32.

The Applicant requests the Court that, "after the assessment of the allegations
stated in submitted revision (. ..) the submitted revision is APPROVED, the
final decision 3114/2013 of the Court ofAppeals in Prishtina of 05.04.2016 is
MODIFIED and the decision of the Court of Appeals is REJECTED as
ungrounded".
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Admissibility of Referral
33.

The Court first examines whether the Applicant has fulfilled the admissibility
requirements laid down in the Constitution, provided in the Law and further
foreseen in the Rules of Procedure.

34.

In this respect, the Court refers to Article 113 [Jurisdiction and Authorized
Parties] ofthe Constitution which establishes:

The Constitutional Court decides only on matters referred to the court in
a legal manner by authorized parties".
[. ..]
1.

7. Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution, but
only after exhaustion ofall legal remedies provided by law.
35.

The Court also refers to Article 49 [Deadlines] of the Law which provides:

The referTal should be submitted within a period offour (4) months. The
deadline shall be counted from the day upon which the claimant has been
served with a court decision. In all other cases, the deadline shall be
counted from the day when the decision or act is publicly announced. [..J
36.

In that connection, the Court notes that the Applicant is an authorized party,
has exhausted the legal remedies available and has submitted his Referral
within the prescribed deadline.

37.

However, the Court further refers to Article 48 of the Law which provides:

In his/her referral, the claimant should accurately clarify what rights and
freedoms he/she claims to have been violated and what concrete act of
public authority is subject to challenge.
38.

In addition, the Court takes into account Rule 36 (1) (d) and 36 (2) (b) of the
Rules of Procedure, which foresees:
(1) The Court may consider· a referral if:

d) the referral is primafaciejustijied or not manifestly ill-founded
(2) The Court shall declare a referTal as being manifestly ill-founded

when it is satisfied that:
(b) the presented facts do not in any way justify the allegation of a
violation of the constitutional rights.
39.

The Court recalls that the Applicant claims a violation of his rights to equality
before the law, to fair and impartial trial and to use his language, because the
Supreme Court did not take into account "the value ofthe dispute 50 euro", did
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not give him a chance "to give his arguments" and "neglected the use of
language".
40.

The Court notes that the Supreme Court examined the Applicant's ground for
requesting the protection of legality, considered that "to submit a request for
pl'Otection of legality the one cannot use the reasons which are not explicitly
mentioned in the Law" and found that "the request for protection of legality
(oo.) has no legal grounds and is contrary to the provisions ofArticle 247 para.
lea) LCP".

41.

At the outset, the Court considers that the Applicant does not clarify how and
why the Supreme Court has violated his constitutional rights.

42.

Moreover, the Court considers that the decision of the Supreme Court is
justified and the proceedings, viewed in their entirety, were not in any way
unfair or arbitrary. (See ECtHR case Shub vs. Lithuania, No. 17064/06,
Judgment of 30 June 2009).

43.

In that connection, the Court recalls that, in accordance with Article 53
[Interpretation of Human Rights Provisions] of the Constitution, "human
rights and fundamental freedoms guaranteed by this Constitution shall be
interpreted consistent with the court decisions of the European Court of
Human Rights".

44.

The Court reiterates that, according to the European Court of Human Rights'
(hereinafter, the ECtHR), "it is not its function to deal with errors offact or
law allegedly committed by a national court unless and in so far as they may
have infringed rights and freedoms pl'Otected by the Convention. (See ECtHR
case Garcia Ruiz v. Spain, Application no. 30544/96, Judgment of 21 January
1999, § 28).

45.

In addition, the Court reiterates that the interpretation and application of the
law is within the full jurisdiction of the regular courts, and that the role of the
Constitutional Court is to ensure compliance with the rights guaranteed by the
Constitution and other legal instruments. Therefore, the Constitutional Court
cannot act as "fourth instance court". (See ECtHR case Akdivar v. Turkey, No.
21893/93, 16 September 1996, § 65; see also, mutatis mutandis, Constitutional
Court case KI86/ n, Applicant Milaim Berisha, Resolution on Inadmissibility
of 5 April 2012).

46.

The Court considers that it is the Applicant's obligation to prove and
substantiate his allegation on that the decision of Supreme Court violated his
constitutional rights. That consideration is in conformity with the
jurisprudence of the Court. (See Constitutional Court case No. KI19/14 and
KI21/14, Applicants Taftl Qorri and Mehdi Syla, of 5 December 2013).

47.

In that respect, the Court recalls that, pursuant to Article 22 (4) of the Law, the
Applicant was requested on different occasions to clarify and supplement his
Referral and to provide additional documents. However, he has not fully
complied with the Court's requests.
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48.

The Court considers that the Applicant has neither presented facts to justify his
claim on that the legal conclusion of the Supreme Court was in any way unfair
and arbitrary nor has he substantiated the allegation on that there was a
violation of his rights to equality before the law, to fair and impartial trial and
to use his own language.

49.

The Court also considers that the Applicant disagrees with the outcome of his
case. However, that disagreement cannot of itself raise an arguable claim for a
breach of the Constitution. (See ECtHR case Mezotur Tiszazugi Tarsulat vs.
Hungary, Application NO.5503/02, Judgment of 26 July 2005).

50.

The Court furth er considers that the Referral does not meet the requirements
for further proceedings and is manifestly ill-founded on a constitutional basis

51.

Therefore, the Court finds that, in accordance with Article 48 of the Law and
Rule 36 (1) (d) and (2) (b) of the Rules of Procedure, the Referral is
inadmissible.
FOR THESE REASONS

The Constitutional Court, pursuant to Article 113 (7) of the Constitution, Article 48 of
the Law, and Rules 36 (1) (d) and (2) (b), and 56 (2) of the Rules of Procedure, on 11
January 2018, unanimously:
DECIDES

I.

TO DECLARE the Referral as Inadmissible;

II.

TO NOTIFY this Decision to the Parties;

III.

TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20 (4) of the Law;

IV.

TO DECLARE this Decision effective immediately.

Judge Rapporteur
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