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KI 27/12, KI31/12, KI 32/12 and KI33/12, Mykyreme Hoxha, Merita
Hoxha, Mérgim Hoxha and Blerim Hoxha, date o9 July 2013-
Constitutional Review of the Judgment of Municipal Court in Peja,
C. 90/03 of 09.01.2008, and Judgment of District Court in Peja, AC
Nr. 313/2010 of 09 November 2011

Cases Nr. KI 27/12, KI31/12, KI 32/12 and KI33/12, Resolution on
Inadmissibility of 21 June 2013

Keywords:Individual Referral, exhaustion of legal remedies, right to fair and
impartial trial, property dispute

The Applicants submitted their Referrals separately. Given that the subject
matter and their challenged legal act was the same in all their Referrals, with
the decision of the President and pursuant to Rules of Procedure, these
Referrals were joined into one.

The Applicants filed their Referrals based on Article 113.7 of the Constitution
of Kosovo, claiming that the Municipality Court Judgment C. 90/03 of
09.01.2008 and the District Court Judgment AC Nr. 313/2010 of 09.11.2011
violate their rights as guaranteed by Article 3 [Equality Before the Law];
Article 7 [Values]; Article 16 [Supremacy of the Constitution]; Article 21
[General Principles]; Article 22 [Direct Applicability of International
Agreements and Instruments]; Article 23 [Human Dignity]; Article 24
[Equality Before the Law]; Article 25 [Right to Life]; Article 26 [Right to
Personal Integrity]; Article 27 [Prohibition of Torture, Cruel, Inhuman and
Degrading Treatment]; Article 31 [Right to Fair and Impartial Trial]; Article 41
[Right of Access to Public Documents]; Article 46 [Protection of Property] and
Article 54 [Judicial Protection of Rights] in conjunction with Article 102
[General Principles of the Judicial System] of the Constitution of the Republic
of Kosovo (hereinafter: the "Constitution") and their rights guaranteed by
Article 1 [Obligations to respect human rights]; Article 2 [Right to life]; Article
3 [Prohibition of torture]; Article 6.1 [Right to a fair trial]; Article 8 [Right to
respect for private and family life]; Article 10 [Freedom of Expression]; Article
13 [Right to an effective remedy]; Article 14 [Prohibition of discrimination] of
the European Convention on Human Rights (hereinafter: the "ECHR") and
Article 1 of Protocol No. 1 to the ECHR; Article 2, Article 3 and Article 4 of
Protocol No. 7 to the ECHR in conjunction with Article 1 of Protocol No. 12 to
the ECHR.

The Court concluded that it is not its task to deal with errors of fact or law
(legality) allegedly committed by the regular courts, unless and in so far as
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they may have infringed rights and freedoms protected by Constitution
(constitutionality). The Court is not to act as a court of fourth instance, when
considering the decisions taken by regular courts.

Therefore, the Applicants failed to show why and how the regular courts
violated their rights as guaranteed by the Constitution, and thus, the Court
decided that the Referral is inadmissible because it is manifestly ill-founded.
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RESOLUTION ON INADMISSIBILITY
in
Cases No. KI 27/12, KI31/12, KI 32/12 and KI33/12
Applicants
Mykyreme Hoxha, Merita Hoxha, Mérgim Hoxha
and.Blerim.Hoxha
Constitutional Review of the Judgment of Municipal Court in Peja,
C.90/03 of 09.01.2008, and

Judgment of District Court in Peja, AC Nr. 313/2010 of 09.11.2011.

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge.

Applicant

1. The Applicants are Mykyreme Hoxha, Merita Hoxha, Mérgim Hoxha and
Blerim Hoxha residing in Peja.

Challenged decision

2. The challenged decisions are: the Judgment of Municipal Court in Peja C.
90/03 of 09.01.2008 and the Judgment of District Court in Peja AC Nr.
313/2010 of 09.11.2011, which were served on the Applicants on 25
November 2011.

Subject matter

3. The Applicants submitted separate Referrals with the Constitutional
Court of the Republic of Kosovo (hereinafter: the “Court”) on 19 March
2012, 26 March 2012 (two of them), and 27 March 2012 respectively,
claiming that the Municipality Court Judgment C. 90/03 of 09.01.2008
and the District Court Judgment AC Nr. 313/2010 of 09.11.2011 violate



BULLETIN OF CASE LAW| 18

their rights as guaranteed by Article 3 [Equality Before the Law]; Article 7
[Values]; Article 16 [Supremacy of the Constitution]; Article 21 [General
Principles]; Article 22 [Direct Applicability of International Agreements
and Instruments]; Article 23 [Human Dignity]; Article 24 [Equality Before
the Law]; Article 25 [Right to Life]; Article 26 [Right to Personal
Integrity]; Article 27 [Prohibition of Torture, Cruel, Inhuman and
Degrading Treatment]; Article 31 [Right to Fair and Impartial Triall;
Article 41 [Right of Access to Public Documents]; Article 46 [Protection of
Property] and Article 54 [Judicial Protection of Rights] in conjunction
with Article 102 [General Principles of the Judicial System] of the
Constitution of the Republic of Kosovo (hereinafter: the “Constitution”)
and their rights guaranteed by Article 1 [Obligations to respect human
rights]; Article 2 [Right to life]; Article 3 [Prohibition of torture]; Article
6.1 [Right to a fair trial]; Article 8 [Right to respect for private and family
life]; Article 10 [Freedom of Expression]; Article 13 [Right to an effective
remedy]; Article 14 [Prohibition of discrimination] of the European
Convention on Human Rights (hereinafter: the “ECHR”) and Article 1 of
Protocol No. 1 to the ECHR; Article 2, Article 3 and Article 4 of Protocol
No. 7 to the ECHR in conjunction with Article 1 of Protocol No. 12 to the
ECHR.

Legal Basis

4. The Referral is based on Article 113.7 of the Constitution, Article 20 of the
Law no. 03/L-121 on the Constitutional Court of the Republic of Kosovo of
16 December 2008, which entered into force on 15 January 2009
(hereinafter: Law), and Rule 56 of the Rules of Procedure of the
Constitutional Court of the Republic of Kosovo (hereinafter: Rules of
Procedure)..

Proceedings before the Constitutional Court

5. On 19 March 2012, the first applicant, Mykyreme Hoxha, submitted her
Referral to the Court.

6. On 26 March 2012, the second and the third applicants, Merita Hoxha and
Meérgim Hoxha, submitted their Referrals to the Court.

7. On 27 March 2012 the fourth applicant, Blerim Hoxha, submitted his
Referral to the Court.

8. By the Decision of the President (No. GJR. 27/12 of 11 April 2012) judge
Robert Carolan was appointed as Judge Rapporteur in the case KI 27/12.
On the same day, by decision No. KSH. 27/12, the President appointed the



10.

11.

12,

13.

14.

15.
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Review Panel composed of Judges: Altay Suroy (Presiding), Gjyljeta
Mushkolaj and Iliriana Islami.

By the Decision of the President (No. GJR. 31/12 of 23 April 2012) Gjyljeta
Mushkolaj was appointed as Judge Rapporteur in case KI 31/12. On the
same day, by decision No. KSH. 31/12, the President appointed the Review
Panel composed of Judges: Snezhana Botusharova, Ivan Cukalovié¢ and
Iliriana Islami.

By the Decision of the President (No. GJR. 32/12 of 23 April 2012)
Almiro Rodrigues was appointed as Judge Rapporteur in the case KI
32/12. On the same day, by decision No. KSH. 32/12, the President
appointed the Review Panel composed of Judges: Robert Carolan, Enver
Hasani and Kadri Kryeziu.

By the Decision of the President (No. GJR. 33/12 of 23 April 2012) Altay
Suroy was appointed as Judge Rapporteur in the case KI 33/12. On the
same day, by decision No. KSH. 33/12, the President appointed the
Review Panel composed of Judges: Ivan Cukalovi¢, Gjyljeta Mushkolaj
and Iliriana Islami.

On 24 April 2012, the Applicants submitted to the Court additional
documents, mainly minutes of the deliberations in regular courts, which
according to the Applicants are important to prove their allegations.

On 18 May 2012, the Constitutional Court through a letter informed the
Applicants that their Referrals have been registered. On the same day,
the Court requested from the Applicant Mykereme Hoxha to submit
additional documents, which until present day have not been submitted.

On 4 July 2012, pursuant to Rule 37.1 of the Rules of Procedure, by the
Order of the President (No. Urdh. KI.27/12 KIL.31/12 KIL.32/12
KI.33/12) the cases were joined into a single case, in which the Judge
Rapporteur was assigned from KI.27/12 and the Review Panel
members were from KI 37/12.

On 2 July 2012, the President, by Decision GJR. 35/12 reappointed the
new Review Panel composed of judges: Altay Suroy(presiding), Ivan
Cukalovi¢, is appointed to replace Judge Gjyljeta Mushkolaj, since her
terms of office as judge of the Constitutional Court had expired on 26
June 2012, and Kadri Kryeziu, is appointed to replace Judge Iliriana
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16.

Islami because her term of office on the Court had expired on 26 June
2012.

On 21 June 2013 the Review Panel considered the Report of the Judge
Rapporteur and made a recommendation to the Court on the
Inadmissibility of the Referral.

Summary of facts

17.

18.

19.

20.

21.

22,

On 26 October 1986 M.H. (who is the first applicant’s late husband and
the other applicants’ late father), and H.D., both residing in Peja,
concluded a purchase contract for the immovable property of 0.68 m2.
This contract was verified at the Municipal Court in Peja on 10
November 1986.

On 11 October 1996 H.D., through her lawyer, filed a lawsuit to the
Municipal Court in Peja for verification of ownership, against the
defendant M.H. claiming that , in fact, they agreed to join the
immovable properties in order to build a building together, and that she
was not aware that she actually signed a contract of purchase, which
transferred the ownership exclusively to M.H.

On 16 September 1997, the defendant M.H. filed a counter-lawsuit
against H.D.

On 11 October 2002, M.H. died.

On 11 March 2003, the legal representative of H.D. submitted a motion
requesting from the Municipal Court in Peja to continue the proceedings
against the inheritors of late M.H. namely the Applicants.

On 9 January 2008 Municipal Court of Peja adopted its Judgment C. nr.
90/03, by which:

43

L CONFIRMS that H.D. from Peja is the owner of the
apartment consisted of two rooms, kitchen, dining room,
bathroom, balcony, in a usable surface of 46.35 m2,
basement in a surface of 7.77 m2, entrance in the ground
floor in a surface of 5.72 m2 and the stairs for the first floor
and the basement in a surface of 12.64 m2, which is part of
Jjoint construction.
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II. OBLIGES Mikereme Hoxha, Mérgim Hoxha, Blerim Hoxha,
Merita Hoxha, A. R., maiden name Hoxha and Sh.Gj.,
maiden name Hoxha, as the first legal inheritors of the late,
M.H., from Peja, to recognize the ownership right to H.D. as
confirmed in the point I of the enacting clause of this
judgment and to allow the changes in the register of the
rights for the immovable property in the Municipal
Cadastral Office in Peja, so this right is registered in the
name H.D. and to pay the court costs in amount of 4.005
euros, all this in a time limit of 15 days from the day when
this judgment becomes final, under the threat of the forced
execution.

III. REJECTS AS UNGROUNDED, the claim of Mikereme Hoxha,
Meérgim Hoxha, Blerim Hoxha, Merita Hoxha, A.R., maiden
name Hoxha and Sh. Gj., maiden name Hoxha, as the first
legal inheritors of the late M.H. from Peja, through which
they requested to oblige H.D. from Peja to return to M.H.
from Peja, the disputed apartment.”

23. Further in the Judgment, C. no. 90/03, the Municipal Court in Peja
reasoned by stating that:

“..after the assessment of the evidence, the court is convinced that, in

fact, between H.D. and M.H. both from Peja existed a real
agreement, a verbal agreement on the joint construction. Regardless
the fact that in the present case, there is no written agreement, and
there is a contract of purchase instead, the Court concluded that the
contract on the joint construction was the true and the real intention,
as it is regulated pursuant to the Article 28 of the Law on Contracts
and Torts, according to which “Intention to enter a contract may be
expressed by words, usual signs or other conduct, on the grounds of
which one may safely conclude of its existence”. The court concluded
that the contract of purchase cannot stand as real contract in the
present case, since it is confirmed that the same, hid the real will and
intention of the contracting parties.”

24. On 24 May 2008, the Applicants filed an appeal with District Court in
Peja, against Judgment, C. no. 90/03, of the Municipal Court in Peja,
requesting its annulment, due to:

43
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e Essential violations of the provisions of the European Convention
on Human Rights;

e Erroneous assessment of factual situation;

e Essential violations of the provisions of the Law on Civil
Procedure;

e Essential violations of the provisions of substantial Law.”

25. On 9 November 2011 the District Court in Peja adopted Judgment Ac.
Nr. 313/2010 and served to the Applicants on 25 November 2011,
rejecting the Applicants’ appeal as ungrounded and upheld the
Judgment C. nr. 90/03 of the Municipality Court in Peja.

Applicant’s allegations

26. The Applicants allege that both the Municipal Court in Peja and the
District Court in Peja, while conducting the procedures and assessing the
facts of the case, caused numerous violations of fundamental rights and
freedoms, as follows:

Article 3 [Equality Before the Law];

Article 7 [Values];

Article 16 [Supremacy of the Constitution];

Article 21 [General Principles];

Article 22 [Direct Applicability of International Agreements
and Instruments];

Article 23 [Human Dignity];

Article 24 [Equality Before the Law];

Article 25 [Right to Life];

Article 26 [Right to Personal Integrity];

Article 27 [Prohibition of Torture, Cruel, inhuman and
Degrading Treatment];

Article 31 [Right to Fair and Impartial Trial];

Article 41 [Right of Access to Public Documents];

Article 46 [Protection of Property] and

Article 54 [Judicial Protection of Rights] in conjunction with
Article 102 [General Principles if the Judicial System]

of the Constitution of the Republic of Kosovo (hereinafter: the
“Constitution”) and their rights guaranteed by:
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Article 1 [Obligations to respect human rights];
Article 2 [Right to life];

Article 3 [Prohibition of torture];

Article 6.1 [Right to a fair trial];

Article 8 [Right to respect for private and family life];
Article 10 [Freedom of Expression];

Article 13 [Right to an effective remedy];

Article 14 [Prohibition of discrimination]

of the European Convention on Human Rights (hereinafter: the “ECHR”) and

e Article 1 of Protocol No. 1 to the ECHR;
e Article 2, Article 3 and Article 4 of Protocol No. 7 to the ECHR
in conjunction with Article 1 of Protocol No. 12 to the ECHR.

27.  In this respect, the Applicants request the Court to declare null and void
Judgment C. no. 90/03 of the Municipal Court of Peja, Judgment Ac.
No. 313/2010 of the District Court in Peja and Judgment C.No. 4/2010
of the Supreme Court of Kosovo, which was never submitted to the
Court, despite the fact that that the Applicants were asked to do so.

28. Consequently, the Applicants request the Court to return the case for
retrial in the Municipal Court in Peja.

Preliminary assessment of admissibility of the Referral

29. First of all, the Court examines whether the Applicants have fulfilled the
admissibility requirements laid down by the Constitution, the Law and
the Rules of Procedure. The Court considers that the Applicants justified
the referral with the relevant facts and a clear reference to the alleged
violations; expressly challenged the Judgment as being the concrete act
of public authority subject to the review; clearly pointed out the relief
sought; and attached some of the different decisions and other
supporting information and documents.

30. However, in examining the admissibility requirement, the Court notes
that Rule 36 (1.c) of the Rules of Procedure which provides:

“The Court may only deal with Referrals if: c) the Referral is not
manifestly ill-founded.”
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31.

32.

33-

34.

and Rule 36 (2.a), which provides:

“The Court shall reject a Referral as being manifestly ill-founded when it
is satisfied that: the Referral is not prima facie justified”

The Court also recalls that on 18 May 2012, by a letter the Applicants
were asked to submit the Judgment of the Supreme Court, in compliance
with Rule 36 (4) and Rule 36 (5), which provide:

“(4) In the event that a Referral to the Court is incomplete or it does not
contain the information necessary for the conduct of the proceedings, the
Court may request that the Applicant make the necessary corrections
within 30 days.

(5) If the Applicant fails, without good cause, to make the necessary
corrections within the time-limit referred to in paragraph 5 of this Rule,
the Referral shall be proceeded with.”

The Court emphasizes that it is not its task to deal with errors of fact or
law (legality) allegedly committed by the regular courts, unless and in so
far as they may have infringed rights and freedoms protected by the
Constitution (constitutionality). Thus, the Court is not to act as a court of
fourth instance, when considering the decisions taken by regular courts.
It is the role of regular courts to interpret and apply the pertinent rules of
both procedural and substantive law (see, mutatis mutandis, Garcia Ruiz
v. Spain [GC], no. 30544/96, para. 28, European Court on Human Rights
[ECHR] 1999-1).

In sum, the Court can only consider whether the evidence has been
presented in such a manner that the proceedings in general, viewed in
their entirety, have been conducted in such a way that the Applicants
have had a fair trial (see among other authorities, Report of the Eur.
Commission of Human Rights in the case Edwards v. United Kingdom,
App. No. 13071/87, adopted on 10 July 1991).

As a matter of fact, the Applicants did not substantiate the claim on
constitutional grounds and did not provide convincing evidence that
their rights and freedoms have been violated by that public authority.
Therefore, the Court cannot conclude that the relevant proceedings were
in any way unfair or tainted by arbitrariness (see mutatis mutandis,
Shub v. Lithuania, ECHR Decision on Admissibility of Application No.
17064/06 of 30 June 2009).
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35. Therefore, the Applicants failed to show why and how the regular courts
violated their rights as guaranteed by the Constitution. The Court notes
that the Judgment C. no. 90/03 of the Municipal Court of Peja and the
Judgment Ac. No. 313/2010 of the District Court in Peja, were well
argued and reasoned.

36. It follows that the Referral is inadmissible because it is manifestly ill-
founded pursuant to Rule 36 (1.c), 36 (4) and 36 (5) of the Rules of
Procedure.

FOR THESE REASONS
The Constitutional Court of the Republic of Kosovo, pursuant to Article 113.7
of the Constitution, Article 20 of the Law and Rule 36 of the Rules of
Procedure, in the session of 5 July 2013, unanimously
DECIDES
I.  TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this decision to the Parties

III. TO PUBLISH the decision in the Official Gazette, in accordance with
Article 20 (4) of the Law; and

IV. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court
Robert Carolan Prof. Dr. Enver Hasani
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KI 51/12, Sahit Sylejmani, date 11 July 2013- Constitutional review
of the Kosovo Judicial Council decisions no. 4/2013 and 32/2013,
dated 4 January 2013 respectively 25 January 2013.

Case KI 51/12, Resolution on Inadmissibility of 8 July 2013

Keywords: individual referral, inadmissible referral, non-exhaustion of legal
remedies, right to work and exercise profession, judicial protection of rights.

The Referral is based on Article 113.7 of the Constitution, Articles 20, 22.7 and
22.8 of the Law and Rule 56 (2) of the Rules of Procedure.The Applicant,
among others, claimed that the decisions of Kosovo Judicial Council regarding
the level of his salary as the President of the Special Chamber of the Supreme
Court of Kosovo are not based on the law, and as such, they violate the
constitutional right to work and exercise profession. The Applicant also
requested from the Court to five its legal opinion with respect to the level of his
salary as the President of the Special Chamber of the Supreme Court of
Kosovo.

The Court concluded that the Applicant has not exhausted all legal remedies
regarding the decisions of the Kosovo Judicial Council with respect to the
height of his salary. As to the Applicant's request for interpretation of the legal
basis pertinent to his salary, the Court considers that it is questionable
whether such a request for an advisory opinion can be raised by the Applicant
as an individual party filing his referral pursuant to Article 113.7 of the
Constitution. Due to the mentioned reasons, the Court, based on Article 113.7
of the Constitution, Article 47.2 of the Law and Rule 36 (1) a) of the Rules of
Procedure, decided to reject the Referral as inadmissible.
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RESOLUTION ON INADMISSIBILITY
in
Case No.KI-51/12
Applicant
Sahit Sylejmani
Constitutional review of the Kosovo Judicial Council decisions
nos.4/2013 and 32/2013, dated 4 January 2013 respectively 25
January 2013

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
Composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge

Applicant

1. The Applicant is Sahit Sylejmani, President of the Special Chamber of
the Supreme Court of Kosovo (hereinafter: SCSC), with residency in
Prishtina.

Challenged decisions

2. The Applicant challenges the constitutionality of the Kosovo Judicial
Council (hereinafter: KJC), decisions nos.4/2013 and 32/2013 dated 4
January 2013 respectively 25 January 2013. The Applicant also
challenges the content of notifications of the Secretariat of Kosovo
Judicial Council nos. 01 120-413 and 09-031-56 dated 29 March 2012
respectively 2 May 2012.

Legal basis

3. Article 113.7 of the Constitution, Articles 20, 22.7 and 22.8 of the Law
No.03/L-121 on the Constitutional Court of the Republic of Kosovo of 15
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January 2009 (hereinafter: the Law) and Rule 56 (2) of the Rules of
Procedure (hereinafter: the Rules of Procedure).

Subject matter

4.

The subject matter of the Referral is centered around three questions:
(i) if the level of salary of the President of SCSC should be equal based
on the law, with the level of the salary of a local judge of the SCSC, (ii) if
there exists a legal basis based on the Law on Courts, or if there is
another legal basis from another applicable law which regulates salaries
in the public sector, which stipulates that the salary of the President of
the SCSC is higher (due to additional responsibilities inherent to the
position) compared to the salary of a local judge of the SCSC, and (iii) if
there is a legal basis for the current determination of the KJC, based on
which the salary of the President of the SCSC is equal to the salary of a
President of a branch of the Supreme Court of Kosovo, which in fact
implies the salary of a local judge of the SCSC.

On 4 January 2013, the KJC by decision no.4/2013 determined that the
salary of the President of the SCSC (Applicant) is 5 % higher than that of
the local judge of the SCSC. However, the Applicant maintains that the
increase by 5% of his salary should be paid to him retroactively as well;
by taking into account the period when he assumed office as the
president of the SCSC, which commences from 18 January 2012.

Procedure before the Court

6.

On 11 May 2012, the Applicant submitted a Referral with the Court. On
the same date the Court asked the Applicant to fill in the Referral form.

On 22 May 2012, the President appointed Judge Robert Carolan as
Judge Rapporteur and a Review Panel composed of Judges Altay Suroy
(presiding), Gjyljeta Mushkolaj and Iliriana Islami.

On 23 May 2013, the Court notified the Applicant about the registration
of the Referral. On the same date the Court communicated the Referral
to the KJC.

On 24 May 2013, the President by Decision (No. KSH.KI-51/12)
appointed Judges Ivan Cukalovi¢ and Kadri Kryeziu as members of the
Review Panel, after the term of office of Judges Gjyljeta Mushkolaj and
Hliriana Islami as Judges of the Court had ended.



10.

11.
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On 28 May 2013, the Applicant filed additional documents with the
Court.

On 21 June 2013, the Review Panel deliberated the report of Judge
Rapporteur and recommended to the full court the inadmissibility of the
Referral.

Summary of facts as evidenced by the documents furnished by the
Applicant

12,

13.

14.

15.

16.

On 18 January 2012, the Applicant was appointed as the President of
the SCSC.

On 5 March 2012, the Applicant submitted with the KJC a request with
questions pertinent to the level of the salary of the President of the SCSC
in comparison with the salary of the President of the Supreme Court of
Kosovo, Presidents of branches of the Supreme Court and local judges of
the SCSC.

On 29 March 2012, the legal department of the Secretariat of KJC by
notification no.01 120-413 informed the Applicant that his request
regarding the level of his salary has no fixed legal basis and that based
on the said notification the KJC in the meeting of 23 march 2012, has
determined that the current salary of the President of the SCSC
(Applicant) is equal with that of the Presidents of other branches of the
Supreme Court of Kosovo, who according to KJC also have additional
competences while being paid as judges of the Supreme Court.

On 2 April 2012, the Applicant repeated his request with the KJC in
order to review once more the issue of his salary and to permit a
difference in salary between a local judge of the SCSC and the President
of the SCSC (Applicant), by taking “into account that there is a legal
basis based on article 29 of the Law on Courts”.

On 2 May 2012, the legal department of the Secretariat of KJC served
notification n0.09-031-56 to the Applicant thereby informing him that
his salary question was reviewed anew in the KJC meeting held on 23
April 2012, whereby the KJC adhered to its previous determination that
the salary of the President of the SCSC will remain at the current level
pending restructuring of the courts and determination of differences in
salaries by the pertinent law.
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17.

18.

19.

On 4 January 2013, by decision no.4/2013 pertinent to the basic salary
and additional payments the KJC determined that the President of the
SCSC (Applicant) will receive a salary 5% higher than that of the judges
of the SCSC. In another related decision no.32/2013 dated 25 January
2013, the KJC determined that decision no.o4/2013 dated 4 January
2013 has retroactive force as of 1 January 2013, which excludes the
previous period commencing form 18 January 2012 which is the date
when the Applicant assumed office as the President of the SCSC.

On 6 March 2013, the Secretariat of the KJC by notification ref.03-33
informed the Applicant that the KJC decision dated 4 January 2013
does not provide for retroactive payment; therefore his request for
retroactive application of the decision would not be granted.

On 28 May 2013, the Applicant informed the Court that he still adhered
to his Referral submitted on 11 May 2012.

Applicant’s allegations

20.

21.

22,

23.

The Applicant claims that given the volume of responsibilities of the
President of the SCSC, there are no sound practical and legal grounds
that the salary of the President of the SCSC is equal to that of a judge of
the SCSC; or to that of other Presidents of branches within the
organizational structure of the Supreme Court of Kosovo.

The Applicant claims that other branches of the Supreme Court do not
possess organizational and functional attributes which are vested by the
SCSC, thereby purporting that his salary should not be on the same level
as that of the Presidents of other branches of the Supreme Court; or to
that of other judges of the SCSC.

The Applicant claims: “.....that it appears to be an undeniable fact that
the Kosovar legislator when approving the law on courts did not deem
it necessary to regulate the level of salary of the President of the SCSC
via article 29 of the Law on Courts, so this high judicial position is left
unregulated”.

The Applicant alleges that the legal department of the Secretariat of the
KJC in its notifications does not mention a strict deadline and how the
question of the salary of the President of the SCSC will be regulated, and
based on what law, and if the President of the SCSC (Applicant), if there
is a salary change, will be paid the difference in salary as of the day he
assumed the office which is 18 January 2012.



24.

25.

26.

BULLETIN OF CASE LAW| 31

The Applicant claims that the right to an adequate salary proportionate
to one’s position is a constitutionally guaranteed right by articles 49
[Right to Work and Exercise Profession] and 54 [Judicial Protection of
Rights] of the Constitution, as well by international legal instruments.

The Applicant claims that his increased salary should also be paid to
him retroactively, i.e. commencing from 18 January 2012 which is the
date the Applicant assumed office as the President of the SCSC.

Furthermore, the Applicant asks the Court to give a legal opinion on the
following questions:

- Should the level of salary of the President of SCSC be equal, based
on the law, with the level of the salary of a local judge of the
SCSC?

- Is there a legal basis in the Law on Courts, or from another
applicable law which regulates salaries in the public sector, which
stipulates that the salary of the President of the SCSC is higher
(due to additional responsibilities inherent to the position) than
the salary of a local judge of the SCSC?

- Is there a legal basis for the current determination of the KJC,
that the salary of the President of the SCSC is equivalent to the
salary of a President of a branch of the Supreme Court of Kosovo,
which is the same as the salary of a local judge of the SCSC?

Assessment of admissibility

27,

28.

In order to be able to adjudicate the Applicant’s Referral, the Court
needs first to examine whether the Applicant has fulfilled the
admissibility requirements laid down in the Constitution, the Law and
the Rules of Procedure.

The Court refers to Article 113.7 of the Constitution, which provides:

“Individuals are authorized to refer violations by public authorities
of their individual rights and freedoms guaranteed by the
Constitution, but only after exhaustion of all remedies provided by
law”.
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29.

30.

31.

32.

33-

The Court also refers to Article 14.1 of the Law No. 03/L-199 on Courts
which is fully implemented as of 1 January 2013, and which provides:

“The Administrative Matters Department of the Basic Court shall
adjudicate and decide on administrative conflicts according to
complaints against final administrative acts and other issues defined
by Law”.

From the documents submitted, it is clear that the Applicant has not
initiated an administrative complaint based on the applicable law in
Kosovo, and consequently has not exhausted all legal remedies in
accordance with Article 113.70f the Constitution.

The rationale for the exhaustion rule is to afford the authorities
concerned, including the courts, the opportunity to prevent or put right
the alleged violation of the Constitution. The rule is based on the
assumption that the legal order of Kosovo will provide an effective
remedy for the violation of constitutional rights. This is an important
aspect of the subsidiary character of the Constitution (see Resolution on
Inadmissibility: AABRIINVEST University L.L.C., Prishtina vs. the
Government of the Republic of Kosovo, KI-41/ 09, of 21 January 2010,
and see mutatis mutandis, ECHR, Selmouni vs. France, no. 25803/94,
Decision of 28 July 1999).

The Court similarly decided, on 18 May 2011, in the Resolution on
Inadmissibility in case No. KlI114/10, Applicant Vahide Badivuku -
Constitutional Review of the Kosovo Judicial Council Notification on the
reappointment of judges and prosecutors, No 01/118-713, of 27 October
2010.

In the aforementioned resolution on inadmissibility, the Court further
reasoned:

“As to the present Referral, the Constitutional Court notes that, on 29
October 2010, the Kosovo Judicial Council notified the Applicant,
through its Notification No. 01/118-713, that her mandate as a
prosecutor ceased on 27 October 2010.

The Kosovo Judicial Council apparently based the issuance of this
Notification on Article 150 of the Constitution and on Articles 2.11,
2.16, and 14.2 of Administrative Direction No. 2008/02, without
mentioning other reasons for the dismissal of the Applicant. The
Applicant never appealed against this Notification.
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35-
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In this respect, the Court emphasizes that it can only decide on the
admissibility of a Referral, if the Applicant shows that he/she has
exhausted all effective remedies available under applicable law.

In the present case, the Court finds that the Applicant has not
submitted any prima facie evidence and facts showing that she has
exhausted all effective remedies under Kosovo law, in order for the
Court to proceed with her allegation about the constitutionality of
Notification No. 01/118-713 of 27 October 2010, pursuant to Section 6
[Request for reconsideration] of AD No. 2008/02...”

As to the Applicant’s request for interpretation of the legal basis
pertinent to his salary, the Court considers that it is questionable
whether such a request for an advisory opinion can be raised by the
Applicant as an individual party filing his referral pursuant to Article
113.7 of the Constitution.

It follows that the Referral is inadmissible due to the non-exhaustion of
all legal remedies as required by Article 113.7 of the Constitution, Article
47.2 of the Law and Rule 36 (1) a) of the Rules of Procedure.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article
47.2 of the Law and Rule 36 (1) a) of the Rules of Procedure, on 8 July 2013,

unanimously:
DECIDES

I.  TO REJECT the Referral as Inadmissible;

II. This Decision shall be notified to the Parties and shall be published in
the Official Gazette, in accordance with Article 20 (4) of the Law on the
Constitutional Court; and

ITI. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court

Robert Carolan Prof. dr. Enver Hasani
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KI 62/13, Mr. Tahir Morina, date 11 July 2013- Constitutional
Review of the Judgment of the Supreme Court in Prishtina

Case KI 62/13, Resolution on Inadmissibility of 25 June 2013.

Keywords: individual Referral, constitutional review of the Decision of the
Supreme Court of Kosovo

The Referral is based on Article 113.7 of the Constitution, Article 47 of the Law
on the Constitutional Court of the Republic of Kosovo no. 03/L-121 of 15
January 2009, and Rule 56 of the Rules of Procedure of the Constitutional
Court.

On 23 April 2013, the Applicant submitted Referral to the Constitutional Court
of the Republic of Kosovo and sought from the court the constitutional review
of the Decision of the Supreme Court of Kosovo.

The Applicant alleges that his rights from Article 31 of the Constitution (Right
to Fair and Impartial Trial) in conjunction with Article 358, paragraph 5 362-
370, and in particular of Article 371 of the Criminal Code of Kosovo
(hereinafter: CCK) have been violated.

The President with Decision (no. GJR.62/13 of 29 April 2013), appointed
Judge Kadri Kryeziu as Judge Rapporteur. On the same day, the President
with Decision no.KSH.KI 62/13 appointed the Review Panel composed of
Judges: Almiro Rodrigues,Ivan Cukalovi¢ and Enver Hasani.

The court having examined the documents submitted by the Applicant, does
not find any indication that the proceedings before HPCC and regular courts
were in any way unfair or tainted by arbitrariness

For all the aforementioned reasons, the Constitutional Court of Kosovo
concluded that the case is manifestly ill-founded.
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RESOLUTION ON INADMISSIBILITY
n
Case no.KI162/13
Applicant
Tahir Morina
Constitutional Review of the Judgment of the Supreme Court in
Prishtina Rev. no. 49/2010 dated o1 February 2013

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge.

Applicant

1. The Applicant is Tahir Morina,from the village of Gllabar, (hereinafter: the
Applicant), who is represented by the lawyer Xhafer Maloku from Klina.

Challenged decision

2. The Applicant challenged the Judgment of the Supreme Court in Prishtina
Rev.no. 49/2010 dated o1 February 2013.

Subject matter

3. The subject matter of the case submitted in the Constitutional Court of
the Republic of Kosovo (hereinafter: the Court), on 23 April 2013, is the
confirmation of the property rights over the property, which is the
subject of the contract concluded on 21 November 2002.

Legal basis

4. The Referral is based on Article 113.7 of the Constitution of the Republic
of Kosovo (hereinafter: the Constitution), Articles 20, 22.7 and 22.8 of
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the Law Nr. 03/L-121, on Constitutional Court of the Republic of
Kosovo, dated 15 January 2009 (hereinafter: the Law)and the Rule 56.2
of the Rules of Procedure of the Constitutional Court of the Republic of
Kosovo (hereinafter: Rules of Procedure).

Proceedings before the Constitutional Court

5.

On 23 April 2013, the Applicant submitted the Referral in the
Constitutional Court of the Republic of Kosovo and the same was
registered under number KI62/13.

By Decision of the President, JudgeKadri Kryeziuwas appointed as
Judge Rapporteur. On the same day, the President appointed the Review
Panel composed of Judges: Almiro Rodrigues, Ivan Cukalovi¢ and Enver
Hasani.

On 25 June 2013 the Review Panel considered the Report of the Judge
Rapporteur and made a recommendation to the Court on the
Inadmissibility of the Referral.

Summary of facts

8.

10.

11.

On 21 November 2002, the Applicant, in capacity of buyer concluded
sale-purchase contract with V.R., who in the contract was marked as a
seller of the real estate, which according to power of attorney Vr.no.
3842/2002, dated 18 November 2002, which was certified in the Basic
Court in Ulqgin (Republic of Montenegro), is represented by B. M.

According to the contract, the Applicant acquires the property right over
the seller’s property and this is the real estate, which in the possession
list was registered under number 791, as cadastral plot no. 533 CZ Klina,
as well as the right of transfer of property to his name.

On the same day, the Applicant paid to the seller V.R. the contracted
price, in the amount of €200.000, 00, and at the same time he
registered the real estate in his name in the Directorate for Cadastre in
Klina, which is the subject of the contract.

V.R. challenges the validity of the contract, concluded on 21 November
2002, and on an unspecified day submitted the request for restitution of
property to the Housing and Property Claims Commission in Prishtina
(hereinafter: HPCC).



12.
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On an unspecified date, V.R. initiates the criminal proceedings in the
Basic Court in Ulqin, due to fraud, as well as civil claim in the Municipal
Court in Klina, with a purpose of the restitution of the possessed

property.

Proceedings before HPCC

13.

14.

15.

On 18 June 2005, the HPCC in the first instance proceedings, based on
available case file and on the opinion of graphologist on the authenticity
of signature, by which was signed the power of attorney Vr.no.
3842/2002 dated1i8 November 2002 and the sale-purchase contract,
which was signed on 21 November 2002, issues the order to return the
property to V.R. and at the same time to expel the other party from the
property (Applicant).

On 31 October 2005, the Applicant duly files appeal against the first
instance decision of the HPCC of 18 June 2005.

On 08 June 2007, in the second instance proceedings, upon the
Applicant’s appeal, the HPCC renders the decision to reject the
Applicant’s request for reconsideration of the first instance decision of
18 June 2005, and to issue final order as the previous one.

Criminal proceedings before the Basic Court in Ulqin (Republic of
Montenegro)

16.

17.

On 17 April 2007, Basic State Prosecution Office in Ulgin raised
indictment in the Basic Court in Ulqgin against the defendants, the
Applicant and M.B., from Gllogovci, citizen of the Republic of Kosovo,
due to criminal offence under Article 207 paragraph 3 in conjunction
with paragraph 1. CC RMN (forgery of documents), and criminal offence
of as per Article 209, paragraph 1 of the CC RMN [Presentation in
verification of false content].

On 09 February 2012, Basic Court in Ulqin renders the Judgment [K. nr.
185/08]. In the enacting clause of the Judgment, the Court concludes
that, “during presentation of evidence and hearing of witnesses as well
as according to the opinion of the court expert, graphologist, it was
confirmed that the personal ID no. 31854, to the name of V.R. issued by
the SUP Klina, which was used as authentic on the occasion of
certification of power of attorney in the Basic Court in Ulqin, is forged
public document, that the latter was not issued by SUP Klina, which
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18.

19.

20.

was confirmed by the document of MIA of Republic of Serbia, no. 205-
325/11, of 13 April 2011, The Court assessed this evidence as reliable,
because it was issued by a competent authority from which it was
ascertained that the personal ID, serial no. CP61221811, reg. no. 31854,
is not authentic, and was not issued by SUP Klina, to V.R.”

The Court also notes that “it wasundoubtedlyconfirmed that the person,
who certified the power of attorney on 18 November 2002, in the Basic
Court in Ulqin in the name of V.R., used forged personal document with
registration number 31854, which was concluded by the Court in the
certification book, but in the proceedings it was not found that this
person was the Applicant or M.T. “

According to this, the Basic Court in Ulqgin, by Judgment [K.no0.185/08]
dated 09 February 2012, acquitted the defendants, the Applicant and
M.B. of the indictment, because it was not found that they have
committed criminal offence which they were accused of, while the Court
suggests to the injured V.R. to file property-legal claim in the contested
procedure.

On 05 July 2012, the Higher Court in Podgorica, upon the appeal of the
State Basic Prosecution Office in Ulqin against the Judgment of the
Basic Court in Ulqgin [K.no 185/2008] of 09 February 2012, rendered the
Judgment [Kz no.1027/2012], by which is rejected the appeal of the
prosecution office and upheld the Judgment of the Basic Court [K.no
185/2008] in Ulqgin of 09 February 2012.

Proceedings regarding the annulment of sale-purchase contract
[1478/2002] in the Municipal Court in Klina

21.

22,

23.

On 02 April 2009, the Municipal Court in Klina by Judgment [C.no
48/2004], annuls and declares null and void the sale-purchase contract
number 1478/2002 dated 21 November 2002, where as contracting
parties appeared the Applicant and V.R.

In the enacting clause of the judgment, the Court states that “the
respondent (the Applicant) should waive the possession and vacate the
property, registered with the possession list 791 as cadastral parcel no.
533 CZ Klina,, within a deadline of 15 days from the date of service of
the judgment, under threat of forced execution.”

The Court ordered the Cadastral Office of the Municipality of Klina to
make the changes in the cadastral books pursuant to the judgment and
registration of the plot in the name of the claimant, respectively of V.R.



24.

25.

26.

27.
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On an unspecified date, the Applicant filed an appeal against the
Municipal Court in Klina (the appeal of the Applicant does not exist in
the case file, but, as basis for paragraph 23 were used claims from the
judgment of the Supreme Court).

On an unspecified date, the second instance Court rejected the appeal of
the Applicant and upheld the first instance judgment (the second
instance judgment does not exist in the case file, but as basis for
paragraph 24 were used claims from the judgment of the Supreme
Court).

On 19 March 2013, the Applicant filed a request for revision in the
Supreme Court.

On o1 February 2013, the Supreme Court rendered the Judgment [Rev.
no. 49/2010], by which is rejected the revision of the Applicant as
ungrounded.

Applicant’s allegations

28.

29.

30.

31.

The Applicant alleges that his rights from Article 31 of the Constitution
(Right to Fair and Impartial Trial) in conjunction with Article 358,
paragraph 5 362-370, and in particular of Article 371 of the Criminal
Code of Kosovo (hereinafter: CCK)

The Applicant also alleges that ,it is not known who conducted
graphology expertise in the procedure before HPCC, but it is said that
it was done at a private graphologist in Bulgaria, It was not conducted
according to the judicial practice where would be applied the
conditions for the claimant to respond to interactive questions of
interested parties, but it was done in another manner which does not
meet conditions and standards of a court expertise, according to
criteria of the Article 371 of the CPK.”

The Applicant alleges that he did not participate personally in the
proceedings in HPCC, as an authentic owner and neither authorized
another person to represent him in proceedings for the confirmation of
ownership in front of HPCC.

The Applicant addresses the Constitutional Court with the following
request:
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“That the Court finds that in the proceedings before the regular courts,
these constitutional rights were violated to the responding party (the
Applicant):

a) Equality Before Law — Article 24 of the Constitution, because the
Applicant was not given a possibility to participate in a procedure
before the HPCC, where his property was reviewed, that all
evidence were used against him and that the proceedings favoured
his opponent V.R.

b) Right to Fair and Impartial Trial- Article 31 of the Constitution,
because the key evidence (graphology expertise) was presented in
an unprofessional manner, in a procedure which is not judicial. “

Assessment of admissibility of the Referral

32.

33-

34.

35-

In order to be able to adjudicate the Applicant’s Referral, the
Constitutional Court has to assess beforehand whether the Applicant has
met all the requirements of admissibility, which are foreseen by the
Constitution and further specified by the Law and Rules of Procedure.

In this regard, the Court refers to Article 113.7 of the Constitution, which
provides:

“Individuals are authorized to refer violations by public authorities
of their individual rights and freedoms guaranteed by the
Constitution, but only after exhaustion of all legal remedies provided
by law.”

Although the Applicant states that by decisions of regular courts and by
HPCC decision were violated his rights guaranteed by the Constitution
and the laws of the Republic of Kosovo, he has not presented any
relevant evidence or fact to support that the Housing and Property
Claims Commission or judicial authorities have made any violation of
his rights guaranteed by the Constitution (see Vanek against the Slovak
Republic, the ECHR's Decision on admissibility in case no. 53363 of 31
May 2005).

The Court holds that pursuant to Section 1.2 of UNMIK Regulation
1999/23 it is provided that the Commission (HPCC) has jurisdiction for
deciding:



36.

37-

38.
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,Claims by natural persons who were the owners, possessors or
occupancy right holders of residential real property prior to 24
March 1999 and who do not now enjoy possession of the property,
and where the property has not voluntarily been transferred.”

This jurisdiction was clarified by UNMIK Regulation 2000/60, as
follows:

“Section 2.5: Any refugee or displaced person with a right to property
has a right to return to the property, or to dispose of it in accordance
with the law, subject to the present regulation.

Section 2.6: "Any person with a property right on 24 March 1999, who
has lost possession of that property and has not voluntarily disposed of
the property right, is entitled to an order from the Commission for
repossession of the property. The Commission shall not receive claims
for compensation for damage to or destruction of

property...“

With regards to the present case, the Court reiterates that the question
of HPCC decisions was raised in case KI104/10, and on 29 April 2012
adopted Judgment AGJ221/12, in which stated that “In the Court's view,
the HPCC decision of 15 July 2006 must be considered as the final
decision, which became res judicata, when it was certified by the HCPP
Registrar on 4 September 2006, as was confirmed by the HPCC Letter of
Confirmation to the Applicant, dated 7 May 2008. This letter also stated
that the procedures in connection with the Applicant's application had
been submitted to the Directorate of Housing and Property Directorate
in accordance with Section 1.2 of UNMIK Regulation 1999/23, and had
been completed, while the remedies that were available to the parties in
accordance with the provisions of UNMIK Regulation 2000/60 had
been exhausted.” (see mutatis mutandis in Case DraZza Arsic,
Constitutional Review of Decision GZ No. 78/2010 of the District Court
of Gjilan dated 7 June 2010).

The Constitutional Court reiterates that it is not its task to act as a court
of appeal in respect of the decisions taken by ordinary courts. It is the
role of the regular courts to interpret and apply the pertinent rules of
both procedural and substantive law (see, mutatis mutandis, Garcia Ruiz
v. Spain [VK] no. 30544/96, § 28, European Court on Human Rights
[ECHR] 1999-1).
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39-

40.

The Constitutional Court can only consider whether the evidence has
been presented in such a manner and the proceedings in general, viewed
in their entirety have been conducted in such a way that the Applicant
had a fair trial (see among other authorities, Report of the Eur.
Commission on Human Rights in the case Edwards v. United Kingdom,
App. No 13071/87 adopted on 10 July 1991).

However, having examined the documents submitted by the Applicant,
the Constitutional Court does not find any indication that the
proceedings before HPCC and regular courts were in any way unfair or
tainted by arbitrariness (see mutatis mutandis Application No.
53363/99, Vanek v. Slovak Republic, ECHR Decision of admissibility 31
May 2005).

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article
20 of the Law and the Rule 36 (2) b) of the Rules of Procedure, on 8 July 2013,

unanimously
DECIDES
I. TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this decision to the Parties
III. TO PUBLISH the decision in the Official Gazette, in accordance with
Article 20 (4) of the Law; and
IV. This Decision is effective immediately.
Judge Rapporteur President of the Constitutional Court

Dr. Sc. Kadri Kryeziu Prof. Dr. Enver Hasani
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KI 52/12, Adije Iliri date 12 July 2013- Constitutional Review of the
Decision of the Supreme Court of the Republic of Kosovo, Ac. no.
95/2011, dated 8 December 2011.

Case KI 52/12, Judgment of 5 July 2013

Keywords: individual referral, right to fair and impartial trial, violations of
individual rights and freedoms

The applicant filed a Referral pursuant to Article 113.7 of the Constitution of
Kosovo challenging the Decision of the Supreme Court of the Republic of
Kosovo, Ac. no. 95/2011, dated 8 December 2011, because neither the
Applicant nor the Public Prosecutor had been summoned to participate in the
proceedings. In particular, the Applicant alleges that “By the decision of the
District Court in Prizren I.A.Gj. no. 2/2009 -16 dated 19.01.2010 and from the
minutes of the main hearing undoubtedly results that the Applicant and
District Public Prosecutor in Prizren have not even been invited and have not
even participated in the trial, although their participation was obligatory
pursuant to provisions of Article 4.2 of UNMIK Regulation no. 2004/29 for
Protection Against International Abduction of Children. This Regulation was
based exclusively on Convention for Civil Aspects of International Abduction
of Children dated 25.10.1980.”

On the issue of the admissibility of the Referral, the Court held that the
Applicant has fulfilled the procedural requirements for admissibility.

On the merits of the Referral, the Court held that the presence of her husband
and his lawyer at the proceedings before the District Court in Prizren placed
the Applicant in a substantial disadvantage vis-a-vis her husband, since she
was unable to present arguments and evidence and challenge the submissions
of her husband during the course of the proceedings. Furthermore, the Court
held that the Applicant by not having been present at the court proceedings,
the Applicant was unable to refute the statements of her husband and other
interested parties and was deprived of the possibility to convince the District
Court that the children should be returned to their place of habitual residence
in Austria in accordance with the Hague Convention. In the Applicant’s
opinion, this situation constituted a violation of her right to a fair trial.
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JUDGMENT
in
Case No. KI 52/12
Applicant
Adjije Iliri
Constitutional Review of the Decision of the Supreme Court of the
Republic of Kosovo, Ac. no. 95/2011, dated 8 December 2011

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge

Arta Rama-Hajrizi, Judge

Applicant

1. The Applicant is Mrs. Adije Iliri, with permanent residence in Austria,
represented by Mr. Albert Islami, a practicing lawyer from Pristina.

Challenged decision

2. The Applicant challenges the Supreme Court decision, Ac. no. 95/2011,
of 8 December 2011, which was served on her on 14 January 2012.

Subject matter

3. The subject matter of the Referral is the assessment by the
Constitutional Court of the Republic of Kosovo (hereinafter: the
“Court”) of the constitutionality of the above Supreme Court decision, by
which, allegedly, her rights guaranteed under Article 31 [Right to Fair
and Impartial Trial] of the Constitution of the Republic of Kosovo
(hereinafter: the “Constitution”) as well as under Article 6 (Right to fair
trial) of the European Convention on Human Rights and Fundamental
Freedoms (hereinafter: the “ECHR”) have been violated.
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Legal basis

4.

The Referral is based on Article 113.7 of the Constitution, Article 47 of
Law No. 03/L-121 on the Constitutional Court of the Republic of Kosovo
of 15 January 2009, (hereinafter: the “Law”), and Rule 56 of the Rules of
Procedure of the Constitutional Court of the Republic of Kosovo
(hereinafter: the “Rules of Procedure”).

Proceedings before the Court

10.

11.

12.

On 11 May 2012, the Applicant submitted the Referral to the Court.
On 17 May 2012, the Referral was communicated to the Supreme Court.

On 4 July 2012, the President of the Court, with Decision No.GJR.KI-
52/12, appointed Judge Ivan Cukalovi¢ as Judge Rapporteur. On the
same date, the President of the Court, with Decision No.KSH.KI-52/12,
appointed the Review Panel composed of Judges Almiro Rodrigues
(Presiding), Snezhana Botusharova and Kadri Kryeziu.

On 25 July 2012, the Court requested additional information from the
Applicant, who submitted it on 31 July 2012.

On the same day, the Referral was communicated to the Ministry of
Justice.

Still on the same day, the Court requested additional information from
the District Court in Prizren, which replied on 7 August 2012 that “after
reviewing the case files, we have concluded that the invitation for
participation in the session dated 13.07.2009 was not sent to Ms. Adije
Iliri.”

On 18 October 2012, the Court deliberated on the case and decided to
postpone it until a future session. The main issue that was discussed was
whether there existed a decision on custody of the Applicant’s children
by the Austrian authorities. However, based on the documents
submitted there is apparently no such decision.

On 5 July 2013, the Court deliberated and voted on the merits of the
case.

Summary of facts
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13.

14.

15.

16.

17.

18.

The Applicant got married in 1995 in Studencan, Kosovo, and in 1998
settled down with her husband in Austria, where their three children
were born. The parents and children possess both Austrian and
Kosovar citizenship and had permanent residence in the Fischerstrasse
in Ried im Innkreis in Austria.

In February 2009, after marital problems had arisen between them, the
Applicant and her husband together with the children went on a family
visit to Kosovo. In early March 2009, the Applicant was apparently
forced to stay with her parents, while her husband and children
remained at the house of his parents.

On 3 March 2009, the Applicant’s husband went back to Ried im
Innkreis, Austria in order to relinquish the family’s residence. On 19
March 2009, he apparently deregistered himself and the children out.

Not being able to exercise her parental rights, the Applicant travelled
back to Austria in order to initiate proceedings for the return of her
children.

On 26 March 2009, at the session of the District Court in Ried im
Innkreis, Austria, the Applicant made a statement about the events and

requested the Court to be entrusted with the custody of her three minor
children.

As mentioned in the Protocol of the court session of 26 March 2009, the
Applicant declared, inter alia:

[“..]

In January of this year, my parents-in-law came from Kosovo to
visit us in Ried im Innkreis. My parents in law saw tensions between
myself and my partner, the father of the children, and thought that if
I go on a vacation in Kosovo to relax, our relations would improve.
On 26.02.2009, the trip to Kosovo was planned, while in fact we
travelled on 27.02.2009, by bus to Kosovo, and I took my two
daughters G. and D. with me.

The next day — without any notice — I saw my husband coming there
together with our son. I was surprised, because he had taken
everything with him, all the toys and clothes of children. He told me
that from now on I should always stay in Kosovo. Ultimately, we
agreed that A., our son, would first attend an Albanian school, and
that we would then see after the summer, where we want to stay.
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On 2 March 2009, I wanted to visit my family and went there with
the three children and my father-in-law. Two hours later, my father-
in-law came to pick me up together with my children. He told me that
my husband wanted to say good-bye to the children, because he was
going back to Austria. That is why we went back to my parents-in-
law. Then my husband took the children and told me that he wanted
to buy some gifts for them. I waited in the house of my parents-in-
law for the children.

But after some time, my father-in-law, my brother in law and a
cousin of my husband told me to get ready, because we were leaving
and that I had nobody left at their place, neither my husband nor the
children.

Since that moment, I have never seen my children again.

I then had serious psychological problems; a doctor prescribed
medicines and gave me an infusion. The parents-in-law then wanted
to resolve the whole matter according to Albanian tradition. I was
afraid that the children would then stay with the father and, since
nothing in those 14 days had changed for me to the better, I decided
to return to Austria in order to fight for my children.

From the information I have, the children continue to reside in the
house of my parents-in-law.

In the meantime, my husband went again to Austria and dispensed
of the apartment in the Fischerstrasse. He also deregistered me and
the children

[...]

My husband deregistered our eldest son from the school here in
Austria and enrolled G. and A. into a school in Kosovo.

[..]

I believe that it would be best for the children to come back to Austria
soon. They are all born in Austria and are socially integrated here.

[...]
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The Protocol of the District Court in Ried im Innkreis further mentioned
that the District Court informed the Applicant that, based on a
telephone call with the Austrian Federal Ministry of Justice, the request
for return, according to the Hague Convention on civil aspects of
international child abduction (hereinafter: the “Hague Convention”),
would be senseless, since Kosovo was not a party to that Convention.

According to the Protocol, the Applicant was further notified by the
District Court that a phone call with the Federal Ministry of Foreign
Affairs had made clear that an intervention by the Ministry of Foreign
Affairs would not be possible, when the father has dual citizenship.
Since legal remedies are sparse, only the submission of a request for the,
in any case, temporary transfer of the custody, would be possible.

The Protocol then mentioned that, as a consequence, the Applicant filed
with the Austrian District Court a request to be entrusted with the
custody of her three minor children, A., G. and D.

On 21 April 2009, the Austrian District Court called for a session, where
it informed the Applicant that, according to information provided by the
Federal Ministry for European and International Affairs on 15 April
20009, in the concrete case of child custody, it would be possible to file a
request as per the Hague Convention.

As mentioned in the Protocol, the District Court then assisted the
Applicant, in connection with her request for return, to complete the
form recommended by the Hague Conference [Convention]. The
Protocol was signed by the Judge and the representative of the Federal
Minister of Justice of Austria.

By letter of 25 May 2009, the Austrian Federal Ministry of Justice;
acting in its capacity as the Austrian central authority according to the
Hague Convention (No. BMJ-C935.233/0001-1 10/2009) with the
Kosovo Ministry of Justice for the return of the Applicant’s three minor
children who were believed to be staying with their father. The Austrian
Federal Ministry of Justice held that “The parents who are both Austrian
citizens are still married and according to article 144 of the Austrian civil
code have joint custody of the children.”

On 5 June 2009, the Kosovo Ministry of Justice wrote to the Applicant’s
husband requesting him to voluntarily return the children to the
Applicant, in accordance with paragraph (c) of Section 3 [General
proceedings] of UNMIK Regulation No. 2004/29 on Protection against
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International Child Abduction of 5 August 2004 (hereinafter: “UNMIK
Regulation No. 2004/29”). No reply was received, however.

On 26 June 2009, the Kosovo Ministry of Justice upon the request (No.
MBJ-C935-233/0001-1 10-2009) of the Austrian Ministry of Justice
filed a request with the District Court in Prizren asking it to issue an
order securing the return of the children to Austria, pursuant to Article
4.1 and Article 3.3(c) of UNMIK Regulation No. 2004/29,

The Kosovo Ministry of Justice further requested the District Court to
initiate judicial proceedings on the basis of Article 4.4.1 of the Hague
Convention which was applicable in Kosovo in accordance with Article
145 of the Constitution.

On 2 July 2009, the President of the District Court in Prizren notified
the District Chief Public Prosecutor of the request of the Ministry of
Justice of the Republic of Kosovo, based on the request of the Ministry
of Justice of the Republic of Austria, to take action in the international
abduction case of minor children A., G. and D., abducted by their father
AL

Pursuant to Section 4.2 of UNMIK Regulation no. 2004/29, the
President of the District Court also filed with the District Chief Public
Prosecutor a copy of the request of the Ministry of Justice of the
Republic of Kosovo, together with all other files, in order for the
Prosecutor to take the necessary action within his competence by virtue
of the Regulation, and to notify the court thereof in order to enable the
latter to render decisions and orders within the meaning of this Section.

On the same day, the President of the District Court in Prizren informed
the Commander of the Police Station in Prizren that a hearing on the
request of the Kosovo Ministry of Justice in the abduction case had been
scheduled for 9 July 2009 and requested him to deliver to the
Applicant’s husband the summons for the hearing.

On 9 July 2009, the District Court in Prizren held a hearing in relation
to the request for legal aid in relation to the abduction case in the
presence of the Applicant’s husband who had authorized a lawyer from
Suhareka to represent him in the matter. From the minutes of the
hearing it appears that the Applicant’s husband, as the respondent, was
also heard about the substance of the abduction case.
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On 13 July 2009, the hearing of the District Court in Prizren continued
in the presence of the Applicant’s husband, who, according to the
minutes of the hearing, filed as evidence, inter alia, the Protocol of the
District Court in Ried im Innkreis, Austria, containing the statement
given by the Applicant to that Court.

On the same day, the District Court in Prizren, handed down its decision
No. I. Agj.no.2/2009-16, rejecting the request of the Kosovo Ministry of
Justice, holding that “[...J] pursuant to the Convention of the Hague on
Civil aspects of International Abduction of Children (1991) and UNMIK
Regulation 2004/29 in which the principles of the abovementioned
Convention are embodied, that no abduction of the children has taken
place [...], since the father has brought the children from Austria to
Kosovo in a legal way and has not hidden himself from the state
authorities, since he immediately responded to the court’s invitation
and has also communicated with the relevant bodies in the Republic of
Austria, which can be even be seen in the letter addressed to the
District Court in Reid im Innkreis in the Republic of Austria.”

Apparently, the Ministry of Justice of Kosovo did not appeal against the
decision of the District Court in Prizren, but the Public Prosecutor of
Kosovo did so by filing a request for protection of legality against the
decision with the Supreme Court.

On 10 November 2009, the Supreme Court, by Decision Mlc. no.
19/20009, held that the request for protection of legality was grounded
and quashed the decision of the District Court in Prizren, by returning
the case to the court of first instance for retrial. The Supreme Court held
that “/...] the appealed decision is contradictory [...] and that [...] the
request for protection of legality rightly stated that the appealed
decision constitutes essential violations of provisions of contentious
procedure pursuant to Article 182.1 n of the Law on Contentious
Procedure, which consist in the absence of reasons regarding crucial
facts, but that even the reasons given are in contradiction between
themselves and with the evidence in the case file. When retrying the
case, the court of second instance is obliged to avoid the
abovementioned violation and to take into consideration other
allegations from the request for protection of legality.

On 19 January 2010, the District Court in Prizren, by Decision I.Agj.no.
2/2009-16, retried the request of the Ministry of Justice of Kosovo of 26
June 2009, based on the request of the Ministry of the Republic of
Austria to return the minor children, but rejected it once more. As part
of the evidence, the court, inter alia, read out the Protocol of the District
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Court in Ried im Innkreis which contained the statement of the
Applicant as well as the reports submitted by the Center for Social Work
in Suhareka.

The District Court in Prizren reasoned that “according to its
assessment, regardless of the provisions of the Article in question
[Article 3 of the Hague Convention], it is not obligated to order the
return of a child pursuant to Article 13(b) when there exists a serious
risk that the return of children will expose the children to physical or
psychological damage or put a child in front of an intolerable situation.
Starting from the fact that the children since the divorce are under the
care of their father [...] and have created a strong emotional bond with
him and attend school in Kosovo, in the concrete case there is a serious
risk that the return of the children will have a negative impact on their
psychological and physical development”.

The District Court referred to the findings of a Certificate issued by the
Center for Social Work in Suhareka, referring to the problematic marital
relations between the Applicant and her husband and the divorce
proceedings initiated by the husband. The Certificate further mentioned
that the children were now within the care and education of the father
who lives with his parents and that the mother of the children was far
away in Austria.

On 3 February 2010, the Kosovo Minister of Justice wrote to the State
Prosecutor asking him “[...J to take the necessary action in accordance
with applicable law in Kosovo, and file an appeal with the Supreme
Court of Kosovo, through the District Court in Prizren, in order to
change Decision no.l.Agj.No.2/2009 rendered by the District Court in
Prizren on 19 January 2010,.”

The Minister of Justice, inter alia, stated that the District Court in
Prizren [...] had rejected the request of the Austrian authorities to return
the minor children [...] for the following reasons:

“According to the assessment of the District Court in Prizren,
independently of Article 3 of the Convention on Civil Aspects of
International Child Abduction, the court is not bound to order the
return of the children, as per Article 13(h), when there is a serious risk
that the return of the children shall expose the children to physical or
psychological damage, or put the child in an intolerable situation.
Taking into account the fact that the children have been under then



BULLETIN OF CASE LAW| 52

care of the father A.IL, since the termination of the marital union and
that they have created a strong bond with the father and are attending
school in Kosovo, there is a serious risk that the return of the children
will have a negative influence on their psychological and emotional
development.

The decision rendered by the District Court in Prizren is in violation of
the purpose and objective of the Convention, which clearly provides
that the objective of the Convention is to ensure rapid and safe return
of children to the state from where they were unjustly displaced, in this
case the Austrian state. Furthermore, the purpose and objective of the
Convention is to ensure that custody and contact rights, according to
the laws of the contracting states, are observed effectively in other
countries where this Convention is applicable.

Furthermore, the District Court in Prizren, in reaching its decision, has
not justly analysed Article 3 of the Convention, which clearly provides
for the conditions to be met for considering the removal as unjust
displacement and holding. Mr. Alban Iliri has acted in violation of
Article 3 of the Convention, by violating the custody rights given to a
person, in this case Mrs. Adije Iliri, according to the laws of the state
where the children were permanent residents before their displacement
or holding. It is undisputable that the permanent residence of both Mr.
Alban Iliri, and Mrs. Adije Iliri, was in the Austria and that both had
Jjoint custody over their minor children.

Also, in accordance herewith, Article 12 of the Convention provides that
where a child has been wrongfully removed or retained in terms of
Article 3 and, at the date of the commencement of the proceedings
before the judicial or administrative authority of the Contracting State
where the child is, a period of less than one year has elapsed from the
date of the wrongful removal or retention, the authority concerned
shall order the return of the child forthwith.”

The Minister of Justice also drew the attention of the Chief Prosecutor
to the fact that Article 13(3) of the Hague Convention, provides that “In
considering the circumstances referred to in this Article, the judicial
and administrative authorities shall take into account the information
relating to the social background of the child provided by the Central
Authority or other competent authority of the child's habitual
residence”. In the Minister’s opinion, the District Court in Prizren
basing itself on the facts contained in the Report of the Center for the
Social Work in Suhareka of 15 December 2009, concluded that the
children were under the care of the father, whereas, in the present case,
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such a report should have been provided by the state where the child
enjoyed permanent residence, i.e. Austria, and not the Center for Social
Work in Suhareka.

Thereupon, the Chief Prosecutor filed a request for protection of legality
with the Supreme Court, stating that the District Court had erroneously
applied the Hague Convention. He proposed to the Supreme Court that
the challenged decision be squashed and the case be returned for retrial.

On 10 June 2010, the Supreme Court, by Decision Mlc.2/2010, rejected
the request for protection of legality as ungrounded and confirmed the
decision of the District Court in Prizren. According to the Supreme
Court, it resulted from the case file that the father had initiated divorce
proceedings and that the children, who had been brought to Kosovo
with the consent of their mother, were now under the care of the father
in Studencan in the municipality of Suhareka.

The Supreme Court accepted as fair and legal the decision of the District
Court, by which the request of the Ministry of Justice of the Republic of
Kosovo dated 26 June 2009, based on the request of the Ministry of
Justice of the Republic of Austria to return the children to their mother
in Austria, was rejected and admitted, in its entirety, the reasoning and
factual conclusions of the District Court. In the Supreme Court’s
opinion, the legal stance of the District Court was to be considered fair,
due to the reasons that it had previously been confirmed that the return
of the children to stay within the care of their mother in Austria
presented a real danger that the children would suffer psychological
damage by putting them in an intolerable situation, since they were now
more than one year in Kosovo and had become familiar with the
environment in which they were living and attending school. Moreover,
according to the Supreme Court, the decisiveness of the eldest child,
who had just turned ten, not to return to his mother and stay within her
care in Austria, should be taken into account.

The Supreme Court concluded that, due to the above reasons, it also
considered that, pursuant to Article 1.3 of the Hague Convention, the
District Court in Prizren was not obliged to order the return of the
children. Moreover, since in the meantime, after the children’s return to
Kosovo, divorce proceedings had been initiated, ultimately it would be
decided to which parent the children would be entrusted and what their
contact would be with the other parent.
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Thereupon, the lawyer of the mother filed a proposal for repetition of
procedure with the Supreme Court, which was dealt with by a single
judge on 23 August 2011. The lawyer stated that in the session for review
of the request of the Ministry of Justice to return the children, both the
mother and the prosecutor were not given the opportunity to participate
and that, therefore, the decision [of the District Court] constituted a
violation of the contentious procedure.

However, the Supreme Court, by Decision PPC.no. 33/2011 rejected as
unfounded the Applicant’s request for repetition of the procedure before
the District Court in Prizren (I.Agj.no.2/2009-16 dated 19 January
2010). The Supreme Court held that there were no new facts or evidence
to allow the repetition of the procedure. Furthermore, the Supreme
Court held that “It is not contentious the fact that the mother of the
children [...] with residence in Austria where she initiated the
procedure for returning the minor children, and in the procedure for
deciding on the request of the Ministry of Justice for returning the
children to their mother [...], the procedural parties are the Ministry of
Justice and the respondent [the Applicant’s husband] who participated
in the procedure, thus this court finds that by not inviting her to
participate in the session, the court of first instance did not act
illegally. As regards the allegation mentioned in the proposal for
repetition of the procedure, that the court of first instance had not
invited the competent Public Prosecutor to participate, the Supreme
Court finds that it is not obligatory that the prosecutor participates in
the session where the respondent is heard, since no provision of
UNMIK Regulation 2004/29 for protection against international
abduction of children, or the Hague Convention for civil aspects of
international child abduction [provides for this]. [TThus the Supreme
Court finds that the non-participation of the prosecutor in this session
does not constitute an essential violation of the proceedings in which
the challenged decision was taken.”

The Supreme Court concluded that “considering that in the proposal for
repetition of the procedure no new facts and evidence which might
have lead to a more favorable final decision, if those facts and evidence
had been used in the previous procedure, have been presented [...], this
court deems that there are no valid reasons for repetition of the
procedure and that, therefore, the proposal to repeat the procedure
[before the District Court] is ungrounded.”

Thereupon, the Applicant filed an appeal against this decision with the
Supreme Court.
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On 8 December 2011, the Supreme Court, by Decision Ac. no. 95/2011,
rejected the Applicant’s complaint as unfounded, considering that the
Supreme Court in its decision of 23 August 2011 “[...J rightly rejected
the request for repetition of procedure, because there was no new
evidence nor facts based on which a different more favorable decision
would have been issued in the previous procedure”.

Applicant’s allegations

50.

51.

52.

The Applicant alleges that the Decision of the District Court in Prizren
(I. Agj. No. 2/2009 of 19 January 2010), the Decision of the Supreme
Court (PPC. No. 33/2011 of 23 August 2011) and the Decision of the
Supreme Court (Ac. no. 95/2011 of 8 December 2011) were taken in
violation of Article 31 [Right to Fair and Impartial Trial] of the
Constitution and Article 6 (Right to fair trial) of ECHR, because neither
the Applicant nor the Public Prosecutor had been summoned to
participate in the proceedings. In particular, the Applicant alleges that
“By the decision of the District Court in Prizren I.A.Gj. no. 2/2009 -16
dated 19.01.2010 and from the minutes of the main hearing
undoubtedly results that the Applicant and District Public Prosecutor
in Prizren have not even been invited and have not even participated in
the trial, although their participation was obligatory pursuant to
provisions of Article 4.2 of UNMIK Regulation no. 2004/29 for
Protection Against International Abduction of Children. This
Regulation was based exclusively on Convention for Civil Aspects of
International Abduction of Children dated 25.10.1980.”

The Applicant further alleges that “By provision of Article 4.2 of the
Regulation it is foreseen that District Public Prosecutor, where the child
was found, is competent to undertake legal actions on behalf of
applicant. But, neither [she] (in the capacity of supervisor and
custodian of her children pursuant to Article 1, § 1, subparagraph c) of
the Regulation) nor the District Public Prosecutor (Article 4, § 1,
subparagraph 2 of the Regulation) was enabled participation at the
main hearing pursuant to the Regulation and Article 31 of the
Constitution of the Republic of Kosovo and Article 6, paragraph 1 of
European Convention for Human Rights and Freedoms.”

Furthermore, the Applicant, alleges, that pursuant to Article 4.2 of
UNMIK Regulation 2004/29, “The district court shall transmit the
application to the district public prosecutor with jurisdiction over the
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territory where the child is discovered. The district public prosecutor
shall be competent to act on an application on behalf of the applicant.”

Admissibility of the Referral

53

54.

55.

56.

57

58.

In order to be able to adjudicate the Applicant’s Referral, the Court has
to assess beforehand whether the Applicant has met all the
requirements of admissibility, which are foreseen by the Constitution,
the Law and the Rules of Procedure.

The Court needs to determine first whether the Applicant is an
authorized party within the meaning of Article 113.7 of the Constitution,
stating that “Individuals are authorized to refer violations by public
authorities of their individual rights and freedoms guaranteed by the
Constitution, but only after exhaustion of all legal remedies provided
by law.” In this respect, the Referral was submitted with the Court by an
individual. Therefore, the Applicant is an authorized party, entitled to
refer this case to the Court under Article 113.7 of the Constitution.

In addition, the Supreme Court is considered as a last instance court to
adjudicate the Applicant’s case. As a result, the Court determines that
the Applicant has exhausted all the legal remedies available to her under
Kosovo law.

Furthermore, an Applicant, in accordance with Article 49 of the Law,
must submit the Referral within 4 months after the final court decision.
On 8 December 2011, the Supreme Court took the Decision Ac. no.
95/2011, whereas the Applicant received the Decision on 14 January
2012. The Applicant submitted the Referral to the Court on 11 May 2012.
Therefore, the Applicant has met the necessary deadline for filing a
referral to the Constitutional Court.

Finally, Article 48 of the Law establishes: “In his/her referral, the
claimant should accurately clarify what rights and freedoms he/she
claims to have been violated and what concrete act of public authority
is subject to challenge.” In this respect, the Court notes that the
Applicant challenges the Supreme Court Decision, Ac. no. 95/2011,
whereby, allegedly, her rights guaranteed by Article 31 [Right to Fair
and Impartial Trial] of the Constitution and Article 6 [Right to a fair
trial] of the ECHR have been violated. Therefore, the Applicant has also
fulfilled that requirement.

Since the Applicant is an authorized party, has met the necessary
deadlines to file a referral with the Court, has exhausted all the legal
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remedies, and accurately clarified the allegedly violated rights and
freedoms, including the decision subject to challenge, the Court
determines that the Applicant has complied with all requirements of
admissibility.

Since the Applicant has fulfilled the procedural requirements for
admissibility, the Court needs now to examine the merits of the
Applicant’s complaint.

Constitutional Assessment of the Referral

60.
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The Court notes that the Applicant complains exclusively that her rights
guaranteed by Article 31 [Right to a Fair Trial] of the Constitution and
Article 6 [Right to a fair trial] ECHR have been violated by the District
Court in Prizren, since the latter had not invited the Public Prosecutor in
Prizren and herself to the court hearing of 19 January 2010 where the
request of the Ministry of Justice of the Republic of Kosovo, based on
the request of the Ministry of Justice of the Republic of Austria, to
return her three minor children to their habitual place of residence in
Austria, was rejected by Decision I.Agj.no. 2/2009-16.

The Applicant also complains that Decisions PPC.no. 33/2011, dated 23
August 2011, and A.c.no. 95/2011, dated 8 December 2011, of the
Supreme Court of Kosovo, by which the proposal of her lawyer to repeat
the proceedings before the District Court in Prizren in order for the
Public Prosecutor and herself to participate in those proceedings, was
rejected a first time by the Supreme Court and then on appeal.

In view of the Applicant’s complaints, the Court will, therefore, ascertain
whether the District Court in Prizren and the Supreme Court, by
applying the provisions of UNMIK Regulation no. 2004/29 and the
Hague Convention have secured to the Applicant the guarantees set
forth in Article 31 of the Constitution and Article 6 ECHR.

In view thereof, the Court notes that, when rejecting the Applicant’s
proposal for repetition of the proceedings before the District Court, the
Supreme Court held, in its decision of 23 August 2011, that it is not
contentious that in the procedure for deciding on the request of the
Ministry of Justice for returning the children to the Applicant, the
procedural parties were the Ministry of Justice and the respondent (the
Applicant’s husband) who participated in the proceedings. In the
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Supreme Court’s opinion, by not inviting the Applicant to participate in
the proceedings, the District Court had not acted illegally.

Moreover, the Supreme Court also held that it was not obligatory that
the Public Prosecutor would participate in the session where the
respondent (the Applicant’s husband) was heard, since no provision of
UNMIK Regulation 2004/29 or the Hague Convention provided for this.

As to the Supreme Court’s findings, the Court will not go into the
question whether or not the Supreme Court was right in determining
who were the procedural parties in the proceedings before the District
Court or whether the Public Prosecutor should have been invited to the
proceedings before that court. As mentioned above, the Court will only
consider whether, in the circumstances of the case, the Applicant’s
rights under 31 of the Constitution and Article 6 ECHR were infringed,
since she was unable to participate herself in the return proceedings.

The Court notes that the return proceedings before the District Court in
Prizren were initiated by a request of the Kosovo Ministry of Justice,
pursuant to paragraph 3(d) of Section 3 [General proceedings] of
UNMIK Regulation 2004/29, according to which the Ministry of
Justice, upon the receipt of a “foreign application” pursuant to the
Hague Convention, shall take all appropriate measures to secure the
prompt return of the child [...], inter alia, by initiating the institution of
judicial proceedings with a view to obtaining the return of the child [...].
The “foreign application” emanated from the Austrian Ministry of
Justice acting as the Central Authority of the children’s’ habitual
residence following a request from the Applicant for assistance in
securing the return of the children by virtue of Article 8 of the Hague
Convention.

In this connection, the Court notes that neither UNMIK Regulation
2004/29, nor the Hague Convention expressly provides that, in judicial
proceedings regarding child abduction, both parents should be entitled
to participate. Only Section 4(2) of UNMIK Regulation 2004/29
stipulates that “The District public prosecutor shall be competent to act
on an application on behalf of the applicant.”

Be that as it may, as it appears from the submissions, in particular, from
the decision of the Supreme Court of 23 August 2011, the Public
Prosecutor was not present in the proceedings where the husband was
heard. Moreover, the Supreme Court also found that the non-
participation of the prosecutor in the session did not constitute an
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essential violation of the proceedings in which the challenged decision
was taken.

The Court, therefore, considers that it is inconceivable that, in the
present case, the District Court in its findings of 19 January 2010,
concluded, without having invited the Applicant to participate in the
proceedings, that it was not bound to order the return of the children,
pursuant to Article 13(b) of the Hague Convention, since there was a
grave risk that their return would expose them to physical or
psychological harm or otherwise place the children in an intolerable
situation.

Although the Minutes of the District Court in Prizren show that the
Protocol of the District Court in Ried im Innkreis, containing the request
of the Applicant to return her children, was read out, the Minutes also
mention that the Applicant’s husband as well as his lawyer were present
at the hearing, where the former stated that there was no question of
child abduction and that the return to the Applicant in Austria would
have serious consequences for the children, since they attended school
and were good students, while the Applicant lived in Austria. The
husband also stated that the children had created big emotional bonds
with him and that the decision of the District Court would have an
impact on their psychological and emotional development.

In these circumstances, the Court observes that, by not having been
present at the above court proceedings, the Applicant was unable to
refute the statements of her husband and other interested parties and
was deprived of the possibility to convince the District Court that the
children should be returned to their place of habitual residence in
Austria in accordance with the Hague Convention. In the Applicant’s
opinion, this situation constituted a violation of her right to a fair trial.

The Court emphasizes that, according to the ECtHR case law, one of the
aspects of the right to fair trial is the principle of equality of arms,
implying that each party must be afforded a reasonable opportunity to
present his/her case under conditions which do not place him/her at a
substantial disadvantage vis-a-vis his/her opponent (see, inter alia,
Dombo Beheer N.V. v. The Netherlands, Application no. 14448/88,
ECtHR Judgment of 27 October 1993).

As to the present case, the Court is of the view that the presence of her
husband and his lawyer at the proceedings before the District Court in
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Prizren placed the Applicant in a substantial disadvantage vis-a-vis her
husband, since she was unable to present arguments and evidence and
challenge the submissions of her husband during the course of the
proceedings (see, inter alia, Case KI 103/10, Shaban Mustafa —
Constitutional Review of the Judgment of the Supreme Court, Rev. no.
406/2008 of 3 September 2010, Judgment of 20 March 2012 and Case
KI 108/10, Fadil Selmanaj — Constitutional Review of Judgment of the
Supreme Court, A. no. 170/2009 of 25 September 2009).

As a consequence, the Supreme Court should have allowed the
Applicant’s lawyer’s request for repetition of the proceedings before the
District Court in Prizren instead of rejecting the request by decision of
23 August 2011 and the Applicant’s appeal against that decision on 8
December 2011.

In these circumstances, the Court finds that the Applicant’s rights to a
fair trial, as guaranteed by Article 31 of the Constitution and Article 6 (1)
ECHR have been violated.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113 (1) of the Constitution,
Article 20 of the Law on Court and Rule 56 of the Rules of Procedure, on 5 July
2013, unanimously

IT.

I1I.

DECIDES
TO DECLARE the Referral admissible;

TO HOLD that there has been a breach of Article 31 [Right to a Fair and
Impartial Trial] of the Constitution, in conjunction with Article 6 [Right
to Fair Trial] ECHR;

TO DECLARE invalid the decisions of the Supreme Court of Kosovo
PPC. no. 33/2011, dated 23 August 2011 and Ac. no. 95/2011, dated 8
December 2011;

TO ORDER the District Court in Prizren to repeat the proceedings of 9
and 13 July 2009 and to invite the Applicant to participate in these
proceedings;
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V. TO REMAIN seized of the matter pending compliance with that order;
VI. TO ORDER this Judgment to be notified to the Parties and, in

accordance with Article 20.4 of the Law, be published in the Official
Gazette;

VII. TO DECLARE that this Judgment effective is immediately.

Judge Rapporteur President of the Constitutional Court
Ivan Cukalovié Prof. Dr. Enver Hasani
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Case No. KI52/12
Applicant
Adije Iliri

Constitutional Review of the Decision of the Supreme Court of the

Republic of Kosovo,
Ac. no. 95/2011, dated 8 December 2011
Concurring Opinion
of
Judge Almiro Rodrigues

Introduction

1.

I welcome the Constitutional Court Judgment, declaring invalid the
decisions of the Supreme Court of Kosovo PPC.no.33/2011, dated 23
August 2011, and Ac. no. 95/2011, dated 8 December 2011, and ordering
the District Court in Prizren to repeat the proceedings of 9 and 13 July
2009, and to invite the Applicant to participate in these proceedings.

However, I respectfully disagree with the reasoning the Court utilized.
Here below, I will state specifically the reasons why I do not agree with
the reasoning in the opinion of the Court.

In fact, two intertwined decisions of the Supreme Court are under
review: Decision Mlec. no. 2/2010 of 10 June 2010, confirming the
Decision I. Agj. no. 2/2009/16 of the District Court of Prizren, dated of
19 January 2010; and Decision Ac. no. 95/2011 dated of 8 December
2011, rejecting as unfounded the Applicant’s request for repetition of the
procedure in the case I1.Agj.no.2/2009/16 of the District Court of
Prizren,dated of 19 January 2010. In sum, these two Decisions of the
Supreme Court were taken in relation to the same and unique Decision
I. Agj. no. 2/2009/16 of the District Court of Prizren, dated 19 January
2010, and one decision cannot be seen without the other, as they are
logically interdependent.

In fact, the order of the Constitutional Court to the District Court in
Prizren to repeat the proceedings of 9 and 13 July 2009, and to invite
the Applicant to participate in these proceedings, is not in accordance
with the legal consequence of declaring invalid the decisions of the
Supreme Court of Kosovo PPC.no.33/2011, dated 23 August 2011, and
A.c.no. 95/2011, dated 8 December 2011.

In addition, Rule 74 (1) of the Rules of Procedure of the Court
establishes that
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In the case of a Referral made pursuant to Article 113.7 of the
Constitution if the Court determines that a court has issued a
decision in violation of the Constitution, it shall declare such
decision invalid and remand the decision to the issuing court for
reconsideration in conformity with the Judgment of the Court.

In my view, the Court went beyond its jurisdiction when concluding
with the order to the District Court “to repeat the proceedings of 9 and
13 July 2009 and to invite the Applicant to participate in these
proceedings”. The Constitutional Court should have confined itself to
“declare such decision invalid and remand the decision to the issuing
court [the Supreme Court] for reconsideration in conformity with the
Judgment of the [Constitutional] Court”. It is up to the Supreme Court
to reconsider its Judgment in conformity with the Judgment of the
Constitutional Court.

It is true that, in accordance with the principles of fair trial, a decision-
making body only qualifies as a “tribunal” if, before giving its decision, it
affords each of the parties an opportunity to present their point of view.

However, in the interest of procedural efficiency, particularly in those
cases which require a speedy decision, summary procedures exist which
are initially unilateral: for instance, provisional or protective measures
or, as in the present case, urgent execution of a request.

In such cases, the judge decides either on the basis of the allegations
made by the plaintiff alone or by the prosecuting authorities, insofar as
these allegations have at least a fumus boni iuris and are suitably
convincing, or on the basis of a judicial decision immediately
executable. In this case, the decision is merely provisional and the
interested party can start appropriate proceedings in the competent
court in order to have it set aside; but, in that event, the proceedings
become adversarial. This is wholly in keeping with the requirements of
Article 6 (1) of the ECHR.

The purpose of my concurring opinion is to examine those two decisions
of the Supreme Court, in order to distill the legal consequences.

I am aware of that to arrive at the field of constitutionality, which is the
core jurisdiction of the Constitutional Court, I will cross sometimes the
domain of legality. However, that occurs only for the purpose of better
explaining my view on the substantive constitutional aspects of the case.
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12.

In this respect, I will state the summary of the pertinent and relevant
facts in relation to each of the decisions, indicate the applicable law,
assess these facts in the light of the applicable law and draw a
conclusion.

The Decision of the Supreme Court Mlc. no. 2/2010 of 10 June 2010

13.

The Supreme Court, by that Decision Mlc. no. 2/2010, rejected the
request for protection of legality filed by the Public Prosecutor, and
confirmed the decision 1. Agj. no. 2/2009/16 of the District Court of
Prizren, dated 19 January 2010, by which it was concluded that “the
court is not obligated to order the return of child”.

Summary of the pertinent and relevant facts

14.

15.

16.

17.

18.

The Applicant Adije Iliri lived together with her husband and three
children in Austria at Fischerstrasse 5/11, 4910 Ried in Innkreis, until,
following a trip to Kosovo, she returned to Austria without her children
and husband, who remained together in Kosovo.

After February 2009, the Applicant was in fact denied access to her
children by her husband, and was unable to exercise her parental
obligations because her husband had kept the children with him to live
in Kosovo.

On 21 April 2009, the Applicant filed with the District Court in Austria a
Request for the Return of the Children to their habitual residence.
Following that request, the District Court in Austria started appropriate
proceedings in order to guarantee the return of the children.

Subsequently, on 25 May 2009, the Austrian Federal Ministry of
Justice, as the Austrian central authority according to the Hague
Convention of 25 October 1980 on the civil aspects of international child
abduction (hereinafter, the Convention on Abduction), filed a request
(No. MBJ-C935-233/0001-1 10-2009) with the Ministry of Justice of
the Republic of Kosovo for the return of the Applicant’s three minor
children to their habitual residence.

On 26 June 2009, the Ministry of Justice of the Republic of Kosovo,
upon the request of the Federal Ministry of Justice of the Republic of
Austria, filed a request with the District Court in Prizren asking it to
issue an order securing the return of the children to their habitual
residence in Austria.
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19. On 2 July 2009, the District Court notified the District Public
Prosecutor of the request of the Ministry of Justice of the Republic of
Kosovo and asked the District Public Prosecutor “to act on the
application on behalf of the applicant”, pursuant to Article 4 (2) of
UNMIK Regulation No. 2004/29 on Protection Against International
Abduction of Children (hereinafter, the UNMIK Regulation).

20. On 19 January 2010, the District Court [1.Agj.no.2/2009-16] rejected
the request, stating that

“The case in question according to the District Court evaluation
regardless the provisions of the Article [Article 3 of Convention for
civil aspects of international abduction of child] in question the court
is not obligated to order the return of child pursuant to Article 13
item (b) when it exist a serious risk that the return of children will
expose the children to physical or psychological damage or put a
child in front of an intolerable situation”.

21.  On 10 June 2010, the Supreme Court rejected as ungrounded the
request for protection of legality filed by the Public Prosecutor and
confirmed the decision of the District Court in Prizren, considering that
“the District Court in Prizren was not obligated to order the return of
these children”.

Applicable Law
22,  Article 22 of the Constitution establishes that

Human rights and fundamental freedoms guaranteed by the
following international agreements and instruments are guaranteed
by this Constitution, are directly applicable in the Republic of Kosovo
and, in the case of conflict, have priority over provisions of laws and
other acts of public institutions:

(...)

(2) European Convention for the Protection of Human Rights and
Fundamental Freedoms and its Protocols;

(...)
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23.

24.

25.

26.

27.

(7) Convention on the Rights of the Child.
Article 50 of the Constitution establishes that

1. Children enjoy the right to protection and care necessary for their
wellbeing.

2. Children born out of wedlock have equal rights to those born in
marriage.

3. Every child enjoys the right to be protected from violence,
maltreatment and exploitation.

4. All actions undertaken by public or private authorities concerning
children shall be in the best interest of the children.

5. Every child enjoys the right to regular personal relations and
direct contact with parents, unless a competent institution
determines that this is in contradiction with the best interest of the
child.

Article 53 of the Constitution establishes that

Human rights and fundamental freedoms guaranteed by this
Constitution shall be interpreted consistent with the court decisions
of the European Court of Human Rights.

UNMIK Regulation took into account “the principles and objectives of
the Convention on the Civil Aspects of International Child Abduction of
25 October 1980” and recognized “the need to protect children from the
harmful effects of their wrongful removal or retention and to establish
procedures to ensure the prompt return of children wrongfully
removed or retained and to ensure that rights of custody and of access
are effectively respected” (Introduction, paragraph 3 and 4).

Furthermore, for the purposes of the UNMIK Regulation, “Convention”
means the Convention on the Civil Aspects of International Child
Abduction of 25 October 1980”. In addition, Section 1 a) states that “all
actions pursuant to the present Regulation in relation to an
application shall be undertaken in accordance with the Convention”.

On the other side, the UNMIK Regulation is applicable under Article
145 of the Constitution which establishes that
(...)
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29.

30.
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2. Legislation applicable on the date of the entry into force of this
Constitution shall continue to apply to the extent it is in conformity
with this Constitution until repealed, superseded or amended in
accordance with this Constitution.

In addition, the Convention on Abduction aims

“to secure the prompt return of children wrongfully removed to or
retained in any Contracting State” (Article1, item a).

The Convention on Abduction also envisages removing a parent's
incentive to abduct a child to a more favorable jurisdiction and
preventing the consequences of wrongfully uprooting children from
their homes.

For that purpose, Article 7 (f) of the Convention on Abduction provides
that

“the Central Authorities shall co-operate with each other and
promote co-operation amongst the competent authorities in their
respective States to secure the prompt return of children”.

Particularly, the Central Authorities are obliged to take all appropriate
measures in order

“to initiate or facilitate the institution of judicial or administrative
proceedings with a view to obtain the return of the child”.

Assessment

32.

33-

34.

As said above, the Supreme Court concluded that

“It is not contentious the fact that the mother of the children [...] with
residence in Austria [...] initiated the procedure for returning the
minor children[...].

Thus, it is indisputable that the subject matter under discussion before
the Supreme Court should be “the procedure for returning the minor
children” to their habitual residence.

However, the Supreme Court confirmed the decision of the District
Court that held that “the court is not obligated to order the return of
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35.

36.

37-

38.

39-

40.

child pursuant to Article 13 item (b) when there exists a serious risk
that the return of children will expose the children to physical or
psychological damage or put a child in front of an intolerable
situation”.

The adoption and confirmation of that conclusion is against the right of
the children to return to their habitual residence and renders the
Convention on Abduction ineffective in accomplishing that main
objective.

The Constitutional Court has already confirmed that consideration
when it similarly held that “Kosovo regular courts are not competent to
assess the merits of that decision [of a foreign court]; they are only
competent for the execution of the decision of the [foreign court],
pursuant to Article 3 (1.1) of the Convention on the Civil Aspects of
International Child Abduction”. (See Decision of 10 December 2012, in
Case No. KI 126/12, Constitutional Review of the Supreme Court
Judgment, Mlc. no. 21/2012, dated 8 November 2012).

The Decision I. Agj. no. 2/2009/16 of the District Court of Prizren,
which was confirmed by the Supreme Court, infringed the Convention
on Abduction when, invoking Article 13 item (b) of the same
Convention, simply concluded that “the District Court in Prizren was
not obligated to order the return of these children”.

As a matter of fact, the main intent of the Convention on Abduction is to
cause the return of a child to his or her "habitual residence". If
extraordinary circumstances exist, which suggest that return is
exceptionally not appropriate, then other procedural requirements must
be taken into account, as established by the coordinated legal provisions
of the UNMIK Regulation and the Convention on Abduction.

The European Court of Human Rights (hereinafter, the ECtHR)
concluded that“a change in the relevant facts might exceptionally
Justify not enforcing a final return order, but had to be satisfied that
this change had not been brought about by the State's failure to take all
reasonable measures. (...) The Court found that the [foreign]
authorities had failed to take promptly all measures that could
reasonably have been expected of them to enforce the return order (...).
(See case Sylvester v. Austria, Applications nos. 36812/97 and
40104/98, 24 April 2003).

Moreover, the efficient and effective application of the Convention on
Abduction requires that the State’s authorities be convinced that the
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State of the habitual residence of the child is in principle best placed to
decide upon questions of custody and access, which are not the subject
matter of the proceedings on ordering the return of the children.

In this respect, the ECtHR also found that the State “should have taken
or caused to be taken all provisional measures, including extra-judicial
ones, which could have helped prevent “further harm to the child or
prejudice to the interested parties”. However, the authorities did not
take any such measure but limited themselves to representing the
applicant before the [requested foreign] courts. The Court considers
therefore that the authorities failed to observe their full obligations
under Article 7 of the Hague Convention”. (See case of Monory v.
Hungary & Romania, Application no. 71099/01, 5 April 2005).

Furthermore, the procedural right of the child to the prompt return to
the habitual residence aims to ensure effectively the rights of the child,
as established by the Convention on the Rights of the Child, to be
protected from family violence, to know and be cared for by his or her
parents, not be separated from his or her parents against their will and
to maintain personal relations and direct contact with both parents on a
regular basis.

TheUNMIK Regulation and the Convention on Abduction establish the
competent court to execute the order on securing the prompt return of
children. Section 4.1 of the UNMIK Regulation foresees that

“the district court which has jurisdiction over the territory where the
child is discovered shall be competent to review an application, to
issue decisions and orders relating to such application and to execute
such decisions and orders”.

Thus, the District Court of Prizren is the tribunal established by law to
order the prompt return of children to the habitual residence.
“Established by law” also means “established in accordance with law”.
Therefore, the requirement established by Article 6 of the ECHR is
infringed if a tribunal does not function in accordance with the
particular rules that govern it. (See Zand v. Austria No 7360/76, 15 DR
70 at 80 (1978) Com Rep).

Conclusion
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45.

In these circumstances, the Supreme Court Decision Mlec. no. 2/2010 of
10 June 2010, confirming the Decision I. Agj. no. 2/2009/16 of the
District Court of Prizren, dated of 19 January 2010, by not having
ordered the immediate return, violated the rights of the children to the
prompt return to the habitual residence, as guaranteed by the
Constitution of Kosovo, the UNMIK Regulation and the Convention on
Abduction, and the right to a competent court established by law, and in
accordance with the law, to order the prompt return to their habitual
residence.

The Decision Ac. no. 95/2011 dated of 8 December 2011, rejecting as

46.

47.

48.

unfounded the Applicant’s request for repetition of the
procedure

The Supreme Court, by that Decision Ac. no. 95/2011, “rejected as
ungrounded the appeal of the legal representative of children — mother
Adije Iliri, with residency in Austria - filed against the decision of
Supreme Court of Kosovo PPC.no.33/11 dated 23.08.2011”. On the
other hand, the Decision PPC.no.33/11 taken by the Supreme Court had
rejected as ungrounded the proposal of the legal representative of the
children — mother Adije Iliri, with residency in Austria - for repetition
of the procedure terminated by the decision of the District Court in
Prizren I.Agj.no.2/2009 -16 dated 19.01.2010. That Decision of the
District Court of Prizren had concluded that “the court is not obligated
to order the return of child”.

Both the Supreme Court final Decisions Mlc. no. 2/2010 of 10 June
2010 and Decision Ac. no. 95/2011 of 8 December 2011 were enacted in
relation to the same decision of District Court in Prizren
I.Agj.no.2/2009/16, dated 19.01.2010, and on the same subject matter
of ordering the return of child.

Furthermore, it must be noted that the Supreme Court in both the
Decisions acknowledged that the Applicant, “mother Adije Iliri, with
residency in Austria”, was not acting on her own behalf, but rather as
“legal representative of the children”.

Summary of the pertinent and relevant facts

49.

On 19 January 2010, the District Court (Decision I. Agj. no. 2/2009/16)
rejected the request of the Ministry of Justice of Kosovo, reasoning that
“the fact that the children since the divorce are under the care of their
father [...] and that the same have created a strong emotional bond
with their father and that the same attend the school in Kosovo, in
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53
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concrete case there is a serious risk that the return of children will have
a negative impact on psychological and physical development of
children”.

On 10 June 2010, the Supreme Court (Decision Mlc. no. 2/2010),
rejected the request for protection of legality, and confirmed that
reasoning and decision of the District Court in Prizren.

On 23 August 2011, the Supreme Court (Decision PPC. No. 33/2011),
decided that

“from the side of the court of first instance was not invited to
participate the competent Public Prosecutor” and

“to the detriment [of the Applicant] by not inviting her to participate
in the session, the court of first instance did not make illegal action”.

On 8 December 2011, the Supreme Court (Decision Ac. no. 95/2011)
rejecting as unfounded the Applicant’s complaint, held that it’s Decision
PPC. No. 33/2011, of 23 August 2011, “[...] rightly rejected the request
for repetition of the procedure because there was no new evidence or
facts based on which a different more favorable decision would have
been issued in the previous procedure”.

On 7 August 2012, the District Court in Prizren informed the
Constitutional Court that “the invitation for participation in the session
dated 13.07.2009, was not sent to Ms. Adije Iliri”.

In conclusion, it is not disputable that the Public Prosecutor and the
Applicant were not present in the proceedings in which the District
Court took the Decision I. Agj. no. 2/2009/16, of 19 January 2010,
which decision was confirmed by the challenged Decision Ac. no.
95/2011, of 8 December 2011, of the Supreme Court.

Applicable Law

55-

Article 31 of the Constitution establishes that

1. Everyone shall be guaranteed equal protection of rights in the
proceedings before courts, other state authorities and holders of public
powers.
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56.

57

58.

59.

60.

2. Everyone is entitled to a fair and impartial public hearing as to the
determination of one’s rights and obligations or as to any criminal
charges within a reasonable time by an independent and impartial
tribunal established by law.

Article 54 of the Constitution also establishes that

Everyone enjoys the right of judicial protection if any right guaranteed
by this Constitution or by law has been violated or denied and has the
right to an effective legal remedy if found that such right has been
violated.

Article 9 of the Convention on the Rights of the Child establishes that

1. States Parties shall ensure that a child shall not be separated from
his or her parents against their will, except when competent
authorities subject to judicial review determine (...) that such
separation is necessary for the best interests of the child. Such
determination may be necessary in a particular case such as (...) one
where the parents are living separately and a decision must be made
as to the child's place of residence.

2. In any proceedings pursuant to paragraph 1 of the present article,
all interested parties shall be given an opportunity to participate in
the proceedings and make their views known.

Article 13 (3) of the Convention on Abduction, provides that

“In considering the circumstances referred to in this Article, the
judicial and administrative authorities shall take into account the
information relating to the social background of the child provided by
the Central Authority or other competent authority of the child's
habitual residence’.

Section 1 (b) of the UNMIK Regulationdefines that

“Application” means an application pursuant to the Convention for
assistance in securing the return of a child alleged to have been
wrongfully removed or retained, within the meaning of Article 3 of the
Convention, or to make arrangements for organizing or securing the
effective exercise of the rights of access pursuant to the Convention.

Section 4 (1 and 2) of the UNMIK Regulation also provides that
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The district court which has jurisdiction over the territory where the
child is discovered shall be competent to review an application, to issue
decisions and orders relating to such application and to execute such
decisions and orders.

The district court shall transmit the application to the district public
prosecutor with jurisdiction over the territory where the child is
discovered. The district public prosecutor shall be competent to act on
an application on behalf of the applicant.

In addition, Section 5 (2) of the UNMIK Regulation also foresees that
Judicial proceedings shall be conducted in accordance with the
applicable Law on Non-Contested Procedure unless otherwise
provided by the present Regulation or the Convention.

Finally, Section 8 of the UNMIK Regulation foresees that

The present Regulation shall supersede any provision in the applicable
law that is inconsistent with it.

Article 6 (1) of the European Convention states that
In the determination of his civil rights and obligations (...), everyone is

entitled to a fair (...) hearing within a reasonable time by an
independent and impartial tribunal established by law.

Assessment

64.

65.

It must be recalled that the subject matter under adjudication in the
proceedings is “the procedure for returning the minor children”,
meaning the execution of the request of the Austrian authorities.
However, the subject matter inappropriately turned into deciding on the
merits of custody and access of children.

In fact, the District Court rejected the order to return the children to
their habitual residence, because “in the concrete case there is a serious
risk that the return of the children will have a negative impact on the
psychological and physical development of the children”. The Supreme
Court confirmed that reasoning and decision. Furthermore, the
Supreme Court established that the competent Public Prosecutor was
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66.

67.

68.

69.

70.

71.

72,

73-

74.

not invited to participate and the court of first instance did not make an
illegal action by not inviting the Applicant to participate in the session.

In that case, the procedural right to a fair trial of the Applicant, as the
“legal representative of children”,aims to ensure the rights of the
children to return to their habitual residence, as established by the
Austrian authorities. The Applicant is acting on behalf of the children, in
accordance with her parental obligations.

The Applicant claims that the Supreme Court Decision Ac. no. 95/2011,
dated 8 December 2011, rejecting as unfounded the Applicant’s request
for repetition of the procedure was taken in violation of Article 31 of the
Constitution and Article 6 of the ECHR.

Furthermore, the Applicant alleges that neither the Applicant (as
overseer and custodian of her children) nor the Public Prosecutor (as
competent to act on an application on behalf of the Applicant) has been
summoned to participate, and she did not, in fact, participate in the
proceedings.

The Applicant concludes that she has not received a “fair hearing”,
within the meaning of Article 31 of the Constitution and Article 6 (1) of
the European Convention.

The Supreme Court acknowledged all the above summarized facts.
On the other hand, pursuant to Section 4 (2) of the UNMIK Regulation,

“thepublic prosecutor shall be competent to act on an application on
behalf of the applicant”.

However, since the proceedings on return became proceedings on the
merits of custody of the children, the Applicant became a party in her
own right, and her participation became obligatory throughout the
proceedings.

Nevertheless, the Supreme Court confirmed the finding of the District
Court and concluded that “by not inviting her to participate in the
session, the court of first instance did not make an illegal action”.

Thus, the challenged decision violated the right of the Applicant as
guaranteed by Article 31 of the Constitution and Article 6 (1) of the
European Convention.
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The right to a fair trial is a general reference to a complex of other rights
and principles, including the equality of arms. The notion of “equality of
arms”, as mentioned in the Judgment, implies that everyone who is a
party to the proceedings shall have a reasonable opportunity of
presenting her case to the Court under conditions which do not place
her at substantial disadvantage vis-a-vis her opponent.

That conclusion is confirmed by the ECtHR that, in similar cases,
considered that Article 6 does not always require a right to a public
hearing and to be present irrespective of the nature of the issues to be
decided. (See, among other authorities, Fejde v. Sweden, application
12631/87, Judgment of 29 October 1991). The subject matter of the
proceedings before the District Court of Prizren is the execution of the
order to return the children to the habitual residence requested by the
Austrian authority. The mere execution of the order on return does not
require the presence of the Applicant.

However, account must be taken of the entirety of the proceedings in
the domestic legal order and to the manner in which the applicant’s
interests were actually presented and protected before the District Court
of Prizren and the Supreme Court, particularly in the light of the nature
of the issues to be decided by it. (See among other authorities, Helmers
v. Sweden, application no. 11826/85, Judgment of 29 October 1991).
The issue which was, in substance, decided by the District Court of
Prizren was custody of the children. Then the parental rights of the
Applicant became central. Therefore, the Applicant has the right to be
present and have the opportunity of presenting her case to the Court
under conditions which do not place her at substantial disadvantage.

Thus, the significance of this right is that the principle of the court
hearing her case not only serves the purposes of clarifying the factual
basis of the decision, but also ensures the respect of human rights in
such a situation, in which the Applicant must be given the opportunity
to assert herself with factual and legal arguments.

The ECtHR considered that "a litigant should be summoned to a court
hearing in such a way as not only to have knowledge of the date and the
place of the hearing, but also to have enough time to prepare his case
and to attend the court hearing”. (See mutatis mutandis Gusak v.
Russia, 7 June 2011, Application no. 28956/05, para 27).

Conclusion
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8o.

81.

In these circumstances, the Applicant was not given the opportunity to
present her arguments, to submit petitions before the regular courts and
to present her views on the facts before the decision was made.

Consequently, her right to a fair and impartial trial by a tribunal
established by law, as guaranteed by Article 31 [Right to Fair and
Impartial Trial] of the Constitution and Article 6 [The right to a fair
trial] ECHR was violated.

General Conclusion

82.

83.

84.

In sum, the violation of the principle of equality of arms is a
consequence of the first original violation of the right to a tribunal
established by law committed by the courts not having ordered the
return of the children.

For all these reasons, the Constitutional Court, with the reserve made
above, should have ordered to the District Court in Prizren to execute
the request of the Austrian authority on returning the children to their
habitual residence.

In all, it is up to the Supreme Court to reconsider its Judgments in
conformity with the Judgment of the Constitutional Court.

Almiro Rodrigues
Judge
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KI 137/12, Ata Ibishi and others, date 12 July 2013- Constitutional
Review of the judgment of the District Court in Prizren
Gz.br.99/2010, of 5 June 2012

Case KI 137/12, Resolution on Inadmissibility of 25 June 2013

Keywords: Individual Referral, exhaustion of legal remedies, right to fair and
impartial trial, property dispute

The Applicants filed the Referral based on Article 113.7 of the Constitution of
Kosovo, claiming that District Court in Prizren, both procedurally and
substantially violated their rights guaranteed by Article 31 [Right to Fair and
Impartial Trial] of the Constitution of the Republic of Kosovo, since according
to the Applicants the District Court in Prizren did not treat their appeal in a
proper manner, but only gave a general evaluation without real and based
reasoning, without logical content on the refusal of the claimants' appeal and
approval of the first instance judgment."

The Court concluded that the Applicants in their submission, have not
substantiated in whatever manner, why they consider that legal remedies
mentioned in Law No. 03/L-006 on Contested Procedure, would not be
available, and if available, would not be effective and, therefore, not need to be
exhausted and that the abstract allegation that available remedies are
ineffective does not satisfy the exhaustion requirement.

Therefore, the Court found the Referral inadmissible due to not exhaustion of
legal remedies.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI137/12
Applicants
Ata Ibishi and Others
Constitutional Review of the judgment of the District Court in
Prizren GZ.br.99/2010, of 5 June 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge

Applicants

1. The Applicants are Ata Ibisi, Sefki Ibishi, Sejdi Ibisi, Ramadan Ibisi and
Ajsa Sadiku from village Mlika, Municipality of Dragash.

Challenged decision

2. The Applicants challenge the judgment of the District Court in Prizren
Gz.br.99/2010, of 5 June 2012, which was served to the Applicants on
28 August 2012.

Subject Matter

3.  The Applicants claim that District Court in Prizren, through its
judgment Gz.br.g9/2010, of 5 June 2012, both procedurally and
substantially violated their rights as guaranteed by Article 31 [Right to
Fair and Impartial Trial] of the Constitution of the Republic of Kosovo
(hereinafter: “The Constitution”) in conjunction with Article 6.1 of the
[Right to a Fair Trial] of the European Convention on Human Rights
(hereinafter: “ECHR”) in conjunction with Article 1 of Protocol 1 to the
ECHR.
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Legal Basis

4.

The Referral is based on Article 113.7 of the Constitution, Article 22 of
the Law, No. 03/L-121, on the Constitutional Court of the Republic of
Kosovo of 15 January 2009 (hereinafter: the “Law”) and Rule 56 (2) of
the Rules of Procedure of the Constitutional Court of the Republic of
Kosovo (hereinafter: the “Rules of Procedure”).

Proceedings before the Court

5.

10.

On 31 December 2012, the Applicants submitted the Referral with the
Constitutional Court of the Republic of Kosovo (hereinafter: the
“Court”).

On 14 January 2013, the President of the Constitutional Court, with
Decision No.GJR.KI-137/12, appointed Judge Snezhana Botusharova as
Judge Rapporteur. On the same date, the President of the Constitutional
Court, with Decision No.KSH.KI-137/12, appointed the Review Panel
composed of Judges Robert Carolan (Presiding), Altay Suroy and Ivan
Cukalovié.

On 27 February 2013, the Court informed the Applicants that the
referral was registered, and requested from the Applicants to fill in the
official form of the referral. The Applicants did not reply on this request
until the day of deliberation.

On 27 March 2013, the Constitutional Court sent a letter to the
Municipal Court in Prizren, requesting submission of the return receipt
in order to prove the date when the Applicants had received the
judgment Gz.br.99/2010 of the District Court in Prizren, of 5 December
2012.

On 4 April 2012, the Court received a letter from the Municipal Court in
Prizren, attached to which was a copy of the return receipt, which
confirmed the date of service of the judgment to the Applicants.

On 25 June 2013 the Review Panel considered the Report of the Judge
Rapporteur and made a recommendation to the Court on the
Inadmissibility of the Referral.

Summary of facts
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11.

12.

13.

14.

On an unspecified date the Applicants filed a lawsuit with the Municipal
Court in Dragash, requesting confirmation of the ownership over an
area of 4,83 m2, which in May 2007 was fenced by another person R.S. ,
and attached to his cadastral parcel No. 632, which according to the
Applicants belongs to them, respectively it is part of cadastral parcel No.
631.

On 12 January 2010, Municipal Court in Dragash adopted judgment
P.br.43/07, which rejected the lawsuit of the Applicants as ungrounded.
In the reasoning part of this judgment is stated that: “The court in this
legal matter administered the evidence and performed an onsite
inspection by the court in the presence of geodesy experts eng. M.H.
and X. I, read the conclusions of their findings as well as listened as
witnesses the same, reviewed the sketch drafted by the hired experts,
and heard the witness S.I., reviewed a copy of the plan issued by the
Directorate for Cadastre and Geodesy dated 13.11.2006, so that with
the full evaluation of all the administered evidence one by one and in
mutual relation with the other evidence and confirmed facts, and
pursuant to article 8 of the LCP decided as in the enacting clause of this
judgment...”

On an unspecified date, the Applicants filed an appeal with District
Court in Prizren, against judgment P.br.43/07, of Municipal Court in
Dragash.

On 5 June 2012, District Court in Prizren adopted its judgment GZ.br.
99/2010, which rejected the appeal of the Applicant as ungrounded, and
confirmed the judgment P.br.43/07, of Municipal Court in Dragash,
adopted on 12 January 2010.

Applicants’ allegations

15.

16.

The Applicants alleges that the judgment of the District Court violated
the rights as guaranteed by the Constitution and the ECHR, respectively
Article 31 [right to a fair and impartial trial] of the Constitution and
Article 6 paragraph 1 [right to a fair trial] of the ECHR in conjunction
with Article 1 of the Protocol 1 to the ECHR.

According to the Applicants the “violation of their rights is a
consequence of the actions of the first instance court — Municipal Court
in Dragash, which failed to preserve its impartiality during this
procedure in detriment of the Applicants and also applied wrongfully
the provisions of substantive law. “



17.

18.
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Furthermore, the Applicants claim that “Municipal Court refused to
consider the proofs presented by the Applicants, which would prove
important facts related to the property dispute in question.”

In addition, the Applicants allege that District Court in Prizren did not
treat their appeal in a proper manner, but “only gave a general
evaluation without real and based reasoning, without logical content
on the refusal of the claimants’ appeal and approval of the first
instance judgment.”

Admissibility of the Referral

19.

20.

21.

22,

The Court observes that, in order to be able to adjudicate the Applicants’
complaint, it is necessary to first examine whether the Applicants have
fulfilled the admissibility requirements laid down in the Constitution as
further specified in the Law and the Rules of Procedure.

In this respect, the Court refers to Article 49 of the Law on
Constitutional Court provides:

“The referral should be submitted within a period of four (4) months.
The deadline shall be counted from the day upon which the claimant has
been served with a court decision. In all other cases, the deadline shall
be counted from the day when the decision or act is publicly announced.

If the claim is made against a law, then the deadline shall be counted
from the day when the law entered into force”

The Court notes that the referral was submitted to the Court by mail 3
(three) days after the deadline. However, taking into account that the
first working day after the deadline was 31 December 2012, the date on
which the referral was submitted, the Court considers that the referral
was submitted in compliance with Article 49 of the Law.

Moreover, the Court refers to Article 113.7 of the Constitution which
provides that:

“Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution,
but only after exhaustion of all legal remedies provided by law.”

and Article 47.2 of the Law which provides that:
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23.

24.

25.

26.

“The individual may submit the referral in question only after he/she
has exhausted all the legal remedies provided by the law.”

In this respect, the Court notes that the principle of subsidiary requires
that the Applicants exhaust all procedural possibilities in the regular
proceedings in order to prevent the violation of the constitution or, if
any, to remedy such violation of a fundamental right.

The Court wishes to emphasize that the rationale for the exhaustion rule
is to afford the authorities concerned, including the courts, the
opportunity to prevent or put right the alleged violation of the
Constitution. The rule is based on the assumption that the Kosovo legal
order will provide an effective remedy for the violation of constitutional
rights. (see, mutatis mutandis, ECHR, Selmouni v. France, no.
25803/94, decision of 28 July 1999). However, it is not necessary for the
constitutional rights to be explicitly raised in the proceedings concerned.
As long as the issue was raised implicitly or in substance, the exhaustion
of remedies is satisfied (see, mutatis mutandis, ECHR, Azinas v. Cyprus,
no. 56679/00, decision of 28 April 2004).

In the present case, the Court notes that the Applicants in their
submission, have not substantiate in whatever manner, why they
consider that legal remedies mentioned in Law No. 03/L-006 on
Contested Procedure, would not be available, and if available, would not
be effective and, therefore, not need to be exhausted (see mutatis
mutandis AhmetArifaj v Municipality of Klina — KI23/09, Resolution on
Inadmissibility of 20 April 2010). Applicants, however, must first
attempt to seek relief through available remedies before concluding that
such remedies are ineffective. The abstract allegation that available
remedies are ineffective does not satisfy the exhaustion requirement
(see Tmava et al. v. Ministry of Transport and Telecommunications, KI-
17/10, Resolution on Inadmissibility of 15 October 2010).

Therefore, the Applicants have not exhausted all legal remedies available
under applicable law, as required by Article 113.7 of the Constitution and
Article 47.2 of the Law.

FOR THESE REASONS
The Constitutional Court, pursuant to Article 113.7 of the Constitution,

Article 20 of the Law and the Rule 36 (1) a) of the Rules of Procedure, on
8 July 2013, unanimously
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DECIDES
1. TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this decision to the Parties

I11. TO PUBLISH the decision in the Official Gazette, in accordance with
Article 20 (4) of the Law; and

IV.  This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court
Snezhana Botusharova Prof. Dr. Enver Hasani
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KI 128/12, Shaban Hoxha, date on 12 July 2013- Request for
Constitutional review of the Judgment of the Supreme Court of
Kosovo, Rev. no. 316/2011, of 14 June 2012

Case KI 128/12, Resolution on Inadmissibility of 8 July 2013

Keywords: Individual referral, manifestly ill-founded, Resolution on
inadmissibility

The Applicant alleges that the challenged judgment has violated his rights
guaranteed by the Constitution of the Republic of Kosovo, as follows: Article
49 (Right to Work and Exercise Profession), Article 24 (Equality before the
Law) and Article 6 of European Convention on Human Rights (Right to a Fair
and Impartial Trial).

The Applicant also states that the Supreme Court of Kosovo, by rendering the
revision upon his request, put him into unequal position before the law,
because in the case identical with his case, it rendered the Judgment Rev. no.
152/2009, dated 12 April 2010, by which that court approved the revision of
that Applicant, while it rejected the revision filed by him.

In these circumstances, the Applicant has not sufficiently substantiated his
allegation and he has not referred the matter in a legal manner and it cannot
be concluded that the Referral is well-founded, therefore the Court, pursuant
to the Rule 36 paragraph 2 items c¢ and d, finds that the Referral should be
rejected as manifestly ill-founded and consequently rejected the Referral as
inadmissible.
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RESOLUTION ON INADMISSIBILITY
in
Case no. KI128/12
Applicant
Shaban Hoxha
Request for constitutional review of the Judgment of the Supreme
Court of Kosovo, Rev. no. 316/2011, of 14 June 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge

Applicant

1. The Applicant is Mr. Shaban Hoxha (hereinafter: the Applicant) from
Prishtina, with residence in Prishtina, “Nazim Gafurri” Str., no. 13.

Challenged decision

2. The challenged decision of the public authority is the Judgment of the
Supreme Court in Prishtina,Rev. no. 316/2011, dated 14 June 2012, for
which, in the form for submission of Referral to the Court the party has
stated that it was served on him on 4 December 2012.

Subject matter

3. The subject matter of the case submitted to the Constitutional Court of
the Republic of Kosovo (hereinafter: the Court) on 6 December 2012 is
the constitutional review of the Judgment of the Supreme Court in
Prishtina, Rev. no. 316/2011, dated 14 June 2012, by which the
Applicant’s revision, filed against the Judgment of the District Court in
Prishtina, Ac. no. 784/2009, dated 11 March 2011, was rejected.
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Legal basis

4.

Article 113.7 of the Constitution; Article 22 of the Law on Constitutional
Court of the Republic of Kosovo, Nr. 03/L-121, of 15 January 2009, and
Rule 56 (2) of the Rules of Procedure of the Constitutional Court of the
Republic of Kosovo.

Proceedings before the Court

5.

On 10 December 2012, the Applicant submitted the Referral to the
Constitutional Court and the same was registered with the Court under
No. KI128/12.

On 14 January 2013, by Decision GJ. R. KI128/12, the President of the
Court appointed the Deputy President, Prof. Dr. Ivan Cukalovi¢, as
Judge Rapporteur. On the same day, the President appointed the Review
Panel composed of judges:Almiro Rodrigues (Presiding), Snezhana
Botusharova and Kadri Kryeziu (members).

On 25 March 2013, the Court notified the Applicant and the Supreme
Court of the registration of Referral.

On 17 June 2013, the Review Panel considered the report of the Judge
Rapporteur and made a recommendation to the Court on the
inadmissibility of the Referral.

Summary of the facts

9.

10.

On 23 October 2003, Kosovo Energy Corporation( hereinafter: KEK) —
Pension Fund, rendered Decision no. 171/29 on application for pension,
which is dedicated to the Applicant Mr. Shaban Hoxha, thereby
approving Mr. Hoxha’s request for early pension at the KEK, namely
pension of “B” category, all this in compliance with UNMIK Regulation
2001/35 and with KEK Pension Fund Statute.

In the abovementioned decision it was determined that the payment of
pension for Mr. Hoxha will start on 1 November 2003 and will end on 1
December 2008, while the amount of monthly pension shall be 105
Euros. In the decision it was also stated that the unsatisfied party may
file an appeal within the time limit of 15 days with the Committee for
Resolution of Disputes, through the KEK- Pension Fund Administration.



11.

12.

13.

14.

15.

16.
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From the documentation submitted by the Applicant together with the
Referral, the Court finds that no appeal was filed against the decision of
the KEK -Pension Fund.

After 1 December 2008, KEK terminated the payment of pension to Mr.
Shaban Hoxha and this fact is concluded by the Judgment of the
Municipal Court in Prishtina, CI. No. 437/2008.

On 26 March 2009, the Municipal Court in Prishtina rendered
Judgment CI. No. 437/2008, by which it rejected the claim of the
claimant, Mr. Shaban Hoxha from Prishtina, where he had requested
from the Court to oblige the respondent KEK to pay the pension to him
according to the Decision no. 171/129, dated 23 October 2003, starting
from 1 December 2008 until the conditions for payment exist.

In the reasoning of this Judgment, the Municipal Court in Prishtina
concluded among others:

“The parties did not dispute the fact that the claimant realized
supplementary pensions for 60 months, at a monthly amount of 105
Euros, nor they disputed the fact that after 60 months, to the
claimant such payment was terminated, respectively, on
01.12.2008.” The Court also concluded that “the fact was determined
that the respondent fulfilled in entirety its obligations towards the
claimant, provided by the claimant’s decision on pension” and that “it
follows that the statement of claim of the claimant on extension of the
pension of payment even after the date 01.12.2008 is ungrounded,
therefore it decided to reject the same as such.”

On 11 March 2011, the District Court in Prishtina rendered Judgment
Ac. no. 784/2009, by which it rejected the appeal of Mr. Shaban Hoxha
as ungrounded, with the reasoning that “according to this court, the
first instance court’s conclusion, that the statement of claim of claimant
is ungrounded, is fair. The first instance court judgment is based on a
correct and complete determination of factual situation, upon which
the substantive law was applied correctly.”

On 14 June 2012, the Supreme Court of Kosovo, deciding upon the
request of the Applicant, rendered Judgment Rev. 316/2011, by which it
rejected the revision filed by the Applicant against the Judgment of the
District Court in Prishtina as ungrounded.
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17.

18.

In the reasoning of the Judgment, the Supreme Court stated that: “The
Supreme Court of Kosovo, starting from such state of the matter, found
that the courts of lower instances have correctly applied the
substantive law, when they found that the statement of claim of the
claimant is ungrounded.”

Finally, on 10 December 2012, unsatisfied with the courts’ decisions, Mr.
Hoxha filed a Referral with the Constitutional Court.

Applicant’s allegations of constitutional violations

19.

20.

The Applicant alleges that the challenged judgment has violated his
rights guaranteed by the Constitution of the Republic of Kosovo, as
follows: Article 49 (Right to Work and Exercise Profession), Article 24
(Equality before the Law) and Article 6 of European Convention on
Human Rights (Right to a Fair Trial).

The Applicant also states that the Supreme Court of Kosovo, by
rendering the revision upon his request, put him into unequal position
before the law, because in the case identical with his case, it rendered
the Judgment Rev. no. 152/2009, dated 12 April 2010, by which that
court approved the revision of that Applicant, while it rejected the
revision filed by him.

Assessment of admissibility of the Referral

21.

22,

23.

In order to be able to adjudicate the Applicant’s Referral, the
Constitutional Court first assesses whether the Applicant has met the
admissibility requirements laid down in the Constitution, the Law on
Constitutional Court and Rules of Procedure.

In this regard, the Court refers to Article 113.1 of the Constitution
[Jurisdiction and Authorized Parties] which provides:

“The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties”.

The Court also takes into consideration Rule 36 of the Rules of
Procedure of the Constitutional Court, which provides:

“(1) The Court may only deal with Referrals if:

(c) the Referral is not manifestly ill-founded.



24.

25.

26.

27.

28.
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Referring to the Applicant’s Referral and alleged violations of the
constitutional rights, the Constitutional Court concludes that the
Applicant has exhausted all legal remedies available to him under the
law, and he has filed the Referral within legal time limit provided by
Article 49 of the Law on Constitutional Court, therefore in these
circumstances, the Court will review merits of the alleged constitutional
violations, as presented by the Applicant.

In this respect, the Court emphasizes that the Constitutional Court is not
a fact-finding court and on this occasion it wants to emphasize that the
correct and complete determination of factual state is the full
jurisdiction of regular courts, as in this case of the Supreme Court by
rejecting the claimant’s revision or of the District Court in Prishtina by
rejecting the appeal of the appellant and that its role (the role of the
Constitutional Court) is only to ensure compliance with the rights
guaranteed by the Constitution and other legal instruments and,
therefore, cannot act as a fourth instance court (see, mutatis mutandis,
i.a., Akdivar v. Turkey, 16 September 1996, R. J. D, 1996-1V, par. 65).

The mere fact that Applicants are unsatisfied with the outcome of the
case cannot serve as the right to file an arguable claim on violation of
Article 31 of the Constitution or Article 6 of ECHR (see mutatis
mutandis Judgment ECHR Appl. No. 5503/02, Mezotur-Tisazugi
Tarsulat vs. Hungary, Judgment of 26 July 2005 or
Tengerakisvs.Cyprus,no.35698/03, decision dated 9 November 2006,
§74).

The Applicant did not present any valid argument that would support
his allegations of violation of Article 49 of the Constitution and apart
from the claim that he had a lawful decision on pension and his request
that the pension should continue to be paid, he did not justify how his
constitutionally guaranteed right was violated. Further, the regular
courts, in regular and legal proceedings, have concluded that the
obligations that derive from the decision of the respondent KEK and
which are in favor of Mr. Hoxha have been fulfilled in their entirety. In
fact, the Applicant did not challenge at all the proceedings and the
process in its entirety, but he challenged the final outcome of the court
process, which was not in his favor.

Furthermore, in order for a judgment or a resolution of a public
authority to be declared unconstitutional, the Applicant should prima
facie show before the Constitutional Court that, “the decision of the
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29.

30.

31.

32.

33-

public authority, as such, will be an indicator of a violation of the request
to a fair trial and if, the unreasonableness of that decision is so striking,
that the decision can be considered as grossly arbitrary.” (See, ECtHR,
Khamidov vs. Russia, no. 72118/01, Judgment dated 15 November 2007,

§ 175).

In the Judgment of Supreme Court, Rev. 316/2011, dated 14 June 2012,
the Constitutional Court has not found elements of arbitrariness or
alleged violation of human rights, as alleged by the Applicant.

As regards the allegation of violation of the right guaranteed by Article
24 of the Constitution (Equality before Law), which the Applicant alleges
that it has been violated, justifying this with the fact that in an identical
case the Supreme Court rendered a different judgment, the Court
concludes that in the case mentioned by the Applicant, the judicial
process was in essence fundamentally different.

In fact, in the case of the Applicant Z. B. (which is alleged to be
identical), also a KEK pensioner, the Municipal and District Court
decided in favor of the Applicant Z. B., while, after revision filed by KEK,
the Supreme Court (Rev. no. 152/2009, of 12 April 2010), approved as
grounded the KEK revision, that is, the revision of the responding party
and not claimant’s revision, and in these circumstances, the Court
cannot conclude that there was a violation of Article 24 of the
Constitution.

The Court also states that the Applicant did not present as evidence the
act of individual agreement concluded between him and KEK, as the
Applicants of the Referrals filed by groups of KEK employees had, as
well as former pensioners of this company, where it was stated that the
pension would be paid “until the establishment and functioning of the
Invalidity and Pension Insurance Fund in Kosovo” (See Judgments of
the Constitutional Court, dated 23 June 2010, of the Applicant Mr. Imer
Ibrahimi and 48 others, and the Applicant Mr. Gani Prokshi and 15
others), but he had a decision on pension on a precisely fixed term,
which he accepted and did not challenge it, therefore the Court has not
found arguments to treat this Referral as other abovementioned cases
before this Court which were filed by groups of former KEK employees.

In these circumstances, the Applicant has not sufficiently substantiated
his allegation and he has not referred the matter in a legal manner and it
cannot be concluded that the Referral is well-founded, therefore the
Court, pursuant to the Rule 36 paragraph 2 items ¢ and d, finds that the
Referral should be rejected as manifestly ill-founded and consequently
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FOR THESE REASONS
The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article
20 of the Law on Constitutional Court and in compliance with the Rule 56 (2)
of the Rules of Procedure, on 8 July 2013, unanimously
DECIDES
I. TO REJECT the Referral as inadmissible;

II. This Decision shall be notified to the Parties and shall be published in
the Official Gazette, in accordance with Article 20 (4) of the Law; and

III. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court
Prof. dr. Ivan Cukalovi¢ Prof. dr. Enver Hasani
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KI 60/13, Bujar Shatri, date 12 July 2013- Requesting
Constitutional Review of the regular court proceedings against Mr.
Bujar Shatri.

Case KI 60/13, Resolution on Inadmissibility of 19 June 2013

Keywords: non-disclosure of identity, non-exhaustion, right to privacy,
violations of individual rights and freedoms

The applicant filed a Referral pursuant to Article 113.7 of the Constitution of
Kosovo alleging that “In the case file of the criminal offence, which was closed
with the Judgment of the Municipal Court of 18 December 2012 becoming
final, the court order of the pre-trial judge is missing, i.e. the order for
tapping calls and SMS, which leads to violation of the right to privacy for an
individual through illegal interception of communication, a right guaranteed
by Article 36 of the Constitution of Kosovo.” Furthermore, the Applicant
requests the Court not to have his identity disclosed because he is an official
person.

On the issue of the admissibility of the Referral, the Court held that the
Referral was inadmissible because the Applicant has not pursued available
legal remedies for the alleged violation of his right to privacy. As to the
Applicant’s request for not having his identity foreclosed, the Court rejects it
as ungrounded, because no supporting documentation and information was
provided on the reasons for the Applicant not to have his identity foreclosed.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI60/13
Applicant
Bujar Shatri
Constitutional review of the regular court proceedings against
Bujar Shatri

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge.

Applicant

1. The Referral is submitted by Bujar Shatri (hereinafter: the “Applicant”),
residing in Prizren.

Challenged decision

2. The Applicant challenges the regular court proceedings against him
initiated by the Municipal Public Prosecutor with the indictment of 12
November 2008 and the following court decision that was taken.

Subject matter

3. The Applicant alleges that “Article 36, item 3 of the Constitution, Article
12 of the Universal Declaration of Human Rights and Article 8 of the
International Convention of Human Rights were violated in the
regular court proceedings against the Applicant Mr. Bujar Shatri, by
the District Court in Prishtina with Decision Ap. no. 159/2011, dated 28
December 2011 as well as by the State Prosecutor*.
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4. Furthermore, the Applicant requests the Court not to disclose his
identity because he is a public official.

Legal basis

5. The Referral is based on Article 113.7 of the Constitution, Article 22 of

the Law, No. 03/L-121, on the Constitutional Court of the Republic of
Kosovo of 15 January 2009 (hereinafter: the “Law”) and Rule 56 (2) of
the Rules of Procedure of the Constitutional Court of the Republic of
Kosovo (hereinafter: the “Rules of Procedure”).

Proceedings before the Court

6.

On 18 April 2013, the Applicant submitted the Referral to the
Constitutional Court of the Republic of Kosovo (hereinafter: the
“Court”).

On 29 April 2013, the President of the Constitutional Court, with
Decision No.GJR.KI-60/13, appointed Judge Snezhana Botusharova as
Judge Rapporteur. On the same date, the President of the Constitutional
Court, with Decision No.KSH.KI-60/13, appointed the Review Panel
composed of Judges Almiro Rodrigues (Presiding), Kadri Kryeziu and
Enver Hasani.

On 14 May 2013, the Referral was communicated to the Basic Court in
Prishtina and the State Prosecutors Office.

On 19 June 2013, the Review Panel considered the report of the Judge
Rapporteur and made a recommendation to the Court on the
inadmissibility of the Referral.

Summary of facts

10.

11.

On 25 January 2008, the UNMIK Customs Service submitted to the
Police a request to investigate criminal offences committed by customs
officers. The initiation of this case was made as a result of suspicions
resulting from the interception of telecommunications in another
criminal case.

On 11 September 2008, the Police submitted to the District Public
Prosecutor criminal charges against, amongst others, the Applicant for
suspicion of having committed the criminal acts specified in Article 339
(Abusing Official Position or Authority), Article 25 (Assistance) and



12.

13.

14.

15.

16.

17.

18.
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Article 304 (Failure to Report Criminal Offences or Perpetrators) of the
Provisional Criminal Code of Kosovo (hereinafter: the “PCCK”).

On 12 November 2008, the Municipal Public Prosecutor filed an
indictment (5710-15/2008) with the Municipal Court in Prishtina
against the Applicant for having committed the criminal act specified in
Article 304 (Failure to Report Criminal Offences or Perpetrators) of the
PCCK.

On 10 February 2009, the Municipal Court in Prishtina confirmed the
indictment of the Municipal Public Prosecutor (Decision KA. No.

394/08).

On 29 March 2011, the Municipal Court in Prishtina (Decision P. no.
496/2009) rendered a decision on the admissibility and inadmissibility
of evidence.

On 16 May 2011, the Municipal Court in Prishtina (Judgment P. no.
496/2009) acquitted the Applicant from the criminal charge because
the criminal charge was not supported by any evidence.

On 14 June 2011, the Municipal Public Prosecutor complained against
the Judgment of the Municipal Court of Prishtina of 16 May 2011 to the
District Court in Prishtina.

On 28 December 2011, the District Court in Prishtina (Decision Ap. no.
159/2011) approved the complaint of the Municipal Public Prosecutor
and annulled the Judgment of the Municipal Court of 16 May 2011 and
returned the case to the Municipal Court in Prishtina for retrial. The
District Court in Prishtina held that “the challenged Judgment for now
cannot stand as it contains essential violations of the criminal
procedure provisions provided in Article 403 paragraph 1 item 12 of
the Provisional Criminal Procedure Code of Kosovo [...] because it does
not contain reasons for the decisive facts, the reasons given are unclear
and the conclusion of the first instance court based on the administered
evidence and the evidence it declared inadmissible for the time being
cannot stand.”

On 17 September 2012, the Applicant sent a letter to the President of the
Supreme Court and the President of the District Court in Prishtina
complaining that his human rights and freedoms have been violated
because the District Court of Prishtina, “/...] a panel of judges took an
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19.

20.

21.

unlawful decision to declare as admissible the transcripts with the
content of SMS which are considered as a telephonic communication
while there is no judicial order of the pretrial judge on the measure
“interception of communication” under Article 258 paragraph 2
subparagraph 4 of the Provisional Criminal Procedure Code of Kosovo.
It is very clear based on the applicable law that the content of the
telephonic messages (SMS) cannot be considered to fall in the “record
of phone calls and sms”. The content of the SMSes is considered
communication, the interception of which requires the obtaining of a
Jjudicial order pursuant to Article 258 paragraph 2 subparagraph 4 of
the Provisional Criminal Procedure Code of Kosovo. This judicial
decision is also completely in contradiction with Chapter II of the
Constitution of Kosovo, because Article 36 item 3 of the Constitution
guarantees the individual’s Right to Privacy, I quote “Secrecy of
correspondence, telephony and other communication is an inviolable
right. This right may only be limited temporarily by court decision if it
is necessary for criminal proceedings or defense of the country as
defined by law.” For the violation to be more drastic in the case file
except for the missing of a judicial order of the pre-trial judge, in the
case file for me — residing in Prizren, there is no order whatsoever for
the metering of phone calls and SMS by the prosecutor in the case,
which adds to my concern about the illegal interception of
communications and violation of privacy.”

On 18 September 2012, the President of the Supreme Court replied to
the Applicant stating that “/...J now we as a Supreme Court can neither
comment nor interfere with the judicial decisions of the lower
instances. [...] but you should wait for the ending of the legal
proceedings which for the time being are pending.”

On 25 October 2012, the Municipal Court in Prishtina (Judgment P. no.
1786/2012) in the retrial acquitted the Applicant from the criminal
charge because the criminal charge was not supported by any evidence.
The Applicant claims that this Judgment became final on 18 December
2012.

Furthermore, no supporting documentation was provided on the
reasons for the Applicant not to have his identity disclosed.

Applicant’s allegations

22,

The Applicant alleges that “In the case file of the criminal offence, which
was closed with the Judgment of the Municipal Court of 18 December
2012 becoming final, the court order of the pre-trial judge is missing,



BULLETIN OF CASE LAW| 97

i.e. the order for tapping calls and SMS, which leads to violation of the
right to privacy for an individual through illegal interception of
communication, a right guaranteed by Article 36 of the Constitution of
Kosovo.”

Admissibility of the Referral

23.

24.

25.

26.

The Court observes that, in order to be able to adjudicate the Applicant’s
complaint, it is necessary to first examine whether he has fulfilled the
admissibility requirements laid down in the Constitution as further
specified in the Law and the Rules of Procedure.

In this respect, the Court notes Article 113.1 and Article 113.7 of the
Constitution which provide:

“1. The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties. (...)

7. Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution,
but only after exhaustion of all legal remedies provided by law".

and Article 47.2 of the Law, which provides: “The individual may
submit the referral in question only after he/she has exhausted all the
legal remedies provided by the law.”

In this respect, the Court notes that the principle of subsidiary requires
that the Applicant exhausts all procedural possibilities in the regular
proceedings in order to prevent the violation of the constitution or, if
any, to remedy such violation of a fundamental right.

The Court wishes to emphasize that the rationale for the exhaustion rule
is to afford the authorities concerned, including the courts, the
opportunity to prevent or put right the alleged violation of the
Constitution. The rule is based on the assumption that the Kosovo legal
order will provide an effective remedy for the violation of constitutional
rights. (see, mutatis mutandis, ECHR, Selmouni v. France, no.
25803/94, decision of 28 July 1999). However, it is not necessary for the
constitutional rights to be explicitly raised in the proceedings concerned.
As long as the issue was raised implicitly or in substance, the exhaustion
of remedies is satisfied (see, mutatis mutandis, ECHR, Azinas v. Cyprus,
no. 56679/00, decision of 28 April 2004).
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27.

28.

29.

In the present case, the Court notes that the Applicant received a
favorable judgment by the Municipal Court of Prishtina acquitting him
of the criminal charge. However, the Applicant requests that the
Constitutional Court renders a decision on whether the Applicant’s right
to privacy has been violated. In this regard, the Court notes that the
Applicant has not pursued available legal remedies for the alleged
violation of his right to privacy.

Therefore, the Applicant has not exhausted all legal remedies available
under applicable law, as required by Article 113.7 of the Constitution and
Article 47.2 of the Law.

As to the Applicant’s request for not having his identity disclosed, the
Court rejects it as ungrounded, because no supporting documentation
and information was provided on the reasons for the Applicant not to
have his identity disclosed.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article
47.2 of the Law and Rule 56 (2) of the Rules of Procedure, on 4 July 2013,

unanimously
DECIDES
I.  TO REJECT the Referral as Inadmissible;
II. TO REJECT the Applicant’s request not to have his identity disclosed;
III. TO NOTIFY this Decision to the Parties;
IV. TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20 (4) of the Law;
V. TO DECLARE this Decision effective immediately.
Judge Rapporteur President of the Constitutional Court

Snezhana Botusharova Prof. Dr. Enver Hasani
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KI39/13, Bardhyl Krasniqi, date 12 July 2013- Constitutional
Review of the Decision of former District Court in Prizren KA. No.
31/2012, dated 14 March 2012, and of the Decision KA. No. 31/2012,
dated 20 March 2012

Case Nr. KI39/13, Resolution on Inadmissibility of 19 June 2013

Keywords: individual referral, criminal dispute, right to fair and impartial
trial, violation of criminal law, manifestly ill-founded.

The Applicant claimed that the former District Court in Prizren, by Decision
KA. No. 31/2012 dated 14 March 2012, violated his constitutional rights
guaranteed by Article 31 of the Constitution. The Applicant alleged that the
judicial authority, by the abovementioned Decisions, committed a violation of
criminal law and violation of his fundamental rights, by accusing and keeping
him unfairly in the detention on remand for the criminal offence of
"aggravated murder in co-perpetration" under Article 147, paragraph 1, item
4 e of PCCK. He claimed that the court is not impartial, because of family ties
between the Prosecutor and the Forensic Doctor with the victim of the alleged
murder.

The Court in this case reviewed the matters regarding the pre-trial proceedings
and regarding the main hearing of the case. In the first, the Court noted that
the Applicant did not show by any evidence, how and why the former District
Court in Prizren violated his rights and fundamental freedoms guaranteed by
the Constitution. Whereas, as for the main hearing of the case, the Court found
that the Referral is premature since the case was still pending with the regular
courts. Therefore, In accordance with the principle of subsidiarity, the
Applicant was obliged to exhaust all legal remedies provided by law, as
stipulated by Article 113.7 of the Constitution. In all, the Referral was found
inadmissible.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI39/13
Applicant
Bardhyl Krasniqi
Constitutional Review of the Decision of former District Court
in Prizren KA. no. 31/2012, dated 14 March 2012, and of the
Decision

KA.no.31/2012, dated 20 March 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge

Applicant

1. The Applicant is Mr. Bardhyl Krasniqi, from the village of Dejné,
municipality of Rahovec.

Challenged Decision

2. The challenged court decision is the Decision of the former District
Court in Prizren (KA. no. 31/2012), dated 14 March 2012, and the
Decision (KA. No. 31/2012) dated 20 March 2012, which, according to
the Applicant, were served on him on 13 April 2012.

Subject Matter

3. The subject matter of this Referral is the constitutional review of the
Resolution of the former District Court in Prizren (KA. No. 31/2012)
dated 14 March 2012 and the Resolution (KA. No. 31/2012) dated 20
March 2012. The Applicant alleges that these Decisions violated his right
to a fair and impartial trial.
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Legal basis

4.

The Referral is based on Article 113.7 of the Constitution of the Republic of
Kosovo (hereinafter: the “Constitution”), Article 47.1 of the Law on the
Constitutional Court of Republic of Kosovo, No. 03/L-121 of 15 January
2009 (hereinafter: the “Law”), and Rule 28 of the Rules of Procedure of
the Constitutional Court of the Republic of Kosovo (hereinafter: the
“Rules”).

Proceedings before the Court

10.

11.

On 14 March 2013, the Applicant submitted his Referral to the
Constitutional Court.

On 25 March 2013, the President of the Courtappointed Judge Snezhana
Botusharovaas Judge Rapporteur and the Review Panel composed of
Judges: Robert Carolan (Presiding), Almiro Rodrigues (member) and Prof.
Dr. Enver Hasani (member).

On 3 April 2013, the Court notified the Applicant about the registration of
the Referral and requested him to provide the necessary documents to
complete the Referral.

On 12 April 2013, the Constitutional Court requested the Basic Court in
Prizren to provide the complete case file of the Applicant, including the
indictment of the District Public Prosecutor (PP.no.239/2011) dated 20
February 2002, and the decisions of all court instances.

On 23 April 2013, the Court received the document 1.GJA.no.1/13-61,
dated 18 April 2013, from the Basic Court in Prizren, which notified the
Constitutional Court that the Applicant’s case file (P.nr.61/12) had been
transferred to the Basic Court in Gjakova, according to subject matter
jurisdiction.

On 13 May 2013, the Basic Court in Gjakova, submitted the complete case
file of the Applicant, in compliance with the Court’s request.

On 19 June 2013, the Review Panel reviewed the report of the Judge
Rapporteur, and recommended to the Court that the Referral be declared
inadmissible.

Summary of facts
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12.

13.

14.

On 20 February 2012, the District Public Prosecutor of Prizren filed an
indictment (PP.no.239/2011) against the Applicant and his brother, Mr.
Halil Krasniqi, charging them with murder and assistance in the
commission of murder, under article 146. in conjunction with article 25 of
the Provisional Criminal Code of Kosovo (PCCK).

On 14 March 2012, the former District Court of Prizren (KA. no.31/12)
confirmed the indictment against the Applicant and Mr. Halil Krasniqi
The Applicant and Mr. Halil Krasniqi pleaded not-guilty to these criminal
charges. In the conclusion part of the Resolution regarding the
confirmation of the indictment the court stated:

“Since the judge for confirmation of indictment reachedthe conclusion
that the circumstances do not exist for dismissing the indictment and
terminating the criminal proceedings against the defendents for the
criminal offences of which they are charged, as provided for by
Article 316, paragraph 1-3 of the Provisional Criminal Procedure
Code of Kosovo (PCPCK), and the indictment contains in itself
sufficient evidence, which justifies the reasonable suspicion that the
defendants have committed the criminal offences for which they are
charged, therefore confirmed the same. Therefore, the court decided
as perthe enacting clause of this resolution in compliance with Article
316, paragraph 4 and Article 318, paragraph 1 item 1 and paragraph
2 of PCPCK.”

On 20 March 2012, the former District Court of Prizren rendered Decision
KA. no.31/12, amending its previous Decision (KA. 31/12), dated 14 March
2012., in the introductory part, deleting the criminal offence of murder,
provided by Article 146 of PCCK and of assistance in the commission of
the criminal offence of murder under Article 146 in conjunction with
Article 25 of PCCK, and replacing these with the criminal offence of co-
perpetration of Aggravated Murder under Article 147 paragraph 1 item 4,
in conjunction with Article 23 of the PCCK. The court, justified this
modification of the resolution as follows:

“By the decision of this court KA.no.31/2012, dated 14.03.2012, the
indictment was confirmed against the accused Halil Krasnigi and
Bardhyl Krasniqi [...] because in co-perpetration they have
committed the criminal offence of aggravated murder as provided for
by Article 147, paragraph 1, item 4, in conjunction with Article 23 of
the PCCK. The judge for confirmation of indictment concluded that
during the preparation of the ruling an omission was made and that,
in the introductory part, enacting clause and reasoning whereby



15.

16.

17.

18.

19.

20.

21.
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instead of criminal offences of murder as provided for by Article 146
of PCCK and assistance in commission of criminal offence of murder
as provided for by Article 146 in conjunction with Article 25 of PCCK,
should stand only the criminal offence of commission in co-
perpetration of aggravated murder as provided for by Article 147,
paragraph 1, item 4, in conjunction with Article 23 of the PCCK.”

On 20 April 2012, the defense counsel of the Applicant filed an appeal in
the Supreme Court of the Republic of Kosovo (hereinafter: Supreme
Court) against the Decision of the former District Court (P.no.61/12) dated
20 April 2012, regarding the extension of detention on
remand/confirmation and amendment of the indictment against the
Applicant and his brother Mr. Halil Krasniqi.

On 23 April 2012, the former District Court of Prizren, submitted to the
Supreme Court the case file P. nr.61/12, with respect to the accused.

On 19 December 2012, the Supreme Court, by Decision P.no.300/2012,
rejected as ungrounded the appeal of the defense counsel filed against the
resolution of the former District Court of Prizren (P.no.61/2012) dated 20
April 2012.

On 19 December 2012, the former District Court in Prizren (Decision,
P.no.61/2012) rendered a decision on extension of detention on remand,
as it is stated in the Resolution, for 2 (two) more months until 21 February
2013.

On 14 February 2013, the State Prosecutor, respectively the Serious
Crimes Department pursuant to Article 193, paragraph 1, of the Criminal
Procedure Code of Kosovo (CPCK) and Article 187, paragraphi, sub-
paragraphs 1.1, 1.2, item 1.2.1, 1.2.3, of the CPCK, filed a request for
extension of detention on remand against the Applicant and his brother
Mr. Halil Krasniqi.

On 19 February 2013, the Basic Court in Gjakova, by Decision P.no. 61/12
PZ1, dated 19 April 2013, extended the detention on remand from 21
February 2013 until 21 April 2013 for the accused Halil Krasniqi and the
Applicant.

On 19 April 2013, the Basic Court in Gjakova, by Decision P.no. 61/12 PZ1
dated 19 April 2013, extended detention on remand from 21 April 2013
until 21 June 2013 against the Applicant and the accused Halil Krasniqi.
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22,

It appears that the main hearing in the criminal case against the Applicant
has not yet commenced.

Applicant’s allegations

23.

24.

The Applicant alleges that the former District Court in Prizren, by
Decision KA.nr.31/2012 dated 14 March 2012, and as amended on 20
March 2012, violated his constitutional rights, guaranteed by Article 31
[Right to Fair and Impartial Trial].

The Applicant alleges that the judicial authority, by the abovementioned
Decisions, committed a violation of criminal law and violation of his
fundamental rights, by accusing and keeping him unfairly in the detention
on remand for the criminal offence of “aggravated murder in co-
perpetration” under Article 147 paragraph 1 item 4 e of PCCK. He claims
that the court is not impartial, because of family ties between the
Prosecutor and the Forensic Doctor with the victim of the alleged murder.

Admissibility of the Referral

25.

26.

27.

In order to be able to adjudicate the Applicant’s Referral, the Court has to
assess beforehand whether the Applicant has met the requirements of
admissibility, which are foreseen by the Constitution and further specified
by the Law and the Rules of Procedure.

In the present case, the Court refers to Article 113, paragraph 1
[Jurisdiction and Authorized Parties] which provides that:

1. The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties.
[..]

7. Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution,
but only after exhaustion of all legal remedies provided by law".

Article 47 (2) of the Law on Constitutional Court also provides:

“The individual may submit the referral in question only after he/she
has exhausted all the legal remedies provided by the law.”



28.

29.

30.
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The Court also refers to Article 48 of the Law on Court, which provides
that:

“In his/her referral, the claimant should accurately clarify what
rights and freedoms he/she claims to have been violated and what
concrete act of public authority is subject to challenge”.

Furthermore, Rule 36 (1) (a) and (c) of the Rules of Procedure provides
that:

(1) The Court may only deal with Referrals if:

(a) all effective remedies that are available under the law against
the Judgment or decision challenged have been exhausted, or

(b) the Referral is filed within four months from the date on which
the decision on the last effective remedy was served on the
Applicant, or

(c) the Referral is not manifestly ill-founded.

From the case file, the Court notes that the Applicant challenges the
decisions of the former District Court in Prizren, by which he alleges
that his constitutional rights, guaranteed by Article 31 [Right to Fair and
Impartial Trial] were violated. He further claims that the former District
Court in Prizren, by Resolution KA. No. 31/12 dated 20 March 2012
committed violation of criminal law and his fundamental rights, by
accusing and keeping him unfairly in detention on remand for the
criminal offence of “aggravated murder in co-perpetration” under
Article 147 paragraph 1 item 4 e of PCCK. He claims that the court is not
impartial.

Regarding the pre-trial proceedings

31.

32.

The Constitutional Court notes that the Applicant does not show by any
evidence, how and why the former District Court in Prizren violated his
rights and fundamental freedoms guaranteed by the Constitution.

As regards to the allegation for violation of the criminal law by former
District Court in Prizren, the Court considers that those allegations may
be of the scope of legality. It is the jurisdiction of the regular courts to
apply relevant provisions of the law, in compliance with the
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33-

34.

35.

36.

37

circumstances of the case, in the present case, with the weight of the
charged criminal offence.

In this regard, the Court refers to Rule 36 (1.c) of the Rules of Procedure,
which provides that:

“The Court may only deal with Referrals if:
(c) the Referral is not manifestly ill-founded.”

The Constitutional Court would like to recall that it is not the task of the
Constitutional Court to deal with errors of fact or the law (legality)
allegedly committed by regular courts unless they may have infringed
upon the rights and freedoms protected by the Constitution
(constitutionality).

Therefore, the Court should not act as a court of fourth instance, when
considering the decisions rendered by the regular courts. It is the role of
the regular courts to interpret and apply the pertinent rules of both
procedural and substantive law (see, mutatis mutandis, Garcia Ruiz v.
Spain, no. 30544/96, § 28, European Court on Human Rights [ECHR]

1999-1).

The Constitutional Court did not find that the pertinent proceedings of
the former District Court were in any way unfair or arbitrary (see
mutatis mutandis, Shub v. Lithuania, ECtHR Decision as to the
Admissibility of Application no. 17064/06 of 30 June 2009).

Nevertheless, the Applicant does not explain why and how his rights
were violated, he does not substantiate a prima facie allegation on
constitutional grounds and did no provide evidence that show that his
rights and freedoms guaranteed by Article 31 [Right to Fair and
Impartial Trial] of the Constitution and Article 6 of ECHR have been
violated by former District Court in Prizren. The Applicant has not
substantiated his claim that the prosecutor and the forensic doctor have
family relationships with the victim of the crime of which he is accused,
nor has the Applicant demonstrated how these alleged family
relationships may have affected the judgment of the former District
Court of Prizren.

Regarding the main hearing of the case

38.

The Court observes that the challenged Decision of the former District
Court in Prizren (KA. No. 31/2012) dated 20 March 2012 was served on



39-

40.

41.

42.

43.
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the Applicant on 12 April 2012. The Constitutional Court received the
Applicant’s case file on 27 April 2013, on which occasion it realized that
the Applicant’s detention on remand had been extended several times,
initially by the former District Court in Prizren and later by the Basic
Court in Gjakova (Decision, P.no. 61/12 PZ1 dated 19 April 2013), from
21 April 2013 until 21 June 2013.

After 13 May 2013, the Constitutional Court does not posses any
information regarding the main trial of the case. Therefore, since the
Applicant’s case is still within the pre-trial phase of proceedings, and the
Applicant will still have ample opportunity to present his claims of
judicial bias within the main trial proceedings, from this point of view,
the Court considers that the Referral is premature. As such, the question
arises whether the Applicant has exhausted all available legal remedies.

In accordance with the principle of subsidiarity, the Court considers that
the Applicant is obliged to exhaust all legal remedies provided by law, as
stipulated by Article 113 (7) of Constitution and the other legal
provisions, as mentioned above.

In fact, the purpose of the exhaustion rule is to allow to the regular
courts the opportunity of settling an alleged violation of the
Constitution. The exhaustion rule is operatively intertwined with the
subsidiary character of the constitutional justice procedural frame work
(See, mutatis mutandis, Selmouni v. France [GC], § 74; Kudla v. Poland
[GC], § 152; Andrasik and Others v. Slovakia (dec.).

Thus the principle of subsidiarity requires that the Applicant exhausts
all procedural possibilities in the regular proceedings, in order to
prevent the violation of the Constitution or, if any, to remedy such
violation of a fundamental right. Otherwise, the Applicant is liable to
have its case declared inadmissible by the Constitutional Court, when
failing to use the regular proceedings or failing to report a violation of
the Constitution in the regular proceedings. That failure shall be
understood as a giving up of the right to further object to the alleged
violation. (See, Resolution in Case No. Kl. 07/09, Deme KURBOGAJ
and Besnik KURBOGAJ, Review of Supreme Court Judgment Pkl.nr.
61/07 of24 November 2008, paragraph 18).

Whenever a judicial decision is challenged on the basis of some legal
position that is unacceptable from the viewpoint of human rights and
fundamental freedoms, the regular courts that rendered the decision
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44.

45.

46.

must be afforded the opportunity to reconsider the challenged decision.
That means that, every time human rights violation is alleged, such an
allegation cannot as a rule arrive to the Constitutional court without
being considered firstly by the regular courts.

Therefore, the Court finds that the Applicant has neither built, nor
shown, a prima facie case, either on merits or on the admissibility of the
Referral.

From the reasons above, the Court concludes that the Applicant’s
Referral with respect to the pre-trial proceedings of the confirmation of
indictment, pursuant to Rule 36.1 item (c) of the Rules of Procedure, is
considered as manifestly ill-founded.

In all, the Court concludes that the Applicant’s Referral is inadmissible.

FOR THESE REASONS

The Constitutional Court, pursuant to Rule 36.1 (¢) and Rule 56 (2) of the
Rules, on 8 July 2013, unanimously:

DECIDES
I TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this Decision to the Parties;
III. TO PUBLISH this Decision in accordance with Article 20.4 of the Law;
and
IV. This Decision is effective immediately.
Judge Rapporteur President of the Constitutional Court

Snezhana Botusharova Prof. Dr. Enver Hasani
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KI 35/13, Sali Shala, date 12 July 2013- Constitutional Review of the
Judgment of the Supreme Court of the Republic of Kosovo, PKl. no.
189/2012.

Case KI 35/13, Resolution on Inadmissibility of 17 June 2013

Keywords: individual referral, manifestly ill-founded, right to fair and
impartial trial, violation of individual rights and freedoms

The applicant, Mr. Sali Shala, filed a Referral pursuant to Article 113.7 of the
Constitution of Kosovo challenging the Judgment of the Supreme Court of the
Republic of Kosovo, Pkl. no. 189/2012 of 26 December 2012, as being taken in
violation of his rights guaranteed by Article 31 [Right to Fair and Impartial
Trial] of the Constitution and Article 6 of the ECHR, because allegedly the
judgments of the District Court in Peja and the Supreme Court are in violation
of the principle reformatio in pejus “[...] no one can be injured from its appeal,
cannot have hassle for his appeal, as it happened in the concrete case.”

On the issue of the admissibility of the Referral, the Court held, that the
Referral was inadmissible because the Applicant failed to submit evidence that
the relevant proceedings were in any way unfair or tainted by arbitrariness.
Hence, the Court held that the Referral was manifestly ill-founded pursuant to
Rule 36 (1.c¢) of the Rules of Procedure.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI35/13
Applicant
Sali Shala
Constitutional Review of the Judgment of the Supreme Court of the
Republic of Kosovo, Pkl. no. 189/2012, dated 26 December 2012.

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge.

Applicant

1. The Referral is submitted by Mr. Sali Shala (hereinafter: the
“Applicant”), residing in the village Lipovec, Municipality of Gjakova.

Challenged decision

2. The Applicant challenges the Supreme Court judgment, Pkl. no.
189/2012, of 26 December 2012, which was served on the Applicant on
an unspecified date.

Subject matter

3. The Applicant alleges that his rights under Article 21 [General
Principles], Article 31 [Right to Fair and Impartial Trial] of the
Constitution of the Republic of Kosovo (hereinafter: the “Constitution”)
and Article 6 (Right to fair trial) of the European Convention for the
Protection of Human Rights and Fundamental Freedoms (hereinafter:
the “ECHR”) have been violated.

Legal basis
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The Referral is based on Article 113.7 of the Constitution, Article 22 of
the Law, No. 03/L-121, on the Constitutional Court of the Republic of
Kosovo of 15 January 2009 (hereinafter: the “Law”) and Rule 56 (2) of
the Rules of Procedure of the Constitutional Court of the Republic of
Kosovo (hereinafter: the “Rules of Procedure”).

Proceedings before the Court

5.

9.

On 11 March 2013, the Applicant submitted the Referral with the
Constitutional Court of the Republic of Kosovo (hereinafter: the
“Court”).

On 25 March 2013, the President of the Constitutional Court, with
Decision No.GJR.KI-35/13, appointed Judge Arta Rama-Hajrizi as
Judge Rapporteur. On the same date, the President of the Constitutional
Court, with Decision No.KSH.KI-35/13, appointed the Review Panel
composed of Judges Altay Suroy (Presiding), Snezhana Botusharova and
Kadri Kryeziu.

On 29 March 2013, the Referral was communicated to the Supreme
Court of the Republic of Kosovo.

On 29 March 2013, the Court requested the Applicant to submit the
following additional documents:

a. Judgment of the Municipal Court in Gjakova, P. No. 263/09, of 9
March 2011;

b. Judgment of the Municipal Court in Gjakova, P. No. 263/09, of 10
May 2011;

c. Judgment of the District Court in Peja, Ap. no. 60/11, of 21
December 2011;
d. Judgment of the Supreme Court, Api. No. 3/2012, of 23

September 2012; and

On 18 April 2013, the Applicant replied to the Court submitting the
requested additional documents.
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10.

11.

On 3 June 2013, the President of the Constitutional Court, with Decision
No.GJR.KI-35/13, replaced Judge Arta Rama-Hajrizi with Judge Ivan
Cukalovi¢ as Judge Rapporteur.

On 17 June 2013, the Review Panel considered the report of the Judge
Rapportuer and made a recommendation to the Court on the
Inadmissibility of the Referral.

Summary of facts

12,

13.

14.

15.

16.

On 9 March 2011, the Municipal Court in Gjakova (Judgment P. no.
263/09) found the Applicant guilty for having committed the criminal
act of theft under Article 252 paragraph 1 of the Provisional Criminal
Code of Kosovo (hereinafter: “PCCK”) and issued a punitive order fining
him with 300 euro. The Applicant pursuant to the legal advice written in
the Judgment objected this Judgment to the Municipal Court in
Gjakova.

On 10 May 2011, the Municipal Court in Gjakova (Judgment P. no.
263/09) acquitted the Applicant from the charge because it was not
proven that the Applicant had committed the criminal act. The
Municipal Public Prosecutor complained against this Judgment to the
District Court in Peja.

On 15 November 2011, the District Court in Peja (Judgment Ap. no.
60/11) approved the complaint of the Municipal Public Prosecutor and
found the Applicant guilty for having committed the criminal act of theft
under Article 252 paragraph 1 of the PCCK fining him with 1.200 euro.
The Applicant filed a complaint against this Judgment to the Supreme
Court.

On 23 August 2012, the Supreme Court (Judgment Api. no. 3/2012)
rejected the Applicant’s complaint and upheld the Judgment of the
District Court in Peja. Both the State Prosecutor and the Applicant each
of them filed a request for protection of legality with the Supreme Court
against the Judgment of the District Court in Peja, Ap. no. 60/11 of 15
November 2011, and the Judgment of the Supreme Court, Api. no.
3/2012 of 23 August 2012.

On 26 December 2012, the Supreme Court (Judgment Pkl. no.
189/2012) rejected as unfounded the Applicant’s and the State
Prosecutor’s request for protection of legality. The Supreme Court held
that “The District Court in Peja, acting upon the complaint of the
Municipal Public Prosecutor, Judgment Ap. no. 60/2011 of 15
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November 2011, modified the judgment, so that it found the accused
Sali Shala guilty for the criminal offence of theft as provided by Article
252 par. 1 of PCCK and imposed the fine of €1.200. According to Article
480 of the Provisional Criminal Procedure Code of Kosovo, in such
situations the courts are not bound by the principle reformatio in
petuss, and this deviation from this principle applies to both courts, the
first instance court and the second instance court, because if the court
of first instance, instead of fine, following the objection, would impose
imprisonment sentence and the public prosecutor would complain this
judgment, the second instance court would not be limited by any legal
provision to impose on the accused a harsher sentence. The same
situation would be also when the court imposes a higher fine, while the
second instance court, following the complaint of the public prosecutor
would have a chance to increase even more the fine, within the
minimum of the maximum. If during the review, the court of first
instance would be able to impose the imprisonment sentence, why then
the second instance court cannot impose the same type of punishment,
but at a higher amount, as it acted in this case, since in one aspect, the
court of second instance legally took a role of the first instance court.
So, the allegations of the State Prosecutor and those of the defence,
whether the principle reformatio peiuss has been violated are
unsubstantiated by law.”

Applicant’s allegations

17.

18.

The Applicant alleges that the judgments of the District Court in Peja
and the Supreme Court are in violation of the principle reformatio in
pejus “[...] no one can be injured from its appeal, cannot have hassle
for his appeal, as it happened in the concrete case.”

In this respect, the Applicant alleges that his rights under Article 21
[General Principles], Article 31 [Right to Fair and Impartial Trial] of the
Constitution and Article 6 (Right to fair trial) of the ECHR have been
violated.

Admissibility of the Referral

19.

The Court observes that, in order to be able to adjudicate the Applicant’s
complaint, it is necessary to first examine whether he has fulfilled the
admissibility requirements laid down in the Constitution as further
specified in the Law and the Rules of Procedure.
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20.

21.

22,

23.

24.

25.

26.

In this respect, the Court notes that, for a prima facie case on the
admissibility of the referral, the Applicant must show that the
proceedings in the Supreme Court, viewed in their entirety, have not
been conducted in such a way that the Applicant has had a fair trial or
other violations have been committed by the Supreme Court.

Thus, the Court refers to Rule 36 (1.c) of the Rules of Procedure which
provides that “The Court may only deal with Referrals if: c) the
Referral is not manifestly ill-founded.”

The Court emphasizes that it is not the task of the Constitutional Court
to deal with errors of fact or law (legality) allegedly committed by the
Supreme Court, unless and in so far as they may have infringed rights
and freedoms protected by the Constitution (constitutionality).

Thus, the Court is not to act as a court of fourth instance, when
considering the decisions taken by regular courts. It is the role of regular
courts to interpret and apply the pertinent rules of both procedural and
substantive law (see, mutatis mutandis, Garcia Ruiz v. Spain [GC], no.
30544/96, para. 28, European Court on Human Rights [ECHR] 1999-I).

As a matter of fact, the Applicant does not substantiate a prima facie
claim on constitutional grounds and did not provide evidence showing
that his rights and freedoms have been violated by the Supreme Court.
The Supreme Court provided the Applicant with a well reasoned
judgment interpreting the principle reformatio in pejus and explaining
why this principle cannot be applied in the Applicant’s case, i.e. the
District Court acted and decided upon the complaint of the Municipal
Public Prosecutor and not upon the Applicant’s complaint.

Thus, the Court cannot conclude that the relevant proceedings in the
Supreme Court were in any way unfair or tainted by arbitrariness (see
mutatis mutandis, Shub v. Lithuania, ECHR Decision on Admissibility
of Application No. 17064/06 of 30 June 2009).

Therefore, the Applicant did not show prima facie why and how the
Supreme Court violated his rights as guaranteed by the Constitution and
ECHR. Thus, the Court considers the Referral inadmissible as
manifestly ill-founded.

FOR THESE REASONS

The Constitutional Court, pursuant to Rule 36 (1.c) and Rule 56 (2) of the
Rules of Procedure, on 8 July 2013, unanimously
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DECIDES
I TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this Decision to the Parties;

I11. TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20 (4) of the Law;

IV.  TO DECLARE this Decision effective immediately.

Judge Rapporteur President of the Constitutional Court
Ivan Cukalovié Prof. Dr. Enver Hasani
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KI 12/13, Fatime Thaqi, date 12 July 2013- Constitutional review of
the Judgment of the Supreme Court of Kosovo, A no. 1330/2012 of
27 December 2012.

Case KI 12/13, Resolution on Inadmissibility, of 8 July 2013.
Keywords: Individual Referral, manifestly, ill-founded

The Applicant alleges that the challenged judgment has violated the following
human rights protected by the Constitution: Article 24 [Equality Before the
Law], Article 31 [Right to Fair and Impartial Trial], Article 6 of European
Convention of Human Rights (Right to a Fair Trial).

With reference to the Applicant's Referral and her rights guaranteed by the
Constitution, which are alleged to have been violated, the Court concludes
that: In Article 51 of the Constitution [Health and Social Protection] paragraph
2 is clearly foreseen: "Basic social insurance related to unemployment,
disease, disability and old age shall be regulated by law."

The Constitutional Court, after having reviewed the Applicant's allegations of
the violation of Article 24 of the Constitution [Equality Before Law], concluded
that before this court, the Applicant did not present facts which would prove
her allegation, because in fact, apart from the conclusion that she met the
criteria for pension, she did not provide any evidence as to what was the
inequality before the law that she was subject to and vis-a-vis which persons
she was treated as unequal before the law in the judicial and administrative
bodies.

Under these circumstances, the Applicant "has not sufficiently substantiated
his claim"has failed to submit the referral in legal manner, and based on the
foregoing, the Court finds pursuant to Rule 36, paragraph 2, items c and d,
that it should reject the Referral as manifestly ill-founded.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI12/13
Applicant
Fatime Thaqi
Constitutional review of the Judgment of the Supreme Court of
Kosovo
A no. 1330/2012 of 27 December 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge

Applicant

1. The Applicant is Ms. Fatime Thagqi from village Llapushnik, Municipality
of Drenas.

Challenged decision

2. The challenged decision of the public authority is the Judgment of the
Supreme of Kosovo, A. n0.1330/2012, of 27 December 2012, which was
served on Applicant on 16 January 2013.

Subject matter

3. The subject matter of the case submitted to the Constitutional Court of
the Republic of Kosovo on 4 February 2013 is the constitutional review
of the Judgment of the Supreme Court of Kosovo A. no. 1330/2012 of 27
December 2012 by which the Supreme Court rejected the lawsuit of the
Applicant for assessment of the legality of the Ruling of the Ministry of
Labor and Social Welfare no. 506-406 dated 20.06.2012 in the
procedure of the administrative conflict.
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Alleged violations of the constitutionally guaranteed rights

4. The Applicant alleges that the challenged judgment has violated the
following human rights protected by the Constitution:
a) Article 24 ( Equality Before the Law),
b) Article 31 (Right to Fair and Impartial Trial),
c) Article 6 of European Convention of Human Rights (Right to a
Fair Trial).
Legal basis
5. Article 113.7 of the Constitution of the Republic of Kosovo (hereinafter:

the Constitution), Article 47 of the Law No. 03/L-121 on Constitutional
Court of Republic of Kosovo of 16 December 2009 entered into force on
15 January 2010 (hereinafter: the Law), and Article 29 of Rules of
Procedure of the Constitutional Court of the Republic of Kosovo
(hereinafter: the Rules).

Applicant’s complaint

6.

The Applicant stated that the doctor’s commissions of the Ministry of
Labor and Social Welfare (hereinafter: the MLSW) rejected in illegal
way “the right to disability pension” although she met criteria for such a
pension, while the Supreme Court of Kosovo, by rejecting her claim in
the procedure of administrative conflict, made also the same violation,
because according to the Applicant, she has permanent disability for
work and she proved this by medical documentation.

Proceeding before the Court

7.

On 4 February 2013, the Constitutional Court received the Referral of
Ms. Fatime Thagqi and registered it with no. KI 12/13.

On 26 February 2013 by decision GJR 12/13, the President of the Court
appointed the Judge Rapporteur, the judge prof.dr. Ivan Cukalovi¢ and
the Review Panel composed of judges: Altay Suroy (presiding) and
Snezhana Botusharova and Arta Rama as panel members, and by a
subsequent decision of the President, Judge Arta Rama-Hajrizi was
replaced by the President of the Court, Prof. Dr. Enver Hasani, as a
member of the Review Panel.



10.
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On 12 March 2013, the Constitutional Court notified the Supreme Court
of Kosovo and the Applicant’s representative.

On 15 May 2013 the Review Panel considered the report of the Judge
Rapporteur and made a recommendation to the Court on the
inadmissibility of the Referral.

Summary of the facts

11.

12,

13.

14.

15.

On 27 December 2004 Ms. Fatime Thaqi from village Llapushnik,
Municipality of Drenas submitted a request to the Ministry of Labor and
Social Welfare— Department of Pension Administration(hereinafter:
MLSW-DPA) of Kosovo, by which she requested from this institution to
recognize her the right to Disability Pension.

On 1 November 2005, MLSW-DPA rendereddecision with file no.
5064068, approving her request for pension and informing her that this
Applicant enjoys the right to pension at the amount of 40€ per month,
while for the previous months she will be paid the amount of 200 €.

In this decision it was also stated that Ms. Thaqi "will be invited for the
review” of this decision after three years from the day of approval of the
decision on pension. In the decision, in the legal remedy it was also
stated that “an appeal against this decision is allowed within fourteen
(14) days from the day this decision was notified“, namely to the
Appeals Council of this Ministry.

On 14 December 2011, the Doctor’s Commission for reassessment of
MLSW rendered “Decision after Reassessment” with the same number
of file 5064068 which was dedicated to Ms. Fatime Thagqi, where it was
stated that “your request for disability pension has been REJECTED,”
by concluding at the same time that the Applicant “does not have full
and permanent disability”which consequently implied that the pension
approved by the decision of 1 November 2005, from 14 December 2011
was no longer paid to Ms. Fatime Thaqi.

On 20 June 2012, the Appeals Council for Disability Pensions of the
MLSW rendered Ruling no. of file 5064068, by which it rejected the
appeal of Ms. Fatime Thaqi and concluded that the Decision of the first
instance was “fully based and in compliance with the Law no. 2003/23.”
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16.

17.

18.

19.

In the reasoning of this Ruling, it was stated that the Doctor’s
Commission of first instance has correctly and completely determined
the factual situation and the fact that the candidate does not meet the
criteria under Article 3 of the Law 2003/23 and the fact that the
commission of the second instance, composed of medical experts of
respective fields, has completely analyzed the health documentation of
the Applicant and concluded the same situation as in the enacting clause
of the decision of first instance.

On 27 December 2012, the Supreme Court of Kosovo, deciding upon the
lawsuit of Ms. Thaqi in Administrative Conflict proceedings, rendered
Judgment A. no. 1330, REJECTING the lawsuit filed by Ms. Thagqi.

In the reasoning of its judgment, the Supreme Court stated that “the
respondent has correctly applied the substantive law, when it concluded
that the claimant does not meet the criteria provided by Article 3 of Law
for Disability Pensions and that the doctor’s commissions, composed of
medical experts of respective fields have correctly determined the health
condition of the plaintiff, therefore the Supreme Court from the
allegations in the lawsuit does not find any evidence that it should have
decided differently or that the decisions of MLSW are illegal.

On 4 February 2013, the Applicant submitted her referral to the
Constitutional Court, by attaching to it also the discharge list from the
University Clinical Center of Kosovo (UCCK), from which could be seen
that she was treated in that center from 15 January 2013 until 24
January 2013.

Assessment of admissibility of the Referral

20.

21.

22,

In order to be able to adjudicate the Applicant’s Referral, the Court has
to assess beforehand whether the Applicant has met all the admissibility
requirements, which are laid down in the Constitution, the Law on the
Constitutional Court and the Court’s Rules of Procedure.

With respect to this, the Court refers to Article 113.1 of the Constitution
(Jurisdiction and the Authorized Parties), which provides that:

“The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties.”

The Court also takes into account:

Rule 36 of the Rules of Procedure, which provides that:



23.

24.

25.

26.

27.

28.

29.
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“(1) The Court may only deal with Referrals if:
c) the Referral is not manifestly ill founded.”

With reference to the Applicant’s Referral and her rights guaranteed by
the Constitution, which are alleged to have been violated, the Court
concludes that:

In Article 51 of the Constitution [Health and Social
Protection]paragraph 2 is clearly foreseen: “Basic social insurance
related to unemployment, disease, disability and old age shall be
regulated by law.”

From legal definition of Article 51 of the Constitution it is clearly seen
that the social insurance for “disability, unemployment and old age” is
regulated by LAW, in this case the issue of disability pension is
regulated by the Law No0.2003/23 on Disability Pensions in Kosovo
approved by Kosovo Assembly on 6 November 2003.

The procedures for application and meeting the criteria for enjoying this
right are set forth in this Law, and so is the right to appeal the decisions,
when the parties are unsatisfied with decisions regarding their requests.

The Administrative Committees of MLSW, by rendering the decision
dated 14 December 2011 and the Ruling dated 20 June 2012, acted
precisely in compliance with the provisions of this law. Furthermore,
the Supreme Court while reviewing their legality in the administrative
conflict proceedings by its final Judgment A. no.1330, of 27 December
2012, qualified them as entirely legal and grounded.

The Constitutional Court, after having reviewed the Applicant’s
allegations of the violation of Article 24 of the Constitution (Equality
Before Law), concluded that before this court, the Applicant did not
present facts which would prove her allegation, because in fact, apart
from the conclusion that she met the criteria for pension, she did not
provide any evidence as to what was the inequality before the law that
she was subject to and vis-a-vis which persons she was treated as
unequal before the law in the judicial and administrative bodies.

With respect to the allegations regarding the violation of Article 31 of
the Constitution and Article 6 of ECHR (Fair and Impartial Trial),
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30.

31.

32.

33-

34.

however the Constitutional Court did not find facts, which would
confirm grounded allegation for violation of these provisions, because,
beside mentioning the same fact about meeting the criteria for disability
pension, the Applicant did not substantiate by any fact the irregularity
of the proceedings, be those before medical committees as
administrative bodies that decided based on the law, or before the
Supreme Court in the administrative conflict proceedings.

The Constitutional Court is not a fact-finding court and on this occasion
it wants to emphasize that that the correct and complete determination
of the factual situation is a full jurisdiction of regular courts and in this
case also of administrative bodies and that its role is only to ensure
compliance with the rights guaranteed by the Constitution, therefore, it
cannot act as a "fourth instance court" (see, mutatis mutandis, i.a.,
Akdivar v.Turkey, 16 September 1996, R. J. D, 1996-1V, para. 65).

The Constitutional Court has subsidiary role compared to regular
national judicial or administrative systems and it is desirable that the
national courts or competent administrative bodies with effective
decision making competencies initially have a possibility of deciding on
the issues of the compliance of the internal law with the Constitution
(see ECtHR decision-A, B and C against Ireland [DHM], § 142).

The mere fact that applicants are dissatisfied with the outcome of the
case cannot of itself raise an arguable claim of a breach of Article 31 of
the Constitution (see mutatis mutandisJudgment ECHR Appl. No.
5503/02, Mezotur-Tisazugi Tarsulat vs. Hungary, Judgment of 26 July
2005).

In the same conditions and circumstances, the Constitutional Court had
decided in the same way in case KI101/11 when it rendered the
Resolution on inadmissibility, by rejecting the Referral filed before it as
manifestly ungrounded.

Under these circumstances, the Applicant “has not sufficiently
substantiated his claim” ,has failed to submit the referral in legal
manner , and based on the foregoing, the Court finds pursuant to Rule
36 paragraph 2 items c¢ and d that it should reject the Referral as
manifestly ill-founded, and consequently
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FOR THESE REASONS
The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article
20 of the Law on Constitutional Court and in compliance with the Rule 56 (2)
of the Rules of Procedure, on 8 July 2013, unanimously
DECIDES

L. TO REJECT the Referral as inadmissible;

II. This Decision shall be notified to the Parties and shall be published in
the Official Gazette, in accordance with Article 20 (4) of the Law on the
Constitutional Court; and

III. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court
Prof. Dr. Ivan Cukalovié Prof. Dr. Enver Hasani
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KI 09/12, Lavdérije Telaku, date 16 July 2013- Request for
Constitutional review of the Decision of the Supreme Court of
Kosovo Rev. I. no. 481/2009 dated on 18 October 2011 and
Judgment ofthe Supreme Court of Kosovo Ac. no. 79/2011 dated on
24 November 2011

Case KI 09/12, Resolution on Inadminissibility of 25 June 2013

Keywords:Individual Referral, manifestly ill-founded, Resolution on
Inadmissibility, family dispute

The Applicant filed the Referral based on Article 113.7 of the Constitution of
Kosovo, claiming that the Decision of the Supreme Court Rev.I. nr. 481/2009
and Judgment of the Supreme Court Ac.no.79/2011, concerning a family
dispute have violated her rights guaranteed with the Constitution. The
Applicant alleges that the consequences of these decisions violate her rights
guaranteed with the Constitution of the Republic of Kosovo, without
mentioning which specific rights.

The Court notes that the Applicant in her Referral stated that the judgments
and decisions of the regular courts violated Family Law, respectively
provisions regulating the issue of housing. However, the Applicant did not
specify which provisions of the Constitution or the Law have been violated.

The Constitutional Court reiterated that it is not its task under the
Constitution to act as a court of appeal, or a court of fourth instance, in respect
of the decisions taken by ordinary courts and that it is the role of the later to
interpret and apply the pertinent rules of both procedural and substantive law.
The Constitutional Court can only consider whether the evidence has been
presented in such a manner and the proceedings in general, viewed in their
entirety, have been conducted in such a way that the Applicant had a fair trial.

Since the Applicant failed to show why and how the regular courts violated her
rights as guaranteed by Constitution, the Court declared the Referral
inadmissible.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI 09/12
Applicant

Lavdérije Telaku

Request for Constitutional review of the Decision of the Supreme
Court of Kosovo Rev. I. no. 481/2009 dated on 18 October 2011
and
Judgment of the Supreme Court of Kosovo Ac. no. 79/2011 dated
on 24 November 2011

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge

Applicant

1. The Applicant is Mrs. Lavdérije Telaku (hereinafter: the Applicant),
residing in Prizren.

Challenged decision

2. The challenged decisions are: Decision of the Supreme Court of the
Republic of Kosovo, (hereinafter: Supreme Court) Rev. I. nr. 481/2012
of 18 October 2011 andJudgment of the Supreme Court, Ac nr. no.
79/2011 of 24 November 2011

Subject matter

3. The subject matter of the Referral is the assessment of the
Constitutionality of the Supreme Court Decision Rev. I. no. 481/2009 of
18 October 2011 and the Supreme Court Judgment Ac. no. 79/2011 of 24
November 2011, concerning a family dispute. The Applicant claims that
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the consequences of these decisions violate her rights guaranteed with
the Constitution of the Republic of Kosovo (hereinafter: the
Constitution), without mentioning which specific rights.

Legal basis

4.

Article 113.7 of the Constitution, Article 47 of the Law no. 03/L-121 on
the Constitutional Court of the Republic of Kosovo of 16 December
2008, which entered into force on 15 January 2009 (hereinafter: Law)
and rule 28 of the Rules of Procedure of the Constitutional Court of the
Republic of Kosovo (hereinafter: Rules of Procedure).

Proceedings before the Court

5.

10.

On 31 January 2012, the Constitutional Court received the Referral
submitted by the Applicant and registered it under no. KI 09/12.

On 1 February 2012, the Applicant has been notified on the registration
of this Referral and additional documentation was required from her in
order to complete the submitted referral.

On 21 February 2012, the President, by Decision No. GJR. 09/12,
appointed Altay Suroy as Judge Rapporteur. On the same date, the
President, by Decision No. KSH. 09/12, appointed the Review Panel
composed of Judges: Ivan Cukalovi¢ (Presiding), Gjyljeta Mushkolaj
(member) and Iliriana Islami (member).

On 2 July 2012, the President, by Decision GJR. 09/12 reappointed the
new Review Panel composed of judges: Ivan Cukalovi¢ (presiding),
Kadri Kryeziu, is appointed to replace Judge Gjyljeta Mushkolaj, since
her terms of office as judge of the Constitutional Court had expired on
26 June 2012, and Arta Rama-Hajrizi, is appointed to replace Judge
Iliriana Islami because her term of office on the Court had expired on 26
June 2012.

On 5 September 2012, from the Applicant was required to provide
additional documentation respectively some decisions of the regular
courts, regarding her case.

On 14 September 2012, the Applicant submitted the documentation
required by the Court.



11.
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On 25 June 2013 the Review Panel considered the Report of the Judge
Rapporteur and made a recommendation to the Court on the
Inadmissibility of the Referral.

Summary of the facts

12.

13.

14.

15.

16.

17.

18.

19.

The Applicant of the Referral had concluded on 7 February 1992 with A.
T. From Prizren. From this marriage the couple has three children.

Due to deterioration of family relations, in 2004 they started living
separately.

On an unspecified date the former husband of the Applicant, A.T. filed a
request for divorce with District Court in Prizren.

The Procedure related to Decision of the Supreme Court
Rev. I. no. 481/2009, in which the Applicant was presented
as a plaintiff

On 15 March 2007 the Municipal Court in Prizren adopted its Judgment
C. no. 21/2007, which approved the request of E.T., L.T., and F.T, who
are represented by the Applicant as their legal representative.

In the operative part of the Municipal Court approved the request of the
Applicant and ordered A.T. “ to pay to the plaintiff as alimony 150 €
for each minor child or in total 450 € a month , until the 5t of the
coming month starting from 19.01.2007”" [..] “until the legal
requirements are in_force or until this judgment is amended.”

On an unspecified date A.T., files an appeal with the District Court in
Prizren against Judgment C.br.21/2007.

On 17 June 2007, District Court in Prizren adopted Judgment Ac. nr.
241/2007, partially approving the appeal of A.T. and amends the
Judgment C.nr.21/2001 of the Municipal Court in Prizren.

In the operative part of the Judgment, District Court states that “A.T.
from Prizren is obliged to contribute for supporting the minor
children...” [...] “as alimony to pay 80 € for each child, or in total 240
€ a month, every 5t of the coming month starting from the date when
the lawsuit was filed until the legal requirements are in force or until
this judgment is amended.”
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20.

21.

22,

23.

24.

25.

26.

27,

28.

On 30 January 2008 the Applicant submitted a request for emergency
protection with the Municipal Court in Prizren requesting this court to
“order the responsible person A.T. from Prizren to pay monthly rent in
an amount of 100 € for the protected party”

On 30 January 2008, Municipal Court in Prizren adopts decision
C.nr.865/07, approving the request and issues the order for emergency
protection of the protected party.

In the operative part the Municipal Court “orders the defendant A.T. to
pay the monthly rent, in an amount of 100 € for the protected party,
starting from 12 December 2005...” [...] “ the emergency protection
order is effective immediately and the appeal does not suspend the
execution”

On 27 March 2008, A.T. files an objection against the decision to allow
the execution of decision C.nr.865/07.

On 19 May 2008, Municipal Court adopts decision E.nr. 95/08,
rejecting the objection of A.T. as ungrounded.

On 1 December 2008 deciding on an appeal of the defendant A.T.,
which was filed against Municipal Court in Prizren decision C.nr.
865/07 of 30 January 2008, District Court in Prizren adopted Decision
AC.nr.105/08 annulling the Decision of Municipal Court and returns
the case to first instance court for repeating the procedure and retrial.

District Court in the reasoning part stated that”District Court confirmed
that the factual situation was not fairly and completely assessed, which
caused to wrong application of the substantive law.”

On 19 May 2009, Municipal Court in Prizren in a repeated procedure
adopts decision C. nr. 874/2008, rejecting the Applicant’s request for
emergency protection order. In the same time Municipal Court rejected
request of the Applicant to use a part of the house where the used to live
together while they were married.

In the reasoning part of its decision, Municipal Court in Prizren stated
that “The court of first instance rejects the request of protected party to
issue an order for emergency protection, because District Court in
Prizren on 15 June 2007 adopted decision Ac. br. 241/2007 obliging
A.T. to pay monthly alimony in an amount of 80 € for each child” [...]
”...based on its assessment the court does not find any reason to issue



29.

30.

31.

32.

33-

34.

BULLETIN OF CASE LAW]| 129

an order for emergency protection which would oblige the defendant to
pay the monthly rent...”

On an unspecified date the Applicant filed an appeal with the District
Court in Prizren against decision C. nr. 874/2008 of the Municipal
Court in Prizren for alleged violations of the provisions of civil
procedure.

On 2 September 2009, District Court in Prizren adopts decision
Ac.nr.323/2009, rejecting the appeal of the Applicant as ungrounded
and confirms the decision C. nr. 874/2008 of Municipal Court in
Prizren.

In its decision, District Court explained that it did not found that during
the procedure there were violations of the provisions of civil procedure,
even though, in her appeal, the Applicant did not specify which
provisions were allegedly violated.

On an unspecified date the Applicant filed a request with the Supreme
Court for revision of the District Court decision Ac. nr. 323/2009.

On 18 October 2011, Supreme Court adopted decision Rev. I. nr.
484/20009, rejecting the Applicant’s request as ungrounded.

In the reasoning part of its decision, the Supreme Court stated that:

“The court of first instance, after the administration of the necessary
evidence and hearing of the representative of Center for Social Welfare
in Prizren, found that actions of the defendant do not constitute
domestic violation as it is provided by Article 2.1j of UNMIK
Regulation 2003/12”

[...]

“The court of second instance in s procedure of appeal has confirmed
completely the factual assessment and legal position of the court of first
instance, rejecting as ungrounded the appeal of protected party and
confirmed the decision the court of first instance”

The Procedure related to Judgment of the Supreme Court Ac.
no. 79/2011, in which the Applicant is presented as defendant
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35-

36.

37

38.

39-

40.

On 9 June 2011, District Court in Prizren adopted judgment
C.nr.45/2011, which ended the marriage of the Applicant and A.T. with a
divorce.

In its judgment, District Court rejected the Applicant’s request for
alimony in an amount of 250 €, while the request to live in the common
house of A.T. or ordering him to pay monthly rent was declared
ungrounded.

As a legal basis of it decision, Supreme Court states that “the request of
the defendant is rejected, since the plaintiff does not have a house on
his name” [...] “ and taking into account that he is not employed, and
currently does not realize any income, he is not able to pay the rent.”

On an unspecified date, the Applicant filed an appeal with the Supreme
Court, against Judgment C.nr.45/2011 of District Court in Prizren.

On 24 November 2011, Supreme Court adopted judgment
Acnr.79/2011, which rejected the appeal of the Applicant as
ungrounded and confirmed Judgment C.nr.45/2011 of District Court in
Prizren.

In reasoning its judgment Supreme Court stated “The court of first
instance, based on the factual situation has applied correctly and
completely the substantive law, when it rejected the request of the
defendant for housing in the plaintiff’s house or paying the rent for
her.” [...] “District court has considered all the facts and found that the
plaintiff cannot be obliged for alimony and housing, because he is not
employed and does not realize any income from other sources...”

Applicant’s allegations

41.

42.

43-

44.

The Applicant alleges that her rights as guaranteed by the Constitution
have been violated. However, she does not specify any particular
constitutional provision.

Furthermore, the Applicant states that during the procedures in the
regular courts were caused violations of provisions of Family Law in
relation to housing.

The Applicant also states that her former husband A.T. evicted her from
the house and later did not allow her to come back.

Finally, the Applicant requests from the Constitutional Court:
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“to annul the disputed decisions of the regular courts and approve the
requests presented in submitted lawsuits”

Assessment of the admissibility of Referral

45.

46.

47.

48.

49.

The Court observes that, in order to be able to adjudicate the Applicant’s
complaint, it is necessary to first examine whether the Applicant has
fulfilled the admissibility requirements laid down in the Constitution as
further specified in the Law and the Rules of Procedure.

In this respect, the Court notes that Article 113.1 and Article 113.7 of the
Constitution provides:

1. The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties. (...)

7. Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution,
but only after exhaustion of all legal remedies provided by law".

and Article 48 of the Law, which provides:

“In his/her referral, the claimant should accurately clarify what rights
and freedoms he/she claims to have been violated and what concrete
act of public authority is subject to challenge.”

The Court notes that the Applicant in her referral stated that the
judgments and decisions of the regular courts violated Family Law,
respectively provisions regulating the issue of housing. However, the
Applicant did not specify which provisions of the Constitution or the
Law have been violated.

The Constitutional Court reiterates that it is not its task under the
Constitution to act as a court of appeal, or a court of fourth instance, in
respect of the decisions taken by ordinary courts. It is the role of the
latter to interpret and apply the pertinent rules of both procedural and
substantive law (see, mutatis mutandis, Garcia Ruiz v. Spain, no.
30544/96, § 28, European Court on Human Rights [ECHR] 1999-1).

The Constitutional Court can only consider whether the evidence has
been presented in such a manner and the proceedings in general, viewed
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in their entirety, have been conducted in such a way that the Applicant
had a fair trial (see among others authorities, Report of the Eur.
Commission on Human Rights in the case Edwards v. United Kingdom,
App. No 13071/87 adopted on 10 July 1991).

50. However, having examined the documents submitted by the Applicants,
the Constitutional Court does not find any indication that the
proceedings before Supreme Court were in any way unfair or tainted by
arbitrariness (see mutatis mutandis Application No. 53363/99, Vanek v.
Slovak Republic, ECHR Decision of 31 May 2005).

51.  Therefore, the Applicants failed to show why and how the regular courts
violated her rights as guaranteed by the Constitution. The Court notes
that Decision of the Supreme Court of Kosovo Rev. I. no. 481/2009
dated on 18 October 2011 and Judgment of the Supreme Court of
Kosovo Ac. no. 79/2011 dated on 24 November 2011were well argued
and reasoned.

FOR THESE REASONS
The Constitutional Court, pursuant to Article 113.7 of the Constitution, Articles
20 and 48 of the Law, rule 36.2(b) and (d) of the Rules of Procedure, on 8 July
2013, unanimously
DECIDES
I.  TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this decision to the Parties

III. TO PUBLISH the decision in the Official Gazette, in accordance with
Article 20 (4) of the Law; and

IV. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court
Altay Suroy Prof. Dr. Enver Hasani
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KI 26/13, Vahide Bajrami, date 16 July 2013- Constitutional Review
of the Judgment of the Supreme Court of Kosovo A. no. 1107/2012
dated o5 November 2012

Case 26/13, Resolution on Inadminissibilty of 17 June 2013

Keywords; Individual Referral, constitutional review of the Judgment of the
Supreme Court

The Applicant filed the Referral based on Article 113.7 of the Constitution,
Articles 20, 22.7 and 22.8 of the Law no. 03/L-121 on the Constitutional Court
of the Republic of Kosovo, of 15 January 2009.

On 4 March 2013, the Applicant submitted the Referral to the Constitutional
Court of the Republic of Kosovo, requesting constitutional review of the
Judgment of the Supreme Court of Kosovo.

The Applicant claimed that by that judgment, the following articles of the
Constitution of Kosovo were violated: Article 51 [Health and Social
Protection], Article 1 [Definition of state], Article 21 [General Principles],
Article 22 [Direct Applicability of International Agreements and Instruments],
Article 23 [Human Dignity], Article 31 [Right to Fair and Impartial Trial],
Article 54 [Judicial Protection of Rights], and the following articles of the
European Convention on Human Freedoms: Article 1 [Obligation to Respect
Human Rights], Article 6 [Right to Fair Trial] and Article 13 [Right to Effective
Remedy].

With the Decision of the President (no.GJR. KI 26/13, of 22 March 2013),
Judge Ivan Cukalovi¢ was appointed as Judge Rapporteur. On the same day,
with the Decision of the President KSH 26/13, was appointed the Review Panel
composed of judges: Altay Suroy (Presiding), Snezhana Botusharova and Arta
Rama Hajrizi. Upon the case review, the Court determined that the applicant
did not sufficiently substantiate and prove her allegations with respect to
constitutional violation of her rights by the Supreme Court. In addition, the
Court notes that the judgments and decisions of the Municipal and District
Court, as well as Supreme Court are well argued and show not arbitrariness.

Taking into account all the circumstances of the Referral, the Constitutional
Court, on the session of 17 June 2013, concluded that the Referral is
inadmissible since the presented facts do not in any way justify the allegation
of a violation of the constitutional rights.
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RESOLUTION ON INADMISSIBILITY
in
Case no. KI-26/13
Applicant
Vahide Bajrami
Constitutional Review of the Judgment of the Supreme Court of
Kosovo
A. no. 1107/2012 dated o5 November 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge.

Applicant

1. The Applicant is Vahide Bajrami from the village Dumnica e Poshtme,
Municipality of Vushtrri.

Challenged decision

2. The challenged decision is the Judgment of the Supreme Court of
Kosovo,A. no. 1107/2012 dated o5 November 2012.

Subject matter

3. The subject matter is the Judgment of the Supreme Court of Kosovo, A.
no. 1107/2012 dated o5 November 2012, which rejected the request of
the Applicant that the right to pension of disability to be recognized.

Legal basis

4. The Referral is based on Article 113.7 of the Constitution, Articles 20,
22.7 and 22.8 of the Law no. 03/L-121 on the Constitutional Court of the
Republic of Kosovo, of 15 January 2009 (hereinafter: Law), and Rule 56,
paragraph 2 of the Rules of Procedure (hereinafter: the Rules).
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Proceedings before the Court

5.

On 4 March 2013, the Applicant submitted the Referral to the
Constitutional Court of the Republic of Kosovo (hereinafter: the Court).

On 29 March 2013, the Constitutional Court notified the Applicant and
the Supreme Court of Kosovo that a procedure on constitutional review
of decisions on the case no. KI-26-13 has been initiated.

On 17 June 2013, after the review of the report of the Judge Rapporteur
Ivan Cukalovié, the Review Panel composed of judges: Altay
Suroy(Presiding), = Snezhana  Botusharovaand Enver  Hasani,
recommended to the full Court the inadmissibility of the Referral.

Summary of facts

8.

10.

11.

12.

13.

The Applicant was by the Ministry ofLabour and Social Welfare
(hereinafter: MLSW) - Department ofpensionadministration ofKosovo
(hereinafter: DPAK) recognized her right to a disability pension for a
period of five years, from 2004 to 2009, which was further extended for
three years, from 2009 to 2012.

In 2012, following the end of the three-year period of entitlement of a
disability pension, the Applicant was invited again for anassessment by
the Medical Commission of the MLSW-DPAK.

On 17 May 2012, following the assessment of the Medical Commission,
the MLSW-DPAK, by decision no. 5010360, rejected the request of the
Applicant to be granted the continued right to a disability pension.

On 29 June 2012, the Applicant filed a complaint against the decision of
the MLSW-DPAK, no. 5010360, of 17 May 2012.

On 14 August 2013, the Appeals Panel for Disability Pensions of MLSW-
DPAK rejected the request of the Applicant to be recognized the right to
a disability pension, and upheld the decision of the MLSW-DPAK, no.
5010360 dated 17 May 2012.

On 27 September 2012, against the decision of the Appeals Panel for
Disability Pensions of MLSW-DPAK in case no. 5010360 of 14 August
2012, the Applicant filed a claim with the Supreme Court of Kosovo.
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14.

On 05 November 2012, by Judgment (Ac. no. 1107/2012) the Supreme
Court of Kosovo rejected the claim of the Applicant with the following
reasoning:

“Pursuant to the mentioned provision [Article 3.2 of Law no.2003/23
on Disability Pensions (LDP)] during the procedure of rendering the
challenged resolution, evaluations and opinions of competent
committees have been acquired. Those committees comprised of
specialist doctors of respective fields, after evaluating the medical
documentation and results of the direct review by the first instance
committee, found that the claimant is not totally and permanently
disabled.”

“The committees’ opinions are clear and properly reasoned and
present sufficient ground for rendering the challenged resolution,

whereas the statement of claim does not manage to put them in
doubt.”

“Considering that the legally authorized committees have found that
the claimant is not totally and permanently disabled, that the first
instance body and the respondent, during the procedure preceding
the rendering of the challenged resolution respected the provisions of
the administrative procedure, the Court found that the respondent,
by rejecting the claimant’s claim, correctly implemented the
substantive right when it found that the claimant does not meet the
criteria envisaged in Article 3 of the LDP, on benefiting from the
right to a disability pension. ”

Applicant’s allegations

15.

16.

The Applicant claims that by Judgment of the Supreme Court A. no.
1107/2012, dated 05 November 2012, the following articles of the
Constitution of Kosovo are violated: Article 51 [Health and Social
Protection], Article 1 [Definition of state], Article 21 [General
Principles], Article 22 [Direct Applicability of International Agreements
and Instruments], Article 23 [Human Dignity], Article 31 [Right to Fair
and Impartial Trial], Article 54 [Judicial Protection of Rights], and the
following articles of the European Convention on Human Freedoms:
Article 1 [Obligation to Respect Human Rights], Article 6 [Right to Fair
Trial] and Article 13 [Right to Effective Remedy].

The Applicant also demands from the Constitutional Court that;
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“... through this referral I refer to the Constitutional Court to consider
all presented facts and to declare the Supreme Court Judgment A.no.
1107/2012 unlawful and to return it for reconsideration...”

17.  Finally, the Applicant proposes the Constitutional Court to:

“... Due to the closed session held by the Supreme Court, my right was
not defended by anyone, therefore in this case I consider all legal
remedies have been used to exercise my right and I believe that there
is a ground that my case to be considered by the Constitutional
Court...”

Relevant legal provisions validat the timeof the judgment ofthe
Supreme Court

18. Law on Administrative Disputes no. 537,
Article 34. (1) provides:

“Administrative disputes are to be decided by the court in a session
without the presence of the public.”

Assessment of admissibility of the Referral

19. In order to be able to adjudicate the Applicant's Referral, it is necessary
to first examine whether the Applicant has fulfilled the admissibility
requirements laid down in the Constitution as further specified in the
Law and the Rules of Procedure.

20. Article 48 of the Law on the Constitutional Court of the Republic of
Kosovo provides:

»In his/her referral, the Applicant should accurately clarify what rights
and freedoms he/she claims to have been violated and what concrete
act of public authority is subject to challenge.”

21. The Applicant does not provide the precise date of receipt of the
Decision of the Supreme Court A.No.1107/2012 of 05 November 2012,
but from the case files, it may be seen that the referral of the Applicant
was filed with the Constitutional Court on 04 March 2013, while the
final decision on this case is the decision of the Supreme Court of
Kosovo, A.No.1107/2012 of 05 November 2012. Hence, the Court finds
that the Referral was duly filed in compliance with Article 49 of the Law.



BULLETIN OF CASE LAW| 138

22,

23.

24.

25.

26.

27.

28.

According to the Constitution, the Constitutional Court is not a court of
appeal, when reviewing the decisions rendered by regular courts. It is
the role of regular courts to interpret the law and apply pertinent rules
of procedure and material law (see, mutatis mutandis, Garcia Ruiz v.
Spain [GC], no. 30544/96, paragraph 28, European Court for Human
Rights [ECHR] 1999-I).

The Applicant alleges that her rights were violated “due to the closed
session held by the Supreme Court, my right was not defended by
anyone. “

The legal provisions cited above of the Law on Administrative Disputes
no. 537, which was theapplicable law at thetimeof the contested
judgment ofthe Supreme Court, clearly shows that the Supreme Court
decides on administrative disputes in a session without the presence of
the public.

In this case, the Applicant was provided with numerous opportunities
to present her case and challenge the interpretation of law which she
considers to be erroneous, before the Medical Commissions of first and
second instance, the MCYS-DPAK and the Supreme Court of Kosovo.
Upon review of the proceedings in their entirety, the Constitutional
Court could not find that the respective proceedings were in any way
unfair or arbitrary (see, mutatis mutandis, Shub v. Lithuania, Decision
of the ECtHR on admissibility of application, no. 17064/06 of 30 June
2009).

The Applicant has not provided any prima facie evidence to prove any
violation of her constitutional rights (see, Vanek V. Slovak Republic,
Decision of the ECtHR on admissibility of application, no. 53363/99 of
31 May 2005). The Applicant does not indicate in which manner in
which the Article 24 of the Constitution and the Article 6 [ECHR]
support her Referral, as provided by Article 113.7 of the Constitution and
Article 48 of the Law.

Finally, the Court finds that the admissibility requirements were not met
in this Referral. The Applicant did not manage to support by evidence
that her constitutional rights and freedoms were violated by the
challenged decision.

In consequence, the Referral is manifestly ill-founded pursuant to Rule
36 (2b) of the Rules of Procedure, which provides that , The Court shall
reject a Referral as being manifestly ill-founded when it concludes that
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b) the presented facts do not in any way justify the allegation of a
violation of the constitutional rights”.

FOR THESE REASONS
The Constitutional Court, pursuant to Article 113 paragraph 7 of the
Constitution, Article 36 (2.b) of the Rules of Procedure, in the session held on
15 July 2013, unanimously
DECIDES
I TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this Resolution to the Parties;

III. TO PUBLISH this Resolution in the Official Gazette, in accordance with
Article 20 paragraph 4 of the Law; and

IV. TO DECLARE this Resolution effective immediately.

Judge Rapporteur President of the Constitutional Court
Ivan Cukalovic¢ Prof. Dr. Enver Hasani
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KI 30/13, Fatmir Metahysa, date 16 July 2013- Constitutional
Review of the Judgment of the District Court in Peja, Ac. no. 527/12,
dated 14 November 2012, and ofthe Judgment of the Municipal
Court in Gjakova, C. no. 276/11, dated 14 June 2012

Case KI 30/13, Resolution on Inadminissibilty of 8 July 2013

Keywords: individual referral, inadmissible referral, manifestly ill-founded,
right to work, right to an effective legal remedy

The Referral is based on Article 113.7 of the Constitution, Article 20 of the Law
and Rule 56 (2) of the Rules of Procedure.The Applicant, among others,
claimed that the decisions of the regular courts are unlawful because his case
was reviewed in an erroneous manner and that the factual situation was
determined in incomplete manner.

The Court stressed that questions of fact and law are matters of jurisdiction,
autonomy and prerogative of regular courts. The Court further noted that the
fact that the Applicant is unsatisfied with the outcome of the case, cannot serve
him as the right to file an arguable claim for violation of the constitutional
provisions. Due to the mentioned reasons, the Court, based on Article 113.7 of
the Constitution, Article 20 of the Law and Rule 36 (1) ¢) of the Rules of
Procedure, decided to reject the Referral as inadmissible.
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RESOLUTION ON INADMISSIBILITY
in
Case no. KI3o/13
Applicant

Fatmir Metahysa
Constitutional Review of the Judgment of the District Court in Peja,
Ac. no. 527/12, dated 14 November 2012, and of the Judgment of the

Municipal Court in Gjakova, C. no. 276/11, dated 14 June 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge

Applicant

1. The Applicant is Mr. Fatmir Metahysa, with residence in Gjakova.

Challenged decision

2. The Judgment of the Municipal Court in Gjakova, C. no. 276/11, dated
14 June 2012, and the Judgment of the District Court in Peja, Ac. no.
527/12, dated 14 November 2012.

Legal basis

3. Article 113.7 of the Constitution of the Republic of Kosovo (hereinafter:
the Constitution), Article 20 of the Law on Constitutional Court of the
Republic of Kosovo, No. 03/L-121, dated 15 January 2009 (hereinafter:
the Law); and the Rule 56.2 of the Rules of Procedure of the

Constitutional Court of Kosovo (hereinafter: the Rules of Procedure).

Subject matter
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4.

The subject matter is the Applicant’s right and the obligation of his
Employer, PTK j.s.c., in Prishtina, branch in Gjakova (hereinafter:
Employer), to compensate to Applicant the difference of monthly salary
for the position of the Fitter I and of Specialist Technician, respectively
the difference of monthly salary between the fifth grade and seventh
grade of the categorization of salaries.

Proceedings before the Court

5.

On 7 March 2013, the Applicant submitted Referral to the Constitutional
Court of the Republic of Kosovo (hereinafter: the Court).

On 22 March 2013, the President by Decision No. GJR. KI30/13,
appointed Judge Altay Suroy as Judge Rapporteur. On the same day, the
President by Decision No.KSH. KI30/13, appointed Review Panel
composed of judges: Robert Carolan (Presiding), Ivan Cukalovié and
Enver Hasani (members).

On 3 April 2013, the Applicant was notified about registration of the
Referral. On the same date, the Referral was communicated to the
Municipal Court in Gjakova and District Court in Peja.

On 14 June 2013, the Review Panel considered the report of the Judge
Rapporteur and proposed to the full Court the inadmissibility of the
Referral.

Summary of facts, as evidenced by the documents submitted by the
Applicant

9.

10.

11.

On 4 July 2003, the Applicant, suffered grave bodily injuries while
performing his working duty as a fitter, and as consequence, he was
assigned by his employer to a new working place as a specialist
technician. The difference in monthly salary between these two positions
was 190.88 €.

On 9 July 2009, the Appeals Commission of the Employer, by Decision
No. 01-3659/09, approved the Applicant’s request for his re-assignment
from the post of the Fitter I, to the post of specialist technician and his
compensation in a retroactive manner for the time the Applicant was
lawfully engaged as a Fitter I, but who in fact performed the duty of a
specialist technician.

On 1 December 2010, the Employer and the Applicant concluded
employment contract for indefinite time. The abovementioned contract,
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among the other,provided that the Applicant will perform the working
duties as Fitter I, in the unit Kosovo Telecom, and that the Applicant’s
basic salary is determined at the 5t grade.

12. On 6 December 2010, the Employer’s Chief Executive, by Decision No.
01-5975, reassigned the Applicant in a new working place, where it
determined that the Applicant performs work duties of a specialist
technician and that the basic salary is determined at the 5th grade.

13. On 14 June 2012, the Municipal Court in Gjakova, by Judgment C. no.
276/11, provided:

“I. The statement of claim of the claimant Fatmir Metahysa
(Applicant) from Gjakova is REJECTED as UNGROUNDED, hereby
requesting that the respondent Post Telecommunication of Kosovo —
J.S.C. in Prishtina, Branch in Gjakova, to pay the claimant assigned
in the work and work duties Specialist Technician in Gjakova, in the
name of personal monthly income, according to 7t grade at the
amount of €908,01, as well as to compensate the difference of earned
personal income for the finished works of the fitter (5t grade) for
each month, at the amount of €190,88 per month, starting from
15.07.2008 until 01.01.2012, which reaches general gross amount of
€9.509,74 as well as to compensate the costs of proceedings at the
amount of €519,48, within the time limit of 7 days from the day this
Judgment becomes final under the threat of forced execution.”

14. Inthe Judgment C. no. 276/11, dated 14 June 2012, the Municipal Court
in Gjakova, inter alia stated that the Decision No. 01-5975 dated 6
December 2010, rendered by the Employer’ Chief Executive “was not
challenged in a legally prescribed manner, therefore, it results that he
agreed with it,” respectively the Municipal Court in Gjakova concluded
that the Applicant did not request judicial protection within legal time
limits, provided by Article 78 and by Article 79 of the Law on Labour,
No. 03/L-212.

15. On 14 November 2012, the District Court in Peja, by Judgment Ac. no.
527/12, upheld the Judgment of the Municipal Court in Gjakova, C. no.
276/11, dated 14 June 2012, whereas it rejected the appeal of the
Applicant as ungrounded.

Applicant’s allegations
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16.

17.

18.

19.

The Applicant alleges that his basic rights that derive from the
employment relationship were violated, since the difference of monthly
salaries for the posts of the Fitter I and of the Specialist Technician was
not compensated to him.

The Applicant alleges that the decisions of the regular courts are
unlawful because his case was reviewed in an erroneous manner and
that the factual situation was determined in incomplete manner.

The Applicant alleges that pursuant to Article 87 of the Law on Labour,
he filed claim to the regular courts within legal time limits, while the
latter have erroneously concluded that the statement of claim of the
Applicant was statute-barred, so it was filed outside the legal time limits.

Furthermore, the Applicant proposes to the Court to protect the
constitutionality and legality pursuant to Article 113.7 of the
Constitution; the Articles: 46, 47, 48 and 49, of the Law; as well as
Article 13 [Right to an Effective Remedy] of the European Convention on
Human Rights (hereinafter: “ECHR”).

Assessment of admissibility

20.

21.

22,

23.

In order to be able to adjudicate the Applicant’s Referral, the Court has
to assess beforehand whether the Applicant has met all the requirements
of admissibility, which are foreseen by the Constitution and further
specified by the Law and Rules of Procedure.

The Court refers to Article 113.7 of the Constitution:
“Individuals are authorized to refer violations by public authorities
of their individual rights and freedoms guaranteed by the
Constitution, but only after exhaustion of all legal remedies provided
by law.”
The Court also refers to the Rule 36 (1) ¢) of the Rules of Procedure:
36 (1) The Court may only deal with Referrals if:
... (¢) the Referral is not manifestly ill-founded.
In the instant case, the Court notes that the regular court have reviewed
the Applicant’s allegations and rejected his appeal for monetary

compensation as out of time, based on relevant provisions of the Labour
Law.



24.

25.

26.

27.

28.

29.
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The Court also reviewed that the Applicant complains that the regular
courts have erroneously applied the substantive law, made procedural
errors when concluding that his appeals are out of time.

The Court stresses that questions of fact and law are matters of
jurisdiction, autonomy and prerogative of regular courts; in the present
cases the Applicant’s Referral raises questions of facts and of legality,
which indeed are matters of original jurisdiction of regular courts and
do not raise the constitutional questions.

The Court emphasizes that exhaustion of legal remedies does not imply
only to follow legal-formal proceedings step by step, but also to raise
constitutional questions before the regular courts, so that the Applicants
can have a constitutional adjudication which would simultaneously
allow regular courts to decide pursuant to constitutional norms (see
Article 102.5 of the Constitution).

The rationale for the exhaustion rule is to afford the authorities
concerned, including the courts, the opportunity to prevent or put right
the alleged violation of the Constitution. The rule is based on the
assumption that the legal order of Kosovo will provide an effective
remedy for the violation of constitutional rights. This is an important
aspect of the subsidiary character of the Constitution (see Resolution on
Inadmissibility: AABRIINVEST University L.L.C., Prishtina vs. the
Government of the Republic of Kosovo, Klq1/ 09, of 21 January 2010,
and see mutatis mutandis, ECHR, Selmouni vs. France, no. 25803/94,
Decision of 28 July 1999).

On 29 January 2013, the Court similarly elaborated the question of
exhaustion of legal remedies and the subsidiary character of the
Constitution in the Decision on the request for interim measure and the
Resolution on Inadmissibility in the Case no. KI139/12-Applicant Besnik
Asllani, Constitutional Review of the Judgment of the Supreme Court of
the Republic of Kosovo, Pkl. no. 111/2012 dated 30 November 2012.

In the Case No. KI139/12 regarding the principle of exhaustion of legal
remedies and subsidiary character of the Constitution, the Court
reasoned:

"Thus the principle of subsidiarity requires that the Applicant
exhaust all procedural possibilities in the regular proceedings, in
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30.

31.

order to prevent the violation of the constitution or, if any, to
remedy such violation of a fundamental right. Otherwise, the
Applicant is liable to have its case declared inadmissible by the
Constitutional Court, when failing to avail itself of the regular
proceedings or failing to report a violation of the Constitution in
the regular proceedings. That failure shall be understood as a
giving up of the right to further object the violation and complain.
(See Resolution, in Case No. Kl. 07/09, Demé KURBOGAJ and
Besnik KURBOGAJ, Review of Supreme Court Judgment Pkl.nr.
61/07 of24 November 2008, paragraph 18).

Whenever a judicial decision is challenged on the basis of some
legal position that is unacceptable from the viewpoint of human
rights and fundamental freedoms, the regular courts that delivered
the decision must be afforded with the opportunity to reconsider
the challenged decision. That means that, every time a human
rights violation is alleged, such an allegation cannot as a rule
arrive to the Constitutional Court without being considered firstly
by the regular courts.

In practice, nothing prevented the Applicant of having complained
before the District and Supreme Courts about the alleged violation
of his right to fair trial. If those Courts would consider the violation
and would fix it, it would be over; if they either did not fix the
violation or did not consider it, the Applicant would have met the
requirement of having exhausted all remedies, in the sense that
those Courts were allowed the opportunity of settling the alleged
violation.”

Constitutional Court is not a fact finding Court. Constitutional Court
reiterates that the determination of complete and right factual situation
is a full jurisdiction of regular courts and that its role is to provide the
compliance with the rights, guaranteed by the Constitution and other
legal instruments and therefore it cannot act as a "court of fourth
instance ", (see, mutatis mutandis, i.a., Akdivar v. Turkey, 16
September 1996, R.J.D, 1996-1V, para.65).

Furthermore, the Referral does not indicate that the regular courts
acted in an arbitrary or unfair manner. It is not the task of the
Constitutional Court to replace its determination of facts with those of
the regular courts. As a general rule, it is the task of these courts to
assess the evidence before them. The task of the Constitutional Court is



32.

33-

34.
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to verify whether the procedures in the regular courts were fair in their
entirety, including the way this evidence was taken, (see ECtHR
Judgment App. No 13071/87 Edwards against United Kingdom,
paragraph 3, dated 10 July 1991).

The fact that the Applicant is unsatisfied with the outcome of the case,
cannot serve him as the right to file an arguable claim for violation of
the constitutional provisions. (See mutatis mutandis ECtHR Judgment
Appl. no. 5503/02, Mezotur Tiszazugi Tarsulat against Hungary,
Judgment dated 26 July 2005).

Under these circumstances, the Applicant did not substantiate with
evidence neither his allegations nor the violation of Article 13 [Right to
an Effective Legal Remedy] of the ECHR, because the presented facts
do not in any way show that the regular courts denied him the rights
guaranteed by the Constitution.

Consequently, the Referral should be rejected as manifestly ill-founded
pursuant to the Rule 36 (1) ¢) of the Rules of Procedure.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article
20 of the Law and Rule 36 (1) c) of the Rules of Procedure, on 8 July 2013,

unanimously:
DECIDES

I.  TO REJECT the Referral as Inadmissible;

II. This Decision shall be notified to the Parties and shall be published in
the Official Gazette, in accordance with Article 20 (4) of the Law on the
Constitutional Court; and

ITI. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court

Altay Suroy Prof. Dr. Enver Hasani
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KI 44/13, Latif Latifaj, date 16 2013- Constitutional Review of the
Judgment of the Supreme Court, Rev.no.19/2010, dated 21 January
2013.

Case KI 44/13, Resolution on Inadmissibility of 25 June 2013

Keywords: individual referral, judicial protection of rights, manifestly ill-
founded, protection of property, right to fair and impartial trial, violation of
individual rights and freedoms

The applicant, Mr. Latif Latifaj, filed a Referral pursuant to Article 113.7 of the
Constitution of Kosovo challenging the Judgment of the Supreme Court of
Kosovo, Rev.no.19/2010 dated 21 January 2013 (as well as the Judgment of
the District Court in Gjilan Ac.no.50/2009 and the Judgment of the Municipal
Court in Gjilan, C.no.244/2007 dated 10 November 2008), as being biased,
unfair and arbitrary because the issue had been adjudicated already once by
final decision of the Municipal Court in Gjilan.

On the issue of the admissibility of the Referral, the Court held, that the
Referral was inadmissible because the Applicant failed to submit evidence that
the relevant proceedings were in any way unfair or tainted by arbitrariness.
Hence, the Court held that the Referral was manifestly ill-founded pursuant to
Article 48 of the Law and Rule 36 (2) of the Rules of Procedure.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI4g4/13
Applicant
Latif Latifaj
Constitutional Review of the Judgment of the Supreme Court, Rev.
no. 19/2010, dated 21 January 2013

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge

Applicant

1. The Referral is submitted by Latif Latifaj, represented by Halil Ilazi,
lawyer (the Applicant).

Challenged decision

2. The Applicant challenges the Judgment of the Supreme Court of Kosovo,
Rev. no. 19/2010 of 21 January 2013, which was served on the Applicant
on 5 February 2013.

Subject matter

3. The Applicant alleges that the Judgment of the Supreme Court of
Kosovo, Rev. no. 19/2010 of 21 January 2013 (as well as the Judgment
of the District Court in Gjilan Ac. no. 50/2009 and the Judgment of the
Municipal Court in Gjilan C. no. 244/2007 of 10 November 2008), is
biased, unfair and arbitrary due to violation of Article 31.1 and 2 (Right
to Fair and Impartial Trial), Article 46.3 (Protection of Property), Article
54 (Judicial Protection of Rights), Article 22 (Direct Applicability of
International Agreements and Instruments) of the Constitution of the
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Republic of Kosovo (hereinafter: the “Constitution”), as well as Article 6
paragraph 1 of the European Convention for Protection of Human
Rights and Fundamental Freedoms and item 1 of the Protocol I of this
Convention (hereinafter: “ECHR?”).

Legal basis

4.

The Referral is based on Article 113.7 of the Constitution, Article 22 of
the Law No. 03/L-121 on the Constitutional Court of the Republic of
Kosovo of 15 January 2009 (hereinafter: the “Law”) and Rule 56.2 of the
Rules of Procedures of the Constitutional Court of the Republic of
Kosovo (hereinafter: the Rules of Procedure).

Proceedings before the Constitutional Court

5.

On 29 March 2013, the Applicant submitted the Referral to the
Constitutional Court (hereinafter: the “Court”).

On 16 April 2013, the President appointed Judge Altay Suroy as Judge
Rapporteur and the Review Panel composed of Judges Snezhana
Botusharova (Presiding), Ivan Cukalovi¢ and Enver Hasani.

On 10 May 2013, the Court notified the Applicant and the Supreme
Court on the registration of the Referral.

On 25 June 2013, the Review Panel reviewed the report of the Judge
Rapporteur and recommended to the Court on the inadmissibility of the
Referral.

Summary of facts

9.

10.

On 25 October 2003, the Applicant filed a claim with the Municipal
Court in Gjilan for confirmation of ownership of the real estate and
annulment of sale-purchase contract of the real estate concluded in
2002 between the respondents, H.I. and Q.A.

On 17 March 2004, the Municipal Court in Gjilan (C.no. 560/03) by its
judgment determined that the contract concluded between Q.A. and H.I
is “NULL AND VOID” and as such “without legal effect.” At the same
time this decision obliged the respondent Q.A. “to deliver him into
possession” the contested cadastral plot. According to this judgment, the
Applicant had registered in his name the contested plot. The Municipal
Court in Gjilan decided the matter in absence of the respondents, who
were duly summoned to the hearing, while they did not justify their



11.

12.

13.

14.
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absence. This judgment became final on 21 May 2004 and executable on
7 July 2004.

On 18 October 2005, Q.A. filed a claim with the Municipal Court in
Gjilan against the Applicant for confirmation of ownership of the
contested property, based on the sale-purchase in 1986 and acquisition
by prescription.

In the response to the claim, the Applicant requested that this to be
considered as an adjudicated matter (res judicata) with the final
judgment of the same Court, C. no. 560/03, pursuant to Article 333
paragraph 2 of the Law on Contested Procedure. He also challenged the
legal basis of the acquisition of ownership by prescription, in which case
the time limit of 20 years was not met and the fact that the real estate
was not in bona fide possession, since the respondent was not allowed to
transfer the real estate.

On 21 November 2006, the Municipal Court in Gjilan (Judgment C. no.
515/2005) approved the claim, confirming that the claimant “based on
the sale-purchase in 1986 and based on acquisition by prescription is
the owner of the cadastral plot” in this contest. The Court also “obliges
the respondents to recognize this right to the claimant as well as to
refrain and endure so that the claimant based on this judgment
registers this immovable property in his name.” The Municipal Court in
Gjilan concluded that Q.A. purchased the contested property on 30
October 1986 “based on the wverbal contract, respectively on
manuscript” from the Applicant’s mother and that he paid the money
for the plot in the amount of 15,000.00 Swiss Francs according to the
agreement and he entered immediately into factual possession and use,
which he possessed and used from that time until after 2000 without
any obstruction.TheMunicipal Court in Gjilan also concluded that in
2002, Q.A., as factual possessor and with a purpose of transfer of
ownership, had concluded the sale-purchase contract, certified by the
Municipal Court in Gjilan on 19 July 2002, Vr. no. 1774/2002, of the
contested plot with H.I. since this plot was under her name.The
Municipal Court in Gjilan, regarding the Applicant’s allegation that the
matter was adjudicated, decided that this is not an adjudicated matter,
because the subject matter and the claimants in the claim are different
from the abovementioned case.

On 23 December 2006, the Applicant filed a complaint with the District
Court of Gjilan against the Judgment of the Municipal Court, of 21
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15.

16.

17.

November 2006, due to substantial violations of the contested
procedure, erroneous and incomplete determination of the factual
situation and erroneous application of the substantive law, proposing
that the same judgment to be modified or quashed.

On 14 March 2007, the District Court (Decision Ac. no. 33/2007)
quashed the judgment of the Municipal Court C. no. 515/2005 and
returned the matter for retrial, because the judgment contained
“substantial violations of Article 354 paragraph 2 item 13 of LCP” and
erroneous and incomplete determination of the factual situation. The
District Court did not consider that the matter should be determined as
adjudicated matter.

On 10 November 2008, the Municipal Court in Gjilan (Judgment C. no.
244/2007) approved once more the claim of the claimant Q.A. against
the Applicant. The Court held that “the claimant gained the right to
ownership according to the sale-purchase, (of 1986) since between the
parties have been fulfilled the mutual obligations according to contract
in manuscript for the sale —purchase of immovable property and this
contract, in compliance with Article 73 of Law on Obligations, is final”,
but not based on prescription. At the same time the Court considered
that “this contentious matter cannot be treated as an adjudicated
matter pursuant to Article 333 paragraph 2 of LCP since in the
adjudicated legal matter according to final judgment, the party in
procedure was the respondent as a claimant and now the claimant H.I.
as the respondent and the legal ground was annulment of contract,
while in this legal matter besides the claimant and the respondent we
have two other respondents, who were not at all involved in the
previous procedure and then in this contentious matter it is about legal
ground of certification of ownership and based on sale-purchase and
acquisition by prescription.”

On 27 December 2008, the Applicant filed a complaint against the
Judgment of the Municipal Court in Gjilan C. no. 244/2007, claiming 1)
substantial violations of the contested procedure; erroneous and
incomplete determination of the factual situation; erroneous application
of the substantive law. Inter alia, the Applicant in his complaint
considered that this matter should be treated as adjudicated, that Q.A.
did not possess the plot during the period of 20 years in bona fide and
that in the present case “neither the legal ground (Justus titullus) nor
the way of acquiring (modus aquiredi) of the ownership were met,
conditions which should (must) be fulfilled cumulatively in order that
Q.A. could acquire ownership over the contested plot”.
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On 28 September 2009, the District Court in Gjilan (Judgment Ac. no.
50/2009) rejected as ungrounded the Applicant’s complaint and upheld
the Judgment of the Municipal Court C. no. 244/07, by not necessarily
repeating the arguments of this judgment, since the factual situation has
been correctly and completely determined and based on this, it has been
determined that the claimant is the owner based on the sale-purchase
agreement of the contested real estate. Against this judgment, the
Applicant filed a revision with the Supreme Court of Kosovo.

On 21 January 2013, the Supreme Court of Kosovo (Judgment
Rev.no.19/2010) rejected as ungrounded the Applicant’s revision against
the Judgment of the District Court in Gjilan Ac.no.50/2009. The
Supreme Court held that “the second instance court by correctly and
completely determining the factual situation has correctly applied the
provisions of the contested procedure and the substantive law when it
found that the claimant’s statement of claim is grounded. The second
instance judgment contains sufficient reasons on relevant facts for a
fair adjudication of this legal matter.”Inter alia, the Court concluded
that the matter was not adjudicated and that there is no erroneous
application of the substantive law and that the claimant is undoubtedly
the owner of the contested real estate, based on the concluded contract
in handwritten form in 1986 and which has been met in entirety.

Applicant’s allegations

20.

21.

22,

The Applicant alleges that the Judgment of the Supreme Court of
Kosovo Rev. no. 19/2010 dated 21 January 2013 as well as the Judgment
of the District Court in Gjilan Ac.no.50/2009 of 28 September 2009 and
the Judgment of the Municipal Court in Gjilan C.no.244/2007 of 10
October 2008 are partial, unfair and arbitrary.

The Applicant alleges that the contest regarding the challenged plot was
adjudicated once by the final decision of the Municipal Court in Gjilan
C.no.560/03 of 17 March 2004, by declaring NULL and VOID the
contract between Q.A. and H.I. as well as by requesting the delivery of
the challenged cadastral plot, which plot was handed over to the
Applicant in the executive procedure.

The Applicant alleges that the Supreme Court, by Judgment
Rev.no.19/2010 of 21 January 2013 and the District Court by Judgment
Ac.no.50/2009, in a partial and arbitrary manner approved the
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23.

judgment and arguments, which were concluded in the Judgment of the
Municipal Court C.no.244/2007.

The Applicant alleges that in this case he was denied the rights,
guaranteed by the Constitution of the Republic of Kosovo and
specifically Article 31.1 and 2 (Right to Fair and Impartial Trial), Article
46.3 (Protection of Property), Article 54 (Judicial Protection of Rights),
Article 22 (Direct Applicability of International Agreements and
Instruments) as well as Article 6 paragraph 1 of the European
Convention for Human Rights as well as Article 1, paragraph 1 of the
Protocol I of this convention.

Admissibility of the Referral

24.

25.

26.

27,

In order to be able to adjudicate the Applicant's Referral, the Court
observes that it needs to examine whether the Applicant has met the
admissibility requirements laid down in the Constitution and further
specified in the Law and the Rules of Procedure.

Article 113.1 of the Constitution determines the general framework of the
legal requirements in order for a Referral to be declared admissible. It
provides:

“1. The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties.”

Article 48 of the Law on Constitutional Court also provides that:
“In his/her referral, the claimant should accurately clarify what
rights and freedoms he/she claims to have been violated and what
concrete act of public authority is subject to challenge."

Furthermore, Rule 36 (2) of the Rules of Procedures provides that:

“The Court shall reject a Referral as being manifestly ill-founded
when it is satisfied that:

[...], or

(b) when the presented facts do not in any way justify the
allegation of a violation of the constitutional rights, or; or

[..],
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30.

31.

32.
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d) when the Applicant does not sufficiently substantiate his claim;

The Court notes that it is not its task to act as an appellate court or a
court of fourth instance in respect to the decisions taken by regular
courts. It is the role of the regular courts to interpret and apply the
pertinent rules of both procedural and substantive law (see, Avdyli v.
Supreme Court of Kosovo, KI 13/09, 18 June 2010; mutatis mutandis,
Garcia Ruiz v. Spain [GC), no. 30544/96, § 28, European Court on
Human Rights [ECHR] 1999-1).

The Court can only consider whether the evidence has been presented in
such a manner that the proceedings in general, viewed in their entirety,
have been conducted in such a way that the Applicant has had a fair trial
(see among other authorities, Report of the Eur. Commission of Human
Rights in the case Edwards v. United Kingdom, App. No. 13071/87,
adopted on 10 July 1991).

In the present case, the Applicant was afforded ample opportunities to
present his case and to challenge the interpretation of the provisions of
pertinent laws which he considered incorrect, before the Municipal
Court and certified in the District Court and Supreme Court during the
appellate and revision proceedings. Having examined the proceedings as
a whole, the Constitutional Court does not find that the relevant
proceedings were in any way unfair, partial or tainted by arbitrariness
(see mutatis mutandis, Shub v. Lithuania, ECHR Decision on
Admissibility of Application No. 17064/06 of 30 June 2009).

The Court notes that the Applicant has raised the res judicata matter,
i.e.the adjudicated matter during the review of this case at municipal
level, but also during the appellate proceedings in all instances. All
instances have certified that in this case we do not have to do with such a
matter.

The Court considers that there is nothing in the Referral, which
indicates that the case lacked impartiality, or that the proceedings were
in anyway unfair or which might be considered as a violation of the
rights guaranteed by the Constitution or European Convention of
Human Rights and its Protocols, which are directly applicable in
Kosovo. The mere fact that the applicant is unsatisfied with the outcome
of the case cannot in itself raise an arguable claim of a breach of Articles
31.1 and 2; Article 46.3; Article 54; Article 22 as well as Article 6.1;
Article 1.1 of Protocol 1 of ECHR (see Memetoviq v. Supreme Court of
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Kosovo KI 50/10, 21 March 2011; see mutatis mutandis Judgment
ECHR Appl. No. 5503/02, Mezour-Tiszazugi Tarsulat vs. Hungary,
Judgment of 26 July 2005).

33. Therefore, the Constitutional Court considers that the Applicant’s
allegations are manifestly ill-founded, pursuant to Article 48 of the Law
and Rule 36 (2) of the Rules of Procedure.

FOR THESE REASONS
The Constitutional Court, pursuant to Article 48 of the law, Rule 36 (2) and
Rule 56 (2) of the Rules of Procedure, on 8 July 2013, unanimously:
DECIDES
I. TO REJECT the Referral as Inadmissible;
II. TO NOTIFY the Parties of this Decision;

III. TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20.4 of the Law; and

IV. TO DECLARE this Decision effective immediately.

Judge Rapporteur President of the Constitutional Court
Altay Suroy Prof. Dr. Enver Hasani
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KI 63/13, Safet Voca, date 16 July 2013- Constitutional Review of
the requirement of the Special Chamber of the Supreme Court for
appellants to provide English language translations of all
documents

Case KI 63/13, Resolution on Inadmissibility of 15 July 2013

Keywords: Individual referral, authorized party, rejection of request for
interim measure

The Applicant alleges that the provision of Article 25 (8) of the Annex to the
Law on the Special Chamber, requiring from the Appellants to provide English
language translations of all documents related to their appeal is in
contradiction with constitutional determination of the official languages in
Kosovo.

The Applicant alleges that the requirement to provide translations of
documents into English language also constitutes discrimination on the basis
of language against all citizens of Kosovo, when making an appeal to the
Special Chamber of the Supreme Court, in violation of Article 24 (2) of the
Constitution.

The Applicant also requests that, pursuant to Article 116 (2) of the
Constitution, the Court orders the temporary suspension of the application of
the requirement to provide English language translations, as contained in
Article 25 (8) of the Annex of the Law on the Special Chamber, pending a final
decision of the Court on the Referral.

With regard to the Applicant's right to submit a Referral under Article 113 (7)
of the Constitution, the Court considers that the Applicant does not articulate
an individual right or freedom which may have been violated, nor does he refer
to any concrete action or decision of a public authority which may have
violated his fundamental rights.

Therefore, the Court finds that the Applicant is also not an authorized party to
request the temporary suspension of the Application of Article 25 (8) of the
Annex to the Law on the Special Chamber. For this reason, the Applicant’s
request for an interim measure under Article 116 (2) of the Constitution must
be rejected.

In conclusion, the Court finds that the Referral has not been submitted in a
legal manner by an authorized party within the meaning of Article 113 (1) of
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the Constitution and must be rejected as inadmissible, because the Applicant
is not an authorized party and rejected the request for interim measure.
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RESOLUTION ON INADMISSIBILITY
in
Case No. K163/13

Applicant

Safet Voca
Constitutional Review of the requirement of the Special Chamber
of the Supreme Court for appellants to provide English language

translations of all documents

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge, and

Arta Rama-Hajrizi, Judge.

The Applicant

1. The Applicant is Safet Voca, President of the Mitrovica Branch of the
Chamber of Advocates. The Applicant is represented by Kapllan Baruti,
a lawyer based in Mitrovica.

Challenged decision

2.  The Applicant challenges the requirement of the Special Chamber of the
Supreme Court that appellants to the Special Chamber must provide
English language translations of all documents related to their appeal,
based on Law no. 04/L-033, on the Special Chamber of the Supreme
Court of Kosovo on Privatisation Agency Related Matters (hereinafter:
Law on the Special Chamber). This requirement is specified in Article 25
(8) of the Rules of Procedure of the Special Chamber, in Annex to the
Law on the Special Chamber.

Subject matter
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3.

The Applicant alleges that the requirement to submit English language
translations of all documents constitutes a violation of the Constitution
of Republic of Kosovo. The Applicant refers to Article 5 (1) on the
Official Languages of Kosovo, Article 16 (1) and (4) on the Supremacy of
the Constitution, and claims that the requirement discriminates on the
basis of language in violation of Article 24 (2) of the Constitution.

Legal basis

4.

The Referral is based on Article 113 (77) of the Constitution, Articles 47,
48 and 49 of Law No. 03/L-121 on the Constitutional Court (hereinafter,
the Law), and Rules 28, 29 and 30 of the Rules of Procedure of the
Constitutional Court (hereinafter, the Rules).

Proceedings before the Constitutional Court

10.

On 23 April 2013, the Applicant submitted the Referral to the Court.

On 29 April 2013, the President, by Decision nr.KSH.KI63/13,
appointed Judge Arta Rama-Hajrizi as Judge Rapporteur and appointed
the Review Panel composed of Judges Altay Suroy (presiding), Snezhana
Botusharova and Kadri Kryeziu.

On 13 May 2013, the Constitutional Court informed the Applicant of the
registration of the Referral, and requested the Applicant to submit a
duly completed official application form together with copies of all
relevant decisions of public authorities.

On 16 May 2013, the Applicant submitted a completed application form.

On 17 June 2013, the President appointed Judge Robert Carolan as
Judge Rapporteur, to replace Judge Arta Rama-Hajrizi.

On 20 June 2013, the Review Panel considered the Report of the Judge
Rapporteur and made a recommendation to the Court on the
inadmissibility of the Referral.

Facts of the case

11.

On 23 April 2013, the Applicant sent a letter to the Constitutional Court
requesting a review of the constitutionality of the requirement of the
Special Chamber of the Supreme Court for appellants to submit
translations into English of all documents and decisions in relation to
their appeal.



12.

13.
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It does not appear that the Applicant was a party to any legal
proceedings, or has intitiated any legal or other proceedings in relation
to this request.

Article 25 (8) of the Annex to the Law on the Special Chamber provides
that:

“Pleadings and supporting documents may be submitted in either the
Albanian or Serbian language and accompanied by an English
translation. Such translation shall be at the expense of the person or
party submitting such pleading or document.”

Legal arguments presented by the Applicant

14.

15.

16.

17.

18.

The Applicant alleges that the provision contained in Article 25 (8) of
the Annex of the Law on the Special Chamber, requiring appellants to
submit translations into English of all documents and decisions in
relation to their appeal, is in violation of the constitutional
determination of the official languages of Kosovo.

Furthermore, the Applicant argues that, “According to the provision of
Article 5 (1) of the Constitution, the official languages in the Republic of
Kosovo are Albanian and Serbian. Article 16, para.1 provides that the
laws and other legal acts are in accordance with this Constitution,
while paragraph 4 of the same provision states that every person and
entity in the Republic of Kosovo is subject to the provisions of the
Constitution.”

The Applicant points out that Article 102 (3) of the Constitution
provides that, “Courts shall adjudicate based on the Constitution and
the Law”.

Furthermore, Article 2 (1) of the Law on the Use of Languages (Law
No.02/L-37) specifies that, “Albanian and Serbian and their alphabets
are official languages of Kosovo and have equal status in Kosovo
institutions,” and Article 2 (2) states that, “All persons have equal rights
with regard to the use of the official languages in Kosovo institutions.”

Finally, Article 12 (1) of the Law on the Use of Languages specifies that,
“Official languages shall be used on an equal basis in judicial
proceedings.”
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19.

20.

21.

The Applicant alleges that the requirement to provide translations of
documents into the English language also constitutes discrimination on
the basis of language against all citizens of Kosovo when making an
appeal to the Special Chamber of the Supreme Court, in violation of
Article 24 (2) of the Constitution.

The Applicant indicates in his Referral that his arguments and remarks
are of a general nature and character, and that he is not referring to any
particular case or set of proceedings.

The Applicant also requests that, pursuant to Article 116 (2) of the
Constitution, the Court orders the temporary suspension of the
application of the requirement to provide English language translations,
as contained in Article 25 (8) of the Annex of the Law on the Special
Chamber, pending a final decision of the Court on the Referral.

Assessment of the admissibility of the Referral

22,

23.

24.

25.

First of all, in order to be able to adjudicate the Applicant’s Referral, the
Court has to examine whether the Applicant has met all the
requirements of admissibility, which are foreseen by the Constitution
and further specified by the Law and Rules of Procedure.

The Court has specifically to determine whether the Applicant has met
the requirements of Article 113 (1) of the Constitution and Article 47 (1)
of the Law and of Rule 36 (3) (¢) of the Rules of Procedure.

The Court refers to Article 113 (1) and (7) of the Constitution, which
establish:

1. “The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties.

[...]

7. Individuals are authorized to refer violations by public authorities
of their individual rights and freedoms guaranteed by the
Constitution, but only after exhaustion of all legal remedies
provided by law.”

Article 47 (1) of the Law provides that:



26.

27.

28.

29.

30.

31.

32.
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“1. Every individual is entitled to request from the Constitutional Court
legal protection when he considers that his/her individual rights and
freedoms guaranteed by the Constitution are violated by a public
authority.”

Furthermore, Rule 36 (3) (c) of the Rules of Procedure provides that:

“3. A Referral may also be deemed inadmissible in any of the following
cases:

[..]
¢) the Referral was lodged by an unauthorized person;”

The Court notes that the Applicant states that he is not referring to any
case or set of proceedings, but that his comments and arguments are of a
general nature and character.

The Court notes further that the Applicant does not provide information
regarding any legal or other proceedings or actions in relation to his
complaints.

With regard to the Applicant’s right to submit a Referral under Article
113 (77) of the Constitution, the Court considers that the Applicant does
not articulate an individual right or freedom which may have been
violated, nor does he refer to any concrete action or decision of a public
authority which may have violated his fundamental rights.

In substance, the Court considers that the Applicant is asking for an
advisory opinion, or an abstract review, of the constitutionality of the
provision contained in Article 25 (8) of the Annex to the Law on the
Special Chamber.

In these circumstances, the Court finds that, under Article 113 (1) of the
Constitution, in conjunction with Rule 36 (3) (c) of the Rules of
Procedure, the Applicant is not an authorized party to request a review
of the constitutionality of a legal provision.

Therefore, the Court finds that the Applicant is also not an authorized
party to request the temporary suspension of the application of Article
25 (8) of the Annex to the Law on the Special Chamber. For this reason,
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33-

34.

the Applicant’s request for an interim measure under Article 116 (2) of
the Constitution must be rejected.

In conclusion, the Court finds that the referral has not been submitted in
a legal manner by an authorized party, within the meaning of Article 113
(1) of the Constitution, and must be rejected as inadmissible because the
Applicant is not an authorized party.

Consequently, for the reasons outlined above, the Referral is
inadmissible.

FOR THESE REASONS

Pursuant to Article 113 (1) of the Constitution, Articles 46 and 47 (1) of the
Law, and Rule 36 (3) (c) of the Rules of Procedure, on 15 July 2013,

unanimously,
DECIDES
I TO REJECT the Referral as Inadmissible;
II. TO REJECT the Request for an Interim Measure;
III. TO NOTIFY this Decision to the Parties;
IV. TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20 (4) of the Law;

V. TO DECLARE this Decision effective immediately.

Judge Rapporteur President of the Constitutional Court

Robert Carolan Prof. Dr. Enver Hasani
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KI 52/13, Halil Studenica, date 17 July 2013- Constitutional
Review of the Resolution of the District Court in Peja
Ac.no.69/2012, dated 12 April 2012

Case KI 52/13, Resolution on Inadminissibilty of 19 June 2013.

Keywords: individual Referral, constitutional review of the Decision of the
District Court

The Referral is based on Article 113.7 of the Constitution, Article 47 of the Law
on the Constitutional Court of the Republic of Kosovo no. 03/L-121 of 15
January 2009, and Rule 56 of the Rules of Procedure of the Constitutional
Court.

On 08 February 2013, the Applicant submitted Referral to the Constitutional
Court of the Republic of Kosovo and sought from the court the constitutional
review of the Decision of the District Court

Applicant claims that the principles of equality before the law (Article 3 of the
Constitution) and the principle of impartiality of the court (Article 31 of the
Constitution) were violated by an erroneous determination of facts,
particularly by the Judges of the second instance panel.

The President by Decision (no.GJR. KI 52/13) of 16 April 2013, appointed
Judge Almiro Rodrigues as Judge Rapporteur. On the same day, the President
(by Decision no. KSH. KI 52/13) appointed the Review Panel composed of
Judges: Altay Suroy (Presiding), Kadri Kryeziu and Arta Rama Hajrizi.

The court upon reviewing the case concluded that the Referral was submitted
out of the four months deadline provided by Article 49 of the Law on the
Constitutional Court.

Under these circumstances, the Constitutional Court of Kosovo concluded that
the Applicant has not submitted the Referral in a legal manner, because it is
out of time limit and the referral is inadmissible.
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RESOLUTION ON INADMISSIBILITY
in
Case no. KI52/13
Applicant
Halil Studenica
Constitutional Review of
the Resolution of the District Court in Peja Ac.no.69/2012,
dated 12 April 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge.

Applicant

1. The Applicant is Halil Studenica from Peja (hereinafter, the Applicant),
represented by the lawyer Abdylaziz Daci from Peja.

Challenged decision

2. The Applicant challenges the Decision of the District Court in Peja
Ac.no.69/2012, dated of 12 April 2012 and served on the Applicant on 5
June 2012.

Subject matter

3. The Applicant alleges that the challenged decision violates the principle

of equality before the law (Article 3 of Constitution) and the right to

fair and impartial trial (Article 31 of Constitution).

Legal basis

4. The Referral is based on Articles 113.7 of the Constitution of the

Republic of Kosovo (hereinafter, the Constitution) and Articles 20, 22.7
and 22.8 of the Law no. 03/L-121 on the Constitutional Court of the
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Republic of Kosovo, dated 15 January 2009 (hereinafter, the Law) and
the Rule 56. 2 of the Rules of Procedure of the Constitutional Court
(hereinafter, the Rules).

Proceedings before the Constitutional Court

5.

On 08 April 2013,the Applicant submitted Referral to the Constitutional
Court of the Republic of Kosovo (hereinafter, the Court).

On 10 April 2013, the Court notified the Applicant that the Referral is
registered under KI52/13, and requested from the Applicant to submit
to the Court the Referral in the form provided by the Rules of Procedure
of the Court.

On 16 April 2013, the President appointed Judge Almiro Rodrigues as
Judge Rapporteur and the Review Panel composed of judgesAltay Suroy
(Presiding), Kadri Kryeziu and Arta Rama Hajrizi.

On 25 April 2013, the Applicant filed Referral in the requested form.
On 14 May 2013, after having considered the report of Judge

Rapporteur, the Review Panel made a recommendation to the Court on
the inadmissibility of the Referral.

Summary of facts

10.

11.

12.

13.

On 12 March 2003, the Municipal Court in Peja rendered a final and
binding Decision [C.br.404/02], thereby determining that the debtor
obstructs the creditor (the Applicant) in free using the road registered as
cadastral parcel no. 1571/4.

In the decision, the Court further ordered the debtor to stop all actions
which obstruct the creditor in the free using the road, as well as to
compensate to the Applicant the costs of proceedings in the amount of
€780, within the time limit of 8 days from rendering the resolution
under the threat of forced execution.

On 28 July 2003, the Applicant filed the proposal for execution of the
decision with the Municipal Court in Peja.

On 14 November 2011, the Municipal Court in Peja [Decision
[E.no.558/11] rejected as inadmissible the Applicant’s proposal for
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14.

15.

16.

17.

18.

execution of the Decision, because it was out of time, and terminated
the proceedings.

On an unspecified date, the Applicant filed an appeal with the District
Court in Peja against the Decision of the Municipal Court [E.no.
558/11].

On 12 April 2012, the District Court in Peja rejected the Applicant’s
appeal as ungrounded.

The Court in enacting clause states ,, Thefirst instance court found that
the proposal for execution was filed on 08 September 2003, which is
seen from the seal of receipt when the forced execution was permitted
under number E.no.91/2003. In the case file there is also another copy
of proposal for execution dated 26.07.2003, but the same does not
contain the court seal."[...] ”Based on this verified factual situation the
court of first instance decided as it was described more closely in the
enacting clause of the challenged resolution and pursuant to provisions
of Article 391 item (f) of the Law on Contested Procedure and Article
482 of the LCP, as well as Article 68 of the Law on Executive Procedure.
In accordance with this, the legal stance of the first instance Court was
entirely approved by the District Court.“

On 19 February 2013, the Applicant filed a request for protection of
legality with the State Prosecutor of Kosovo.

On 25 February 2013, the State Prosecutor of Kosovo rejected the
request of the Applicant, because “all legal time limits for filing the
request for protection of legality by the State Prosecutor have expired”.

Applicant’s allegations

19.

20.

The Applicant claims that the principles of equality before the law
(Article 3 of the Constitution) and of impartiality of the court (Article 31
of the Constitution) were violated by an erroneous determination of
facts, particularly by the judges of the second instance panel.

The Applicant alleges ,that someone has committed fraud by abusing
official duty and the actors of corruption can be seen. The Applicant
states that "because of all this, he addressed the presidents of the two
courts trying to remove all obvious flaws. Waiting for them, the
deadline, for filing the proposal to the Republic Prosecutor, has
expired.”



21.
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The Applicant requests from the Court to “conclude that the resolutions
of now the former Municipal Court of Peja E.no. 558/11 dated 14
November 2011, as well as the Resolution of the District Court in Peja
Ac. no. 69/2012 dated 12 April 2012, are unlawful and
unconstitutional.“

Admissibility of the Referral

22,

23.

In order to be able to adjudicate the Applicant’s Referral, the Court has
to assess beforehand whether the Applicant has met all the requirements
of admissibility, which are foreseen by the Constitution and further
specified by the Law and Rules of Procedure.

In this respect, the Court refers to Article 113.1. of the Constitution
which provides that:

The Constitutional Court decides only on matters referred to the court in
a legal manner by authorized parties.

24. The Court also takes into consideration Article 49 of the Law, which

25.

26.

provides that:

“The referral should be submitted within a period of four (4) months.
The deadline shall be counted from the day upon which the claimant
has been served with a court decision (...).

The Court emphasizes that the legal requirement of the compatibility
with the four month deadline for the submission of a Referral is
intended to promote the principle of legal certainty and to assure the
parties that cases that are under the jurisdiction of the Constitutional
Court shall be examined within a reasonable time limit to protect the
authorities and other interested parties from being in situations of
uncertainty for a long period of time (see: mutatis mutandis P.M. v. the
United Kingdom Application no. 6638/03, of 24 August 2004)

The Court notes that the State Prosecutor of Kosovo rejected the request
of protection of legality because all legal time limits had been expired.
The Court further notes that the challenged decision is dated 12 April
2012 and was served on the Applicant on 5 June 2012. The referral was
submitted to the Constitutional Court on 08 April 2013. Thus, the
referral is out of the four months deadline provided by Article 49 of the
Law on the Constitutional Court.
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27.  Under these circumstances, the Applicant has not met the requirements
for admissibility in terms of time limit in which the referral should be
submitted to the Constitutional Court.

28. Therefore, the Applicant has not submitted the Referral in a legal
manner, because it is out of time limit and the referral is inadmissible.

FOR THESE REASONS
The Constitutional Court, pursuant to Article 113 (1) of the Constitution,
Article 49 of the Law and Rule 36 (1) b) of the Rules of Procedure, on 8 July
2013, unanimously
DECIDES
I. TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this Decision to the Parties;

III. TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20 (4) of the Law; and

IV. TO DECLARE this Decision effective immediately.

Judge Rapporteur President of the Constitutional Court
Almiro Rodrigues Prof. Dr. Enver Hasani
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KI 57/13, Hajzer Beqiri, date 17 July 2013-Constitutional Review of
the Special Chamber of the Supreme Court Judgment ASC.-11-0035,
of 23 November 2012

Case KI57/13, Resolution on Inadmissibility, of 20 June 2013
Keywords: individual referral, manifestly ill-founded

The Applicant claims that “the final decision...is discriminatory against me,
since the Court had to consider the real situation in our health care system,
and the patients scheduling major services in state hospitals have to wait for
long periods due to large number of patients, and at time to file a complaint
against the Court ruling, I had scheduled my graph with UCCK..."

The Applicant claims that Article 24 [Equality before Law] and Article 31
[Right to Fair and Impartial Trial] of the Constitution have been violated by
the Special Chamber. Accordingly, the Court finds that the Referral was not
referred to the court in a legal manner, pursuant to Article 113.1 of the
Constitution, Article 48 of the Law and Rule 36 (1) ¢) and (2) d) of the Rules,
and as such is inadmissible as manifestly ill-founded.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI57/13
Applicant
Hajzer Beqiri
Constitutional Review of the Special Chamber of the Supreme
Court Judgment ASC.-11-0035, dated 23 November 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge

Arta Rama-Hajrizi, Judge.

Applicant
1. The referral was filed by Hajzer Beqiri (Applicant), residing in Pristina.
Challenged decision

2.  The Applicant challenges the Judgment ASC-11-0035 of the Appeal
Panel of the Special Chamber of the Supreme Court of Kosovo on
Privatization Agency of Kosovo Related Matters (Special Chamber),
dated 23 November 2012, which according to the Applicant, was served
on him 11 January 2013.

Subject matter

3. The Applicant claims that “the final decision...is discriminatory against
me, since the Court had to consider the real situation in our health care
system, and the patients scheduling major services in state hospitals
have to wait for long periods due to large number of patients, and at
time to file a complaint against the Court ruling, I had scheduled my
graph with UCCK...”
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4. The Applicant claims that Article 24 [Equality before Law] and Article
31 [Right to Fair and Impartial Trial] of the Constitution have been
allegedly violated by the Special Chamber.

Legal basis

5. The referral is based on Article 113.7 of the Constitution, Articles 46, 47,

48 and 49 of the Law on the Constitutional Court of the Republic of
Kosovo of 15 January 2009 (No. 03/L-121), (hereinafter, the Law), and
Rule 56 (2) of the Rules of Procedure of the Constitutional Court of the
Republic of Kosovo (hereinafter, the Rules of Procedure).

Proceedings before the Court

6.

7.

On 17 April 2013, the Applicant submitted the Referral to the Court.

On 29 April 2013, the President appointed Judge Almiro Rodrigues as
Judge Rapporteur and the Review Panel composed of Judges Snezhana
Botusharova (Presiding), Kadri Kryeziu and Arta Rama-Hajrizi.

On 13 May 2013, the Secretariat notified the Applicant, Special Chamber
and Privatization Agency in Kosovo (PAK) with the referral.

On 20 June 2013, after having considered the Report of the Judge
Rapporteur, the Review Panel made a recommendation to the Court on
the inadmissibility of the Referral.

Summary of facts

10.

11.

On 23 November 2012, the Appeal Panel of Special Chamber of Kosovo
issued the challenged judgment (ASC-11-0035) and rejected the
Applicant’s complaint against the final list of employees with eligibility
to 20% to proceeds of privatisation of SOE “Ramiz Sadiku” in Pristina as
out of time.

The Appeal Panel reasoned that “Trial panel correctly evaluated the
claim against final list, which he submitted after 27 March 2009,
which was out of time. The trial panel came into conclusion that the
complainant could not manage to provide valid justification for not
respecting the legal time-limit since the medical evidence did not match
with the time of time-limit claim.... Due to this and based on reasons
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presented in legal reasoning, the Appeal Panel reject the claim as
ungrounded.”

Applicant’s allegations

12.

13.

The Applicant alleges that, although he presented medical evidence with
his complaint to the Special Chamber, his complaint was rejected. He
argues that, during the time he had to make medical check up, he had to
wait for almost a year and, therefore, he missed the opportunity to
submit his complaint to the Special Chamber in time.

The Applicant requests from the Court to “annul the decision mentioned
above and order the competent authorities to render a merit-based
decision.”

Admissibility of the Referral

14.

15.

16.

17.

18.

The Court first examines whether the Applicants have fulfilled the
admissibility requirements set out in the Constitution, and as further
specified in the Law and the Rules of Procedure.

The Court refers to Article 113 (1) of the Constitution which establishes
that

“The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties.

The Court takes into account Article 48 of the Law on the Constitutional
Court which provides that

“In his/her referral, the claimant should accurately clarify what
rights and freedoms he/she claims to have been violated and what
concrete act of a public authority is subject to challenge”.

In addition, the Court takes into consideration Rule 36 (2) of the Rules
which foresees that

“The Court shall reject a Referral as being manifestly ill-founded
when it is satisfied that:
(d) when the Applicant does not sufficiently substantiate his claim;”

The Constitutional Court recalls that, under the Constitution, it is not
the task of the Constitutional Court to deal with errors of fact or of law
(legality) allegedly committed by the Special Chamber in Kosovo, unless



19.

20.

21.

22,

23.

24.

BULLETIN OF CASE LAW| 175

and in so far as they may have infringed rights and freedoms protected
by the Constitution (constitutionality).

Thus, the Court is not to act as a court of fourth instance, when
considering the decisions taken by regular courts. It is the role of regular
courts to interpret and apply the pertinent rules of both procedural and
substantive law (see, mutatis mutandis, Garcia Ruiz v. Spain [GC], no.
30544/96, para. 28, European Court on Human Rights [ECHR] 1999-I,
see also Resolution on Inadmissibility in case no 70/11, Applicants Faik
Hima, Magbule Hima and Bestar Hima, Constitutional review of the
Judgment of the Supreme Court, A. No 983/08 dated 7 February 2011).

In this regard, the Constitutional Court notes that the Applicant have
used all legal remedies prescribed by the Law on Contentious procedure,
by submitting the appeal against Judgment of Trail Chamber of the
Special Chamber and that the Appeal Chamber of the Special Chamber
have taken into account and indeed answered his appeals on the points
of law.

Therefore, the Court considers that there is nothing in the Referral
indicating that the case lacked impartiality or that proceedings were
otherwise unfair (see mutatis mutandis, Shub v. Lithuania, ECHR
Decision on Admissibility of Application No. 17064/06 of 30 June
2009).

In conclusion, the Applicant has neither built a case on a violation of
any of his rights guaranteed by the Constitution nor has he submitted
any prima facie evidence on such a violation (see Vanek v. Slovak
Republic, ECHR Decision as to the Admissibility of Application no.
53363/99 of 31 May 2005).

It follows that the Referral is manifestly ill-founded, pursuant to Rule 36
1. (c) of the Rules of Procedure, which provides that "The Court may
only deal with Referrals if: c) the Referral is not manifestly ill-
founded."

Accordingly, the Court finds that the Referral was not referred to the
court in a legal manner, pursuant toArticle 113 (1) of the Constitution,
Article 48 of the Law and Rule 36 (1) (¢) and (2) d) of the Rules, and as
such is inadmissible as manifestly ill-founded.
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FOR THESE REASONS
The Constitutional Court pursuant to Article 113 (1) of the Constitution, Article
48 of the Law and Rule 36 36 (1) (c) of the Rules of the Procedure, on 15 July
2013, unanimously
DECIDES
I.  TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this Decision to the Parties;

ITII. TO PUBLISH this decision in the Official Gazette, in accordance with
Article 20 (4) of the Law; and

IV. TO DECLARE this Decision immediately effective.

Judge Rapporteur President of the Constitutional Court
Almiro Rodrigues Prof. Dr. Enver Hasani
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KI 136/12, Dusanka Petroviécand 26 others, date 18 July 2013-
Constitutional Review of the Judgment of the Special Chamber of
the Supreme Court of Kosovo ASC-09-0005, ASC-09-0007, ASC-09-
0008 of 9 August 2012

Case KI 136/12, Resolution on Inadminissibilty of 18 July 2013

Keywords: Individual referral, referral submitted out of time, Resolution on
inadmissibility

The Applicants in their Referral submitted on 28 December 2012 request “the
constitutional review of the Judgment of the Special Chamber of the Supreme
Court of Kosovo, ASC-09-0008 dated 9 August 2012, with a proposal that the
Constitutional Court after reviewing of the Referral and providing necessary
documents by Special Chamber of the Supreme Court to determine that the
Constitution of Kosovo has been violated, and that is Article 31, and as a
consequence to ANNUL the challenged judgments and to return the matter
for retrial or to approve the Referral and to MODIFY the challenged
judgment so that in the final list of employees of SOE "Metohija-Rugova”
from Peja are included the abovementioned employees and to allow them the
right to compensation of 20% of sale proceeds from the privatization of the
enterprise.”

The Court notes that the Referral was not submitted within the time limit in
compliance with Article 49 of the Law, because the Applicants’ representative
states that the Judgment ASC-09-0005- ASC-09-0007- ASC-09-0008 of the
Special Chamber of the Supreme Court of 9 August 2012, was served on them
on 24 August 2012.
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RESOLUTION ON INADMISSIBILITY

Dusanka Petrovi¢and 26 others

in

Case no. KI136/12

Applicant

Constitutional Review of the Judgment of the Special Chamber of
the Supreme Court of Kosovo ASC-09-0005, ASC-09-0007, ASC-09-

0008
of 9 August 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO

composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President

Robert Carolan, Judge
Altay Suroy, Judge
Almiro Rodrigues, Judge

Snezhana Botusharova, Judge

Kadri Kryeziu, Judge and
Arta Rama-Hajrizi, Judge

Applicants
1. Dusanka Petrovié 10.
2.Vulki¢ Vuko 11.
3.Mirjana Jovanovic, 12.
4.Guti¢ SneZana 13.
5.Dobrila Bogiéevié, 14.
6.Babovi¢ Dusanka, 15.
7.Jankovi¢ Vladan 16.
8.Jozovié Irena 17.
9.Cadenovi¢ Dragana 18.

Boskovi¢ Liljana

Leki¢ Dragoljub
Vojislav Bojovié
Dusica Lakiéevié¢
Vladislav Lakicevi¢
Darmanovié Valentina
Ku¢ Zorica

Lekié Marina

Dasi¢ Dragan

19.
20.
21.
22,
23.
24.
25.
26.
27.

Baga$ Marina
Nadica Martinovié
Banjevi¢ Veljko
Kara¢ Biljana
Sekulovié¢ Batrié
Radié Darko
Verica Aleksi¢
Stanija Krstié¢
Zdravkovi¢ Janko

1. All of them employees of SOE “Metohija - Rugova” from Peja,
represented by lawyer Dejan A. Vasi¢ from Mitrovica.

Challenged decision

2.  The challenged decision is the Judgment of the Special Chamber of
Supreme Court of Kosovo, ASC-09-0005, ASC-09-0007, ASC-09-0008
of 9 August 2012, which according to Applicant was served on him on 24

August 2012.
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Subject matter

3.

The Applicants allege that by the Judgment of the Special Chamber of
the Supreme Court of Kosovo, ASC-09-0005, ASC-09-0007, ASC-09-
0008 of 9 August 2012, the rights guaranteed by the Constitution of the
Republic of Kosovo, Article 31 [Right to Fair and Impartial Trial] were
violated, since the Applicants were removed from the final list drafted
by the Privatisation Agency of Kosovo (hereinafter: the PAK), on the
occasion of privatization of the enterprise and in this way were denied
the right to compensation of 20% of the sale proceeds after the
privatization of the enterprise.

Legal basis

4.

Article 113.7 of the Constitution of the Republic of Kosovo (hereinafter:
the Constitution), Article 47 of the Law No. 03/L-121 on Constitutional
Court of the Republic of Kosovoof 15 January 2009(hereinafter: the
Law) and Rule 29 of the Rules of Procedure of the Republic of Kosovo
(hereinafter: the Rules of Procedures).

Proceedings before the Constitutional Court

5.

On 28 December 2012, the Applicants’ representative submitted the
Referral to the Constitutional Court.

On 14 January 2013, by Decision GJR 136/12, the President of the Court
appointed Judge Ivan Cukalovié¢ as Judge Rapporteur. On the same day,
the President of the Court appointed the Review Panel composed of
judges: Almiro Rodrigues (Presiding) and Judges Snezhana
Botusharova and Kadri Kryeziu, members.

On 28 January 2013, the Constitutional Court notified the Applicant
regarding the registration of Referral, requesting from him to fill in the
official form of the Court for registration of Referral.

On 28 January 2013, the Constitutional Court notified the Special
Chamber of the Supreme Court of Kosovo and PAK regarding the
registration of Referral.

On 7 February 2013, the Applicants’ legal representative submitted to
the Court the official form of the Court for registration of Referral.
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Summary of facts

10. The Applicants used to work in SOE “Metohija- Rugova” from Peja.

11.  With the privatization of SOE “Metohija- Rugova” from Peja, the
Applicants were on the list drafted by PAK for compensation of 20% of
the sale proceeds from privatization of the enterprise.

12. A group of employees lodged an appeal against the list drafted by PAK in
the Special Chamber of the Supreme Court.

13.  On 6 February 2009, the Special Chamber of the Supreme Court, acting
upon the appeal filed other employees, who challenged the right of the
Applicants for their inclusion in the final list, rendered the Judgment
SCEL-08-0003, by which partly approved the appeal by excluding the
Applicants from the final list.

14. On 9 August 2012, the Appeals Panel of the Special Chamber of

Supreme Court, acting upon the appeal filed by the Applicants’
representative rendered the Judgment ASC-09-0005- ASC-09-0007-
ASC-09-0008, by which it rejected the Applicants’ appeal, with a
justification that they do not meet the requirements provided under
Article 60.2 of UNMIK Administrative Instruction 2008/6.

Applicants’ allegations

15.

The Applicants in their Referral submitted on 28 December 2012
request “theconstitutional reviewof the Judgment of the Special
Chamber of the Supreme Court of Kosovo, ASC-09-0005, ASC-09-
0007, ASC-09-0008 dated 9 August 2012, with a proposal that the
Constitutional Court after reviewing of the Referral and providing
necessary documents by Special Chamber of the Supreme Court, to
determine that the Constitution of Kosovo has been violated, and that
is Article 31, and as a consequence to ANNUL the challenged
judgments and to return the matter for retrial or to approve the
Referral and to MODIFY the challenged judgment so that in the final
list of employees of SOE "Metohija-Rugova" from Peja are included the
abovementioned employees and to allow them the right to
compensation of 20% of sale proceeds from the privatization of the
enterprise.”
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Preliminary assessment of admissibility of the Referral

16.

17.

18.

19.

20.

21.

22,

In order to be able to adjudicate the Applicant’s Referral, the Court has
to assess beforehand whether the Applicant has met all the
requirements of admissibility, which are foreseen by the Constitution,
as further specified in the Law and the Rules of Procedure.

In this respect, the Court refers to Article 113.1 of the Constitution where
is provided:

“The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties.”

Regarding the Applicants’ Referral, the Court refers to Article 49 of the
Law, which provides:

“The referral should be submitted within a period of four (4) months.
The deadline shall be counted from the day upon which the claimant
has been served with a court decision. In all other cases, the deadline
shall be counted from the day when the decision or act is publicly
announced. If the claim is made against a law, then the deadline
shall be counted from the day when the law entered into force.”

To determine the fact whether the Applicant submitted his Referral
within a period of four months, the Court is referred to the time the last
decision was served on the Applicant as well as to the date of filing the
Referral to the Constitutional Court.

From submitted documents, the Court notes that the Referral was not
submitted within time limit in compliance with Article 49 of the Law,
because the Applicants’ representative states that the Judgment ASC-
09-0005- ASC-09-0007- ASC-09-0008 of the Special Chamber of the
Supreme Court of 9 August 2012 was served on them on 24 August
2012.

The Court further notes that the Applicant submitted his Referral in the
Secretariat of the Constitutional Court on 28 December 2012, which
implies that the Referral was submitted 4 days after the expiry of time
limit provided by the Law.

Based on the above, it results that the Referral is out of time.
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23. Therefore, the Referral should be rejected as inadmissible, due to non-
compliance with legal time limit, provided by Article 49 of the Law.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article

49 of the Law and Rule 36.1 (b) of the Rules of Procedure, in the session held

on 18 July 2013, unanimously:

DECIDES

I. TO REJECT the Referral as Inadmissible;

II.  This Decision shall be notified to the Parties and shall be published in
the Official Gazette, in accordance with Article 20.4 of the Law on
Constitutional Court; and,

III. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court
Ivan Cukalovi¢ Prof. Dr. Enver Hasani
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KI 105/11, Bajro Aljimi, date 22 July 2013- Constitutional review of
the Judgment of the Supreme Court of Kosovo Rev. No. 78/2008
dated 2 March 2011

Case KI105/11, Resolution on Inadminissibilty of 5 July 2013

Keywords: individual referral, civil dispute, human dignity, protection of
property, universal declaration, manifestly ill-founded

In this case, the Applicant challenges the judgment of the Supreme Court of
Kosovo, Rev. 78/2008, of 2 March 2011 alleging that pursuant to Article 54 of
the Constitution of the Republic of Kosovo, everyone enjoys the right of
Jjudicial protection if any right guaranteed by this Constitution or by law has
been violated or denied and has the right to an effective legal remedy if found
that such right has been violated. Therefore, based on the foregoing, the
applicant files the present Referral with the Constitutional Court of the
Republic of Kosovo demanding: a) Protection of human rights due to
violations of human rights guaranteed by the Constitution and national laws,
and b) Protection due to violations of human rights as guaranteed by
international instruments and agreements which are directly applicable in the
Republic of Kosovo.

After having reviewed the case in its entirety, the Court found that the relevant
proceedings in the Supreme Court were not in any way unfair or arbitrary (see
mutatis mutandis, Shub v. Lithuania, ECHR Decision on Admissibility of
Application No. 17064/06 of 30 June 2009). The Constitutional Court
reiterated that it is not a court of fourth instance, when considering the
decisions taken by the lower instance courts.

As a conclusion, the Court finds that the Applicant's Referral does not meet the
admissibility requirements, as the Applicant has failed to prove that the
challenged decision has violated his rights and freedoms guaranteed by the
Constitution.

Therefore, the Court declared this Referral inadmissible as manifestly ill-
founded.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI105/11
Applicant
Bajro Aljimi
Constitutional review of the Judgment of the Supreme Court of
Kosovo
Rev. No. 78/2008 dated 2 March 2011

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge, and

Arta Rama-Hajrizi, Judge

Applicant

1. The Applicant is Mr. Bajro Aljimi from the village of Gérncar,
Municipality of Prizren.

Challenged decision

2. Challenged decision is the judgment of the Supreme Court of Kosovo,
Rev. No. 78/2008 of 2 March 2011 (which the Applicant received on 18
April 2011), amending the Judgment of the District Court in Prizren and
rejecting the request to return possession over property which the
applicant’s father donated according to donation contract concluded on
2.12.1969 between Mustafa Aljimi, from the Village of Grncare, as the
donor, on one side, and the Municipality of Prizren, as the receiver, on
the other side.

Subject matter

3.  The Applicant challenges the judgment of the Supreme Court of Kosovo
No. 78/2008 of 2 March 2011 claiming that based on Article 54 of the
Constitution there was a violation of Articles 23, 24 and 46 of the
Constitution of the Republic of Kosovo, Article 17 of the Universal
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Declaration of Human Rights (hereinafter: UDHR) and Article 1 of
Protocol 1 to the European Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter: ECHR).

Legal basis

4.

Article 113.7 and 21.4 of the Constitution of the Republic of Kosovo
(hereinafter: the Constitution), Article 22 of the Law on the
Constitutional Court of Kosovo (hereinafter: the Law) and Rules 28 and
56.2 of the Rules of Procedure of the Constitutional Court (hereinafter:
the Rules).

Proceedings before the Court

5.

On 1 August 2011 the Applicant filed the Referral with the Constitutional
Court of the Republic of Kosovo (hereinafter: the Court).

On 23 August 2011, the President of the Constitutional Court (Decision
No. GJR. 105/11 of 23 August 2011) appointed Judge Altay Suroy as
Judge Rapporteur in the case and the Review Panel (Decision No. KSH.
105/11, of 23 August 2011) composed of judges: Snezhana
Botusharova(presiding), Prof. Dr. Enver Hasaniand Prof. Dr. Gjyljeta
Mushkolaj (members).

On 12 October 2011 the Constitutional Court informed the Applicant and
the Municipal and District Court in Prizren as well as the Supreme
Court of Kosovo that a procedure was initiated for the constitutional
review of the decision that is challenged by the Applicant and that the
case was registered in the Court’s respective register under No.
Kl105/11.

On 19 October 2011, the District Court in Prizren, in its response stated
that it had expressed its opinion on this case in its Judgment and that it
did not want to express anything further.

On 14 November 2012, the President (Decision No. KSH. 105/11, of 14
November 2012) appointed Judge Ivan Cukalovié¢ as a member of the
Review Panel instead of Judge Gjyljeta Mushkolaj, whose mandate as a
Judge of the Constitutional Court had ended on 26 June 2012.
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10. On 5 July 2013, the Review Panel considered the report of the Judge
Rapporteur and made a recommendation to the Court on the
inadmissibility of the Referral.

Summary of the facts

11. On 2 December 1969, a donation contract was concluded between
Mustafa Aljimi, from the village of Gérncar, as the donor, on one side,
and the Municipality of Prizren, as the receiver, on the other side
through which the donor donated to the receiver the cadastral plot No.
5248 in CZ ,Kecishlak®, land Class VII, in the area of 8.88.05 ha,
registered in possession list No. 8418 CZ Prizren.

12. According to the contract, this plot of land was transferred to social
property owned by the Municipal Assembly of Prizren, as per possession
list 8418 CZ Prizren.

13. The former owner of the aforementioned real estate died on 26 March
1987 and he was survived by his sons as his legal heirs: Iljaz, Bajro and
Izet Aljimi and his wife Qazime Aljimi, maiden name Maksuti, who
passed away on 12 June 2007 (names of third parties are mentioned for
the benefit of the reading by the Court while in the final decision we will
put initials only).

14. Heirs of the late Mustafa Aljimi initiated through a claim with the
Municipal Court in Prizren proceedings to have the contract annulled
and the real estate returned, since they considered that the contract was
signed by threatening the donor that his children will not be allowed
education and employment and that other repercussive measures
against him will follow.

15. After having reviewed the evidence, the Municipal Court in Prizren
issued its Judgment C. No. 563/07 of 19 October 2007, by which it
approved the claim and the statement of claim of the plaintiffs and
determined that the contract on donation of the real estate, Leg. No.
1787/69 of 2.12.1969, concluded between Mustafa Aljimi, late, from the
village of Grncare, as the donor, on one side, and the Municipality of
Prizren, as the receiver, on the other side, was invalid.

16.  The District Court in Prizren, deciding upon appeal of the Municipality
of Prizren, against the judgment of the Municipal Court in Prizren,
rendered judgment Ac. No. 534/2007 On 16.1.2008, rejecting the
appeal of the Municipality of Prizren as ungrounded and confirming the
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18.

19.

20.
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judgment of the Municipal Court in Prizren, C. No. 563/07 of 19
October 2007.

Following the judgment of the District Court in Prizren the Applicant
and his brothers filed a request to the Municipal Cadastral Office in
Prizren to transfer ownership from the current owner Prizren MA to the
new owners, Iljijaz Aljimi, Bajro Aljimi and Izet Aljimi. Subsequently,
the Municipal Cadastral Office in Prizren issued Decision No. 027 No.
219/B of 7 February 2008, approving the request and allowing cadastral
change, based on which the Applicant and his brothers were registered
as new owners and they were issued a certificate of ownership rights
UL-71813068-12596.

After registration of ownership over the cadastral plot P. No. 71813068-
05248-0, the Applicant and his brothers concluded a contract on the
sale of the real estate with Arbnor Vérmica, so the Applicant and his
brothers, on one side, as the sellers, and Arbnor Vérmica, on the other
side, as the purchaser, on 3 March 2008 concluded a sales contract for
the real estate, Leg. No. 1233/2008 dated 5 March 2008, registered as
cadastral plot P. No. P. No. -71813068-05248-0 for the price of €
60,000.00 (sixty thousand Euros).

In the meanwhile, the Municipality of Prizren filed a request for
Revision with the Supreme Court of Kosovo, as an extraordinary legal
remedy, against the judgment of the District Court in Prizren, Ac. No.
534/2007 of 16 January 2008.

The Supreme Court of Kosovo approved the revision, Rev. No. 78/2008,
of 2 March 2011, and rendered a decision on the merits of the case by:
“AMENDING judgment of the District Court in Prizren, AC. No.
534.2007, of 16.01.2008, and Judgment of the Municipal Court in
Prizren C. no. 563/2007, dated 19.10.2007, thereby REJECTING as
ungrounded the claim suit of plantiffs requesting confirmation of
nullity of contract on donation, signed by Mustafa Aljimi from the
village of Gerncare, as the donor, and the Municipality of Prizren, as
donee, certified by the Municipal Court in Prizren by act Vr. No.
1787/1969, dated 02.12.1969.”, among other things, stating in the
reasoning the following:

“The confirmed fact is that for the donation contract, signed on
02.11.1969, as seen in the copy of the contract in the case files,
provisions of the Law on Contract and Torts, which entered into
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force on 01.10.1979, and provisions of the Article 1106 of this Law,
cannot be applied on contract relations established before the entry
into force of this law.

The fact that the contractual party donated his land under the
pressure of former municipal activists, as found by the first
instance court, does not certify absolutely that such a contract is
absolutely null, since according to the position of this Court, the
threat mentioned was not of such nature which could pose serious
hazard to the life, body or any important asset of the contractual
party. As for the threat on the children on the contractual party
that they would be prevented in completing education and
employment, legal aid was available in competent bodies in a
designated legal proceeding. Even if the assumption of lack of free
will of the contractual party due to threatening, deception or fraud,
according to general rules of civil law, such a contract would only
be relatively invalid, and nullity of contract for such reasons may
be claimed within a deadline of one year, from the day of acquiring
knowledge on the cause of hazard, cease of cause of threat, while
such a right loses objective timeline, when more than three years
pass.

Due to the fact that all deadlines for claiming relative nullity of
contract have been missed, deadlines which are preclusive, in the
concrete case, there cannot be a claim on nullity of contract after
the expiry of the timeline of 40 years, as the plaintiffs did in the
concrete case.”

Applicant’s allegations

21.

The Applicant challenges the judgment of the Supreme Court of Kosovo,
Ref. No. 78/2008 of 2 March 2011 alleging that: “pursuant to Article 54
of the Constitution of the Republic of Kosovo, everyone enjoys the right
of judicial protection if any right guaranteed by this Constitution or by
law has been violated or denied and has the right to an effective legal
remedy if found that such right has been violated. Therefore, based on
the foregoing, the applicant files the present Referral with the
Constitutional Court of the Republic of Kosovo demanding;:

a) Protection of human rights due to violations of human rights
guaranteed by the Constitution and national laws, and
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b) Protection due to violations of human rights as guaranteed by
international instruments and agreements which are directly
applicable in the Republic of Kosovo.”

The Applicant refers to Articles 23 [Human Dignity], 24 [Equality before
the Law] and 46 [Protection of Property] of the Constitution which
guarantee human rights. He also refers to Article 17 of the UDHR and
Article 1 of Protocol 1 to the ECHR providing that every natural or legal
person is entitled to his property and that no one shall be deprived of
his property.

Admissibility of the Referral

23.

24.

25.

26.

27,

The Applicant states that Articles 23 [Human Dignity], 24 [Equality
before the Law], 46 [Protection of Property] and 54 [Judicial Protection
of Rights] of the Kosovo Constitution are the basis for his Referral.

The Court first assesses whether the Applicant has met the admissibility
requirements laid down in the Constitution, and further specified in the
Law and the Rules of Procedure of the Court.

In this regard, the Court refers to Article 113 (1) which establishes:

“1. The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties.”

The Court also refers to Article 48 of the Law which sets forth the
following:

“In his/her referral, the claimant should accurately clarify what
rights and freedoms he/she claims to have been violated and what
concrete act of public authority is subject to challenge.”

Furthermore, Rule 36 (1) ¢) and (2) a) and b) of the Rules of Procedure
provides:

(1) The Court may only deal with Referrals if:

[..]
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28.

29.

30.

31.

32.

c) the Referral is not manifestly ill-founded.

(2) The Court shall reject a Referral as being manifestly ill-founded
when it is satisfied that:

a) the Referral is not prima facie justified,

b) when the presented facts do not in any way justify the allegation
of a violation of the constitutional rights.”

In the present case, the Court notes that the Applicant challenges the
Decision of the Supreme Court which he alleges that it has violated his
rights and freedoms guaranteed by the Constitution and other
instruments as a consequence of erroneous determination of facts and
erroneous application of the law by the Supreme Court.

After having reviewed the case in its entirety, the Constitutional Court
cannot consider that the relevant proceedings in the Supreme Court
were in any way unfair or arbitrary (see mutatis mutandis, Shub v.
Lithuania, ECHR Decision on Admissibility of Application No.
17064/06 of 30 June 2009).

The Constitutional Court reiterates that it is not a court of fourth
instance, when considering the decisions taken by the lower instance
courts. It is the role of the regular courts to interpret and apply the
pertinent rules of both procedural and substantive law (see, mutatis
mutandis, Garcia Ruiz v. Spain [GC], no. 30544/96, para. 28, European
Court on Human Rights [ECHR] 1999-I).

The Applicant did not submit any primafacie evidence showing a
violation of his constitutional rights (see Vanek v. Slovak Republic,
ECHR Decision as to Admissibility of Application no. 53363/99 of 31
May 2005). The Applicant does not substantiate his claim that his rights
guaranteed under Articles 23, 24, 46 and 54 of the Constitution have
been violated.

Therefore, the Court finds that the Applicant’s Referral does not meet
the admissibility requirements, neither on the merits nor on the
admissibility of the Referral, as the Applicant has failed to prove that the
challenged decision has violated his constitutionally guaranteed rights
and freedoms.
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33. In all, the Court concludes that the Applicant’s Referral, pursuant to
Rule 36.2 (a) and (b) of the Rules of Procedure, is manifestly ill-founded
and consequently inadmissible.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113 (1) of the Constitution, Rule
36.2 (a) and (b) of the Rules of Procedure, on 5 July 2013, by majority

DECIDES
I TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this Decision to the Parties;

III. TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20 (4) of the Law; and

IV. TO DECLARE this Decision effective immediately.

Judge Rapporteur President of the Constitutional Court
Altay Suroy Prof. Dr. Enver Hasani



BULLETIN OF CASE LAW| 192

KI 120/12, Vahide Braha, date 23 July 2013- Constitutional Review
of the decision of the District Court in Prishtina, Ac. Nr. 1419/2011,
of 17 July 2012 and notification of Public Prosecutor, KMLC. No.
81/12, ofg August 2012

Case KI 120/12, Resolution on Inadminissibilty of 5 July 2013

Keywords:Individual Referral, request for protection of legality, jurisdiction
and authorized parties, right to fair and impartial trial, right to legal remedies,
property dispute, legal representation.

The Applicant is a lawyer from Prishtina, who represented a client with regular
jurisdiction courts in Prishtina. Due to dispute on the manner of submitting of
the judicial decision, she submitted a proposal to the Public Prosecutor to
request protection of legality, a request which was rejected.

The Applicant filed the Referral based on Article 113.7 of the Constitution of
Kosovo, claiming that the challenged decision and the notification of the
Public Prosecutor violate her right to a fair and impartial trial (Article 31 of the
Constitution) and her right to legal remedies (Article 32 of the Constitution).

The Court found that the Applicant is not a party in the proceedings but a legal
representative of one of the parties, i.e. acting on behalf of another person,
who is affected by the decisions of public authorities. The Applicant submitted
the Referral on her behalf, alleging violations of her individual constitutional
rights, by not submitting the referral on behalf of her client for alleged
violations of her client.

Therefore, the Court concludes that the Applicant cannot be considered an
authorized party according to Article 113 paragraph 7 of the Constitution as
her individual rights and freedoms guaranteed by the Constitution are not
violated by public authorities.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI120/12
Applicant
Vahide Braha
Constitutional Review of the decision of the District Court in
Prishtina, Ac. Nr. 1419/2011, of 17 July 2012 and notification
of Public Prosecutor, KMLC. No. 81/12, of 9 August 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge.

Applicant

1. The Applicant is Ms. Vahide Braha, residing in Prishtina (hereinafter:
the “Applicant”).

Challenged Decision

2. The Applicant challenges the decision of the District Court in Prishtina,
Ac. Nr. 1419/2011, of 17 July 2012 and the notification of the Public
Prosecutor, KMLC. No. 81/12, of 9 August 2012, which were served
upon the Applicant as a legal representative of her client, the plaintiff
J.H., on unspecified dates.

Subject Matter

3. The Applicant claims that the challenged decision and the notification
of the Public Prosecutor violate her right to a fair and impartial trial
(Article 31 of the Constitution) and her right to legal remedies (Article
32 of the Constitution).
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Legal basis

4.

The Referral is based on Article 113.7 of the Constitution of the Republic
of Kosovo (hereinafter: the “Constitution”), Article 20 of the Law No.
03/L-121 on the Constitutional Court of Republic of Kosovo, of 15
January 2009 (hereinafter: the “Law”), and Rule 56 of the Rules of
Procedure of the Constitutional Court of the Republic of Kosovo
(hereinafter: the “Rules of Procedure”).

Proceedings before the Court

5.

On 11 November 2012, the Applicant submitted the referral to the
Constitutional Court.

On 4 December 2012, the President of the Court, with Decision No. GJR.
KI 120/12, appointed Judge Snezhana Botusharova as Judge
Rapporteur. On the same date, the President of the Court, with Decision
No. KSH. KO. 97/12, appointed the Review Panel composed of Judges
Robert Carolan (Presiding), Altay Suroy and Ivan Cukalovié.

On 31 January 2013, the Court informed the Applicant and notified the
Basic Court in Prishtina that the referral had been received and
registered with the number KI120/12.

On 5 July 2013 the Review Panel considered the Report of the Judge
Rapporteur and made a recommendation to the Court on the
Inadmissibility of the Referral.

Summary of facts

9.

10.

11.

On 8 May 2009 the Applicant was authorized by a written power of
attorney to represent J.H. from Prishtina in a case regarding the
revocation of a contract, before Municipality Court in Prishtina.

On 11 June 2009, the Municipal Court in Prishtina adopted judgment C.
Nr. 1266/07, by which was rejected as ill-founded the request of the
plaintiff J.H. from Prishtina, who was represented by the Applicant. This
judgment was delivered to the Applicant as the plaintiff's legal
representative on 6 July 2009.

On 22 July 2009, the Applicant submitted an appeal with the District
Court in Prishtina, on behalf of her client against the judgment of the
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17.
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Municipal Court [C. Nr. 1266/07] of 11 June 2009, pursuant to Article
181.1 of Law on Contested Procedure (hereinafter: LCP).

On 29 December 2010, the District Court in Prishtina adopted Decision
Ac. Nr. 1167/2009, by which was rejected the appeal submitted by the
Applicant on behalf of J.H. against thejudgment of the Municipality
Court in Prishtina [C. Nr. 1266/07], of 11 November 2009. The District
Court in the reasoning part of its decision stated: “From the case files it
appears that the appealed judgment of the court of first instance was
handed to the lawyer of the plaintiff Vahide Braha on 06.07.2009,
which can be seen from the delivery note under number 30, whilst the
legal representative of the plaintiff filed the appeal with the first
instance court on 22.07.2009, which means that the appeal was filed
after the deadline provided by the law”.

On 25 January 2011, the Applicant as legal representative of her
clientsubmitted to the Municipality Court the proposal to return the case
to the previous state, claiming that she “did not receive the judgment of
the first instance court in compliance with the legal provisions deriving
from Article 107, 110 and 111 of the LCP”.

On 26 April 2011, Municipality Court of Prishtina forwarded the
proposal to the District Court in Prishtina.

On 31 May 2011, the District Court in Prishtina sent a Request for
proper investigations / report to Municipality Court of Prishtina “to act
in order to remove all procedural dilemmas, resulting from the
proposal of the representative of the plaintiff...”.

On 5 October 2011, upon the request from the District Court in
Prishtina, the Municipality Court held a public hearing, in which the
issue of handing over the Judgment of the Municipality Court in
Prishtina [C. Nr. 1266/07] was clarified.

On the same date, the Municipality Court in Prishtina adopted Decision
C. Nr. 1266/07, which rejected the request of the Applicant to return the
case to the previous state, since it had been submitted after the deadline.
In its decision the Municipality Court in Prishtina stated that as a court
of first instance acting upon an order of the second instance court, it had
undertaken all the procedural measures and confirmed that “the
attorney did not have any remark with regard to the manner of
receiving the judgment, and did not inform the court about the manner
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18.

19.

20.

21.

of receiving the judgment, but she filed an appeal against the judgment
of the first instance court, which was submitted to the court on
22.07.2009, without mentioning the issue of receiving the judgment,
and stated that she has filed the appeal within the deadline provided by
law”.

On an unspecified date, the Applicant as an attorney for her client
submitted an appeal against the Decision of the Municipal Court [C. Nr.
1266/07] of 5 October 2011.

On 17 July 2012, the District Court in Prishtina adopted Decision Ac. Nr.
1419/2011, which rejected the appeal of the Applicant. In its decision the
District Court stated that “ the District Court panel reviewed the appeal
in compliance with provisions of Article 208 in conjunction with Article
194 of the Law on Contested Procedure, and based on the allegations
found that the appeal is not allowed...Since the panel considers that the
appeal is filed against a decision which is not appealable, pursuant to
Article 196 of the Law on Contested Procedure, the panel concludes that
the appeal is not allowed.”

On an unspecified date, the Applicant acting as an attorney for her
clientsubmitted a proposal to the Office of the Chief State Prosecutor to
request protection of legality.

On 9 August 2012, the State Prosecutor adopted Notification KMLC nr.
81/12 by which the proposal of the Applicant for requesting protection of
legality against the final decision of the Municipal Court in Prishtina [C.
Nr. 1266/07] of 5 October 2011 and the decision of the second instance,
District Court in Prishtina [Ac. Nr. 1419/2011], of 17 July 2012, was
rejected stating that “the State Prosecutor did not find any legal basis to
request protection of legality”

Applicant’s allegations

22,

23.

The Applicant claims that "the court of first instance and the court of
second instance by rendering their decisions have caused violations of
fundamental human rights guaranteed by Article 31 and 32 of the
Constitution, Article 13 (1) of the European Convention on Human
Rights (ECHR) - right to appeal. The Judge who dealt with this case
was not impartial, as it is required by Article 6.1 of the Convention, or
was biased".

Furthermore, the Applicant claims that " the District Court in rendering
its decision as a court of second instance, when it stated that the party
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did not have the right to appeal, was under influence of the first
instance court, and also did not review the case file and the reasons of
the appeal.”

The Applicant addresses to the Constitutional Court the following
request:

"I request from the Constitutional Court to review and to give a legal,
lawful and exact interpretation whether there is a violation of the
Constitution, Law on Contested Procedure and European Convention
on Human Rights, with regard to the rules on handing over the
decisions, as foreseen by this law, to the parties in procedure and the
possibility to return the case in previous state."

Admissibility of the Referral

25.

26.

27.

28.

29.

In order to be able to adjudicate the Applicant’s Referral, the Court has
to assess beforehand whether the Applicant has met the requirements
of admissibility, which are foreseen by the Constitution and further
specified by the Law and Rules of Procedure.

In this respect, the Court refers to Article 113 (1), which establishes that
“the Constitutional Court decides only on matters referred to the court
in a legal manner by authorized parties”.and Article 113.7 of the
Constitution of the Law which provides:

“Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution,
but only after exhaustion of all legal remedies provided by law".

The Court also refers to Article 48 of the Law on Court, which provides
that “In his/her referral, the claimant should accurately clarify what
rights and freedoms he/she claims to have been violated and what
concrete act of public authority is subject to challenge”.

In this respect, the Court notes that individuals are authorized to refer
violations by public authorities of their individual rights and freedoms
guaranteed by the Constitution. The act or omission in issue must
directly affect the applicant (see Amuur v. France, No. 19776/92,
ECtHR, Judgment of 25 June 1996)

In the present case, the Court notes that the Applicant is not a party in
the proceedings but a legal representative of one of the parties, i.e.
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30.

31.

32.

33-

34.

acting on behalf of another person, who is affected by the decisions of
public authorities. This is the plaintiff J.H., the client of the Applicant.
The Applicant is submitting the Referral on her own behalf, alleging
violations of her individual constitutional rights, not submitting the
referral on behalf of her client for alleged violations of her client. The
Applicant as said above does not appear to be party of her own in the
regular courts’ proceeding in the sense of the law provisions. She is the
professional whose is supposed to defend the procedural rights of her
client by following the law requirements and meeting the deadlines for
appeal as she is authorised for that by her client.

Therefore, the Court concludes that the Applicant cannot be considered
an authorized party according to Art. 113 paragraph 7 of the Constitution
as an individual her individual rights and freedoms guaranteed by the
Constitution are not violated by public authorities.

However, even if the Applicant had a power of attorney to represent her
client in front of the Constitutional Court and act on behalf of her as her
legal representative, which was not the case, she had not substantiated
the claims in the referral. Assuming that the Applicant would argue that
the decisions of the regular courts resulted in violations of her client’s
rights as guaranteed by the Constitution and the European Convention
she had not presented any evidence or relevant facts to support that
“Administrative or judicial authorities have violated her/his rights as
guaranteed by the Constitution” (see Vanek v.Slovak Republic, No.
53363, ECtHR, Decision on Admissibility of 31 May 2005).

The Constitutional Court reiterates that it is not its task under the
Constitution to act as a court of appeal, or court of fourth instance, in
respect of the decisions taken by regular courts. It is their role to
interpret and apply the pertinent rules of both procedural and
substantive law (see, mutatis mutandis, Garcia Ruiz v. Spain, No.
30544/96, ECtHR, Judgment of 21 January 1999, para. 28)

The Constitutional Court can only consider whether the evidence has
been presented in such a manner and the proceedings in general viewed,
in their entirety, have been conducted in such a way that the applicant
had a fair trial (see Case Edwards v. United Kingdom, No 13071/87,
Report of the European Commission on Human Rights adopted on 10
July 1991).

However, having reviewed the documents submitted by the Applicant,
the Constitutional Court does not find that the relevant proceedings
were in any way unfair or tainted by arbitrariness (see mutatis
mutandis, Vanek v.Slovak Republic, No. 53363, ECtHR, Decision on
Admissibility of 31 May 2005).
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FOR THESE REASONS
The Constitutional Court, pursuant to Articles 113.1 and 113.7 of the
Constitution, Articles 20 and 48 of the Law and Rule 36. (2) b) of the Rules of
Procedure, on 5 July 2013
DECIDES

I TO DECLARE the Referral inadmissible, unanimously;

I TO HOLD that the Applicant is not authorized party, by majority;

III. TO HOLD that the Referral is manifestly ill-founded, by majority;

IV. TO NOTIFY this decision to the Parties;

V. TO PUBLISH the decision in the Official Gazette, in accordance with
Article 20 (4) of the Law; and

VI.  This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court
Snezhana Botusharova Prof. Dr. Enver Hasani
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KI 15/13, Muharrem Ademi, date 26 July 2013- Constitutional
Review of the non-execution of the Judgment of the Municipal
Court in Pristina Pl. No. 4492/92, dated 3 September 1996

Case KI15/13, Resolution on Inadminissibilty of 20 June 2013

Keywords: individual referral, non-exhaustion of legal remedies, resolution on
inadmissibility

In his Referral, submitted on 5 February 2013, the Applicant requests from the
Constitutional Court of the Republic of Kosovo the constitutional review of
non-execution of the Judgment of the Municipal Court in Prishtina, Pl. No.
4492/92, of 3 September 1996 related, inter alia, to the compensation of
Applicant’s salaries he incurred in the period of an unlawful dismissal from the
“Students’ Center” in Prishtina.

The Court finds that the Referral does not fulfill the requirements of Article
113. 7 of the Constitution, Article 47 (2) of the Law, and Rule 36 (1) a) of the
Rules of Procedure, and as such is inadmissible.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI15/13
Applicant
Muharrem Ademi
Constitutional Review of the non-execution Municipal Court in
Pristina Judgment Pl. No. 4492/92 dated 3 September 1996

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge

Arta Rama-Hajrizi, Judge

Applicant

1. The Applicant is Muharrem Ademi residing in Pristina, represented by
Beqir Abdiu, a lawyer practicing in Pristina.

Challenged decision

2. The Applicant challenges non-execution of the Judgment of the
Municipal Court in Pristina, Pl. No. 4492/92 dated 3 September 1996.
The Applicant claims that challenged judgment became final on 22
November 1996.

Subject matter

3. The subject matter of the Referral is the assessment by the
Constitutional Court of the Republic of Kosovo (hereinafter referred to
as the "Court") of the constitutionality of the alleged non-execution of
the Municipal Court in Pristina Judgment Pl. No 4492/92 dated 3
September 1996 related, inter alia, to the compensation of Applicant’s
salaries he incurred in the period of an unlawful dismissal from the
“Students’ Center” in Pristina.
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Legal Basis

4.

The Referral is based on Art. 113.7 of the Constitution; Articles 46, 47,
48 and 49 of the Law, and Rule 56 (2) of the Rules of Procedure of the
Constitutional Court of the Republic of Kosovo (hereinafter referred to
as the Rules of Procedure).

Proceedings before the Court

5.

On 5 February 2013, the Applicant submitted a referral with the
Constitutional Court.

On 26 February 2013, the President of the Court appointed Judge
Robert Carolan as Judge Rapporteur and a Review Panel composed of
Judges Snezhana Botusharova(Presiding), Kadri Kryeziu and Arta
Rama-Hajrizi, and by subsequent decision of the President, Judge Arta
Rama-Hajrizi was replaced by the president of the Court, Prof. Dr.
Enver Hasani, as a member of the Review Panel.

On 18 April 2013, the Court notified the Applicant and the Municipal
Court in Pristina of the registration of the Referral.

On 4 June 2013, the Applicant’s lawyer has been asked to submit a duly
signed authorization letter.

On 20 June 2013, after having considered the Report of the Judge
Rapporteur, the Review Panel made a recommendation to the Court on
the inadmissibility of the Referral.

Summary of Facts

10.

11.

The facts of the referral can be summarized as follows.

On 3 September 1996, the Municipal Court in Pristina issued the
Judgment Pl. Nr.4492/92 by which the Applicant’s claim was approved
and a Decision of Director of the respondent (Students’ center in
Pristina) of 3 March 1992, relating to termination of the Applicant’s
employment was quashed as being unlawful. It was further stated “/TThe
respondent is obliged to reinstate the plaintiff to employment
relationship in the position which corresponds his employment
relationship...with all rights from the employment relationship...”



12.

13.

14.

15.

16.

17.

18.
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The judgment of the Municipal Court in Pristina (Pl. Nr.4492/92)
became final on 22 November 1996, since the District Court in Pristina
rejected the appeal of the respondent by its judgment Gz. No. 902/96 as
ungrounded.

The Applicant claims that on 8 February 1997, following the receipt of
District Court judgment, he submitted two requests for execution of the
Judgment Pl. No. 4492/92. The first request related to the Applicant’s
reinstatement to his previous workplace, and according to the Applicant
was registered under No. I-2-29/97. The second request related to the
compensation of his personal income was registered under No. I-2-
30/97. It seems, according to the Applicant, that the Municipal Court
has never issued any decision and has never approved the Applicant’s
requests for execution of the judgment.

Almost three years after and following the Applicant’s request of 29
December 1999, the Students’ Center in Pristina issued the Resolution
No 93.2 dated 30 December 1999 allowing the Applicant “the unpaid
leave in duration of 12 months due his travel abroad... until 31
December 2000...”.1t was further stated in abovementioned Resolution
“after the expiry of the time limit of the temporary stay abroad ...the
abovementioned person [i.e. the Applicant] may report to this Center
to resume his work within a period of 30 days.”

It is not clear if the Applicant returned to the workplace in the
prescribed time limit.

On 13 October 2006, almost seven years after the Resolution on unpaid
leave has been issued, the Applicant submitted a written request to the
Administrator and the President of the Municipal Court in Pristina
requesting execution of the Municipal Court Judgment PI. No. 4492/92
dated 3 September 1996.

Less than two weeks after that, i.e. on 26 October 2006, the Applicant
submitted to the Municipal Court in Pristina new Proposal for
Execution of the final judgment of Pl. No. 4492/92 of 3 September 1996,
requesting to the compensation of his personal income.

On the same date, i.e. on 26 October 2006, the Applicant submitted a
claim to the Municipal Court in Pristina also requesting compensation
of the personal income from the employment relationship. In his claim
the Applicant requested the Court to following the financial expertise
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19.

20.

21.

22,

23.

issue a judgment and “confirm the right of the plaintiff [i.e. The
Applicant] for the compensation of personal income for the period
from 3 March 1992 to 21 December 1999.”

The respondent party (the Students’ Centre in Pristina) objected the
Applicant’s claim arguing, inter alia, that the Applicant’s request is
submitted after expiration of the statutory time limit. Furthermore it
was stated that the Students’ Center that exists after the war is not the
same one that existed before the war and consequently there is no
passive legitimacy with regard to the new Students’ Center in Pristina.

The Applicant argues that on 22 June 2007, the Municipal Court in
Pristina issued the judgment Cl.no. 363/06 and rejected the Applicant’s
claim of 26 October 2006. On 17 January 2008, the Applicant submitted
an appeal against the aforementioned judgment to the District Court in
Pristina. It appears, according to the Applicant, that on 6 April 2009 the
District Court in Pristina approved his appeal and returned the case to
Municipal Court in Pristina. However, the above mentioned judgments
were not submitted by the Applicant.

On 14 February 2012 the Municipal Court in Pristina issued the
judgment C.nr. 1055/09, and rejected the Applicant’s claim for the
compensation of personal income as ungrounded. In the reasoning of
that judgment it was, inter alia, stated “...it is a well known that the
postwar Students’ Center is included as an organizational part of the
University of Pristina and as such it is financed by the Ministry of
Education, Science and Technology of Kosovo which was established
as a part of Kosovo Interim Administration pursuant to the provisions
issued by UNMIK. Based on this established factual situation after
having assessed the administrated evidence the court found that the
respondents lack passive legitimacy to be a party to proceedings...”

On 29 February 2012, the Applicant submitted an appeal against the
judgment of the Municipal Court of Pristina dated 14 February 2012 to
the District Court in Pristina.

It seems that the appellate proceedings before the District Court has not
been finalized yet.

Applicant’s allegations

24.

The Applicant alleges that by alleged non-execution Municipal Court in
Pristina Judgment Pl. No. 4492/92 dated 3 September 1996 his rights to
a fair trial guaranteed by Article 31 of the Constitution in conjunction



25.

26.

27.

28.
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with Articles 6 and 13 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Convention”) has been
violated.

The Applicant also alleges that there has been violation of his property
rights guaranteed by Article 1 Protocol No.1 to the Convention.

The Applicant’s argues that there has been a violation of “the legal
principle according to which no one has the right, including the Court
to adjudicate again an adjudicated matter resolved with a final
judgment.”

The Applicants also alleges that there has been violation of “the basic
principle of the legal certainty of the citizens with regard to the
execution of the final decisions of the courts, a principle that no one is
above the law”.

The Applicant requests the Constitutional Court to quash the judgment
of the Municipal Court in Pristina Cl. No 1055/2099 of 14 February
2012 since he claims that above mentioned judgment is unconstitutional
and finally he recommends the Constitutional Court to order to the
Municipal Court in Pristina to execute judgment PIl. No. 4492/92 dated
3 September 1996.

Assessment of the Admissibility of the Referral

29.

30.

31.

The Court notes that while the Applicant complains against alleged non-
execution of the Municipal Court in Pristina Pl. No. 4492/92 dated 3
September 1996 he also requests the Court “to quash the judgment of
the Municipal Court in Pristina Cl. No 1055/2099 of 14 February 2012.

The Court further notes based on the facts of the case and the
Applicant’s allegations that there are two interrelated sets of
proceedings that Applicant’s complained of. Both proceedings were
initiated by the Applicant and both are related to the compensation for
unpaid salary following the unlawful dismissal.

While, the first set of the proceedings relate to the execution the
Municipal Court in Pristina Judgment Pl. No. 4492/92 dated 3
September 1996 that was allegedly initiated on 8 February 1997.
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32.

33-

34.

35-

36.

37

38.

The subsequent set of the proceedings relate to the proceedings pending
before the District Court in Pristina following the Applicant’s appeal
against the judgment C.nr. 1055/09 of the Municipal Court in Pristina
dated 14 February 2012.

With regard to the subsequnet set of proceedings the Court notes that
the appellate proceedings before the District Court has not been
finalized yet.

In that regard, the Court refers to Article 113.7 of the Constitution which
provides:

“Individuals are authorized to refer violations by public authorities
of their individual rights and freedoms guaranteed by the
Constitution, but only after exhaustion of all legal remedies provided
by law.”

Moreover, Article 47 (2) of the Law also establishes that:

The individual may submit the referral in question only after he/she
has exhausted all the legal remedies provided by the law.

As it mentioned above, case the Applicant’s complained of is pending
before the District Court in Pristina.

It appears therefore, that the Applicant had failed to exhaust all legal
remedies available to him.

Therefore, in the circumstances of a pending matter in the District
Court, the Constitutional Court is unable to proceed further to assess
the admissibility of the Referral. It appears that the Referral is
premature.

Conclusion

39-

Accordingly, the Court finds that the Referral does not fulfill the
requirements of Article 113 (7) of the Constitution, Article 47(2) of the
Law and Rule 36 (1) (a) of the Rules, and as such is inadmissible.
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FOR THESE REASONS
The Constitutional Court pursuant to Article 113 (77) of the Constitution, Article
47 (2) of the Law and Rule 36 36 (1) (a) of the Rules of the Procedure,
unanimously:
DECIDES
I. TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this Decision to the Parties;

III. TO PUBLISH this decision in the Official Gazette, in accordance with
Article 20 (4) of the Law; and

IV. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court
Robert Carolan Prof. Dr. Enver Hasani
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KI 40/13, Ymer Bajrami, date 29 July 2013 - Constitutional Review
of the Decision of the District Court in Prishtina, Ac. No. 389/2012,
dated 23 November 2012

Case KI40/13, Resolution on Inadmissibility, of 5 July 2013

Keywords: individual referral, right to work and exercise profession,
inadmissible referral, manifestly ill-founded

The Applicant alleges that the Decision of the District Court (Ac. No.
389/2012) of 23 November 2012 violated his rights guaranteed by Article 49
[Right to Work and Exercise Profession] of the Constitution of the Republic of
Kosovo because, as alleged by the Applicant, the execution procedure with
regards to the payment of compensation of his salary, for the period 1
December 2001 until 1 January 2006, was cancelled.

The Applicant alleges a violation of Article 49 [Right to Work and Exercise
Profession] of the Constitution, whereas he already has been reinstated to his
previous working place and seeks only to enjoy his right to receive his salaries,

The Court considered that the facts presented by the Applicant did not in any
way justify the allegation of a violation of his constitutional rights and the
Applicant did not sufficiently substantiate his claim.
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RESOLUTION ON INADMISSIBILITY
in
Case No. KI4g0/13
Applicant
Ymer Bajrami
Constitutional Review
of the Decision of the District Court in Prishtina Ac. No. 389/2012
dated 23 November 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge, and

Arta Rama-Hajrizi, Judge.

The Applicant

1. The Referral is filed by Ymer Bajrami (hereinafter: the Applicant),
residing in the village of Orllan, Municipality of Podujevo.

Challenged decision

2. The Applicant challenges the Decision of the District Court, Ac. No.
389/2012, dated 23 November 2012. This decision was served on the
Applicant on 18 December 2012.

Subject matter

3. The Applicant alleges that the Decision of the District Court (Ac. No.
389/2012) of 23 November 2012 violated his rights guaranteed by
Article 49 [Right to Work and Exercise Profession] of the Constitution of
the Republic of Kosovo (hereinafter: the Constitution) because, as
alleged by the Applicant, the execution procedure with regards to the
payment of compensation of his salary was cancelled.
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Legal basis

4.

The Referral is based on Article 113.7 of the Constitution, Articles 20 and
22 of the Law No. 03/L-121 on the Constitutional Court of the Republic
of Kosovo of 15 January 2009(hereinafter: the Law), and Rule 56.2 of
the Rules of Procedure of the Court (hereinafter: the Rules of
Procedure).

Proceedings before the Constitutional Court

5.

On 18 March 2013, the Applicant submitted the Referral to the
Constitutional Court (hereinafter: the Court).

On 25 March 2013, the President appointed the Deputy-President Ivan
Cukalovié¢ as Judge Rapporteur.

On 2 April 2013, the Court notified the Applicant and the Basic Court in
Prishtina of the registration of the Referral.

On 5 July 2013, the Review Panel composed of Judges Altay Suroy
(presiding), Snezhana Botusharova and Enver Hasani reviewed the
report of the Judge Rapporteur and made a recommendation to the full
Court on inadmissibility of the Referral.

Summary of facts as submitted by the Applicant

9.

10.

11.

According to the documents attached to the Referral, based on the
Judgment of the Municipal Court in Prishtina, Cl. No. 72/05, of 3 July
2006, the Private Trade Company “Ital-Kosova” in Prishtina was
obliged to reinstate the Applicant to his previous working place, or to a
working position that meets his professional skills and working abilities,
and to fulfill all of the obligations from the working relationship as from
1 December 2001.

On 11 October 2006, the Applicant submitted a claim to the Municipal
Court in Prishtina stating that the defendant, namely the Private Trade
Company “Ital-Kosova” in Prishtina, had reinstated the Applicant to his
working place but it did not compensate him for the lost salaries.

On 23 January 2007, the Municipal Court in its Judgment, Cl. No.
336/06, approved the claim of the Applicant, and based on the financial
expertise ordered by the Court, it decided to oblige the Private Trade
Company “Ital Kosova” in Prishtina to provide compensation of the lost



12.

13.

14.

15.

16.

17.

18.
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salaries for the period from 1 December 2001 until 1 January 2006 in
the amount of 13,143.00 EUR plus the specified interest.

On 14 January 2009, the Applicant filed a request with the Municipal
Court in Prishtina for the Execution of the previous Municipal Court
Judgment, Cl. No. 336/06, of 23 January 2007.

On 29 April 2011, the Municipal Court in Prishtina (E 19/09) decided on
the execution of the Judgment, Cl. No. 336/06 of 23 January 2007 and
obliged the Private Trade Company “Ital Kosova” in Prishtina to pay to
the Applicant the amount of 13,143.00 EUR plus the specified interest.

However, on 13 April 2012, the Municipal Court in Prishtina rendered a
decision to cancel the Execution procedure E. No. 19/09 of 29 April
2011.

The Municipal Court in Prishtina justified its Decision to cancel the
execution with reference to the letter of 6 April 2012 of the Kosovo
Agency for Business Registration (No. 379) informing the Court that the
debtor, namely the Private Trade Company “Ital Kosova” in Prishtina,
ceased to exercise business activities. Therefore, the Municipal Court in
Prishtina, pursuant to Article 22 of the Law on Execution in conjunction
with Article 277, paragraph 1 (¢) of the Law on Contested Procedures,
decided to cancel the Execution procedure.

On 20 April 2012, against the Decision of the Municipal Court in
Prishtina, E. No. 19/09 of 13 April 2012, the Applicant filed an appeal
with the District Court in Prishtina.

On 23 November 2012, the District Court in Prishtina with its Decision
Ac. No. 389/2012 rejected the appeal of the Applicant and upheld the
Decision of the Municipal Court, E. No. 19/09 of 13 April 2012.

In its Decision, the District Court also referred to a letter of the
Privatization Agency of Kosovo of 24 March 2010, which confirmed that
employees who have had a working relationship with the Private Trade
Company “Ttal Kosova” in Prishtina up to 18 June 2007, and were not
retired, continue to enjoy the status of employees of the socially owned
Enterprise IMN-Kosova. Based on the case file a part of IMN Kosova
had been sold to form Private Trade Company “Ital Kosova” in
Prishtina. Following the closure of the Private Trade Company “Ital
Kosova” in Prishtina, its assets and liabilities were merged back into the
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19.

socially owned Enterprise IMN-Kosova, which is now administered by
the Privatization Agency of Kosovo.

In the same decision, the District Court in Prishtina also found that [...]
“nowhere in the case files, could a proposal for Execution against the
socially owned Enterprise IMN Kosova be found.” Therefore the Court
concluded that it cannot act beyond the proposal for execution.

Applicant’s Allegation

20.

21.

The Applicant alleges that his right to Work and Exercise Profession,
guaranteed by Article 49 of the Constitution has been violated.

The Applicant further seeks to enjoy his right to receive salaries, as was
awarded with a final Judgment of the Municipal Court (Cl. No. 336/06)
dated 23 January 2007.

Assessment of the admissibility of the Referral

22,

23.

24.

25.

First of all, in order to be able to adjudicate the Applicant’s Referral, the
Constitutional Court has to examine whether the Applicant has met all
the requirements of admissibility, which are foreseen by the
Constitution and further specified by the Law and Rules of Procedure.

The Court should first examine whether the Applicant is an authorized
party to submit a referral with the Court, in accordance with
requirements of Article 113.7 of the Constitution.

Article 113, paragraph 7 of the Constitution provides:

“Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution,
but only after exhaustion of all legal remedies provided by law.”

In relation to this Referral, the Court notes that the Applicant is a
natural person, and is an authorized party in accordance with Article
113.7 [Jurisdiction and Authorized Parties] of the Constitution.

The Court must also determine whether the Applicant, in accordance
with requirements of Article 113 (7) of the Constitution, and Article 47
(2) of the Law, has exhausted all legal remedies. In the present case, the
final decision on the Applicant’s case is the Decision of the District Court
in Prishtina Ac. No. 389/2012 of 23 November 2012. As a result, the



26.

27.

28.

29.

30.
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Applicant has shown that he has exhausted all legal remedies available
under the applicable laws.

The Applicant must also prove that he has fulfilled the requirements of
Article 49 of the Law in relation to submission of the Referral within the
legal time limit. It can be seen from the case filethat the Decision of the
District Court in Prishtina Ac. No. 389/2012 of 23 November 2012was
served on the Applicant on 18 December 2012, while the Applicant filed
the Referral to the Court on 18 March 2013, meaning that the Referral
was submitted within the four months time limit, as prescribed by the
Law and the Rules of Procedure.

In relation to the Referral, the Court also takes into account Rule 36.2 of
the Rules of Procedure, which provides:

“The Court shall reject a Referral as being manifestly ill-founded when
it is satisfied that:
[...],or

(b) when the presented facts do not in any way justify the allegation of
a violation of the constitutional rights, or
[...],or

(d) when the Applicant does not sufficiently substantiate his claim;”

In this connection, the Constitutional Court reiterates that it is not its
task under the Constitution to act as a court of fourth instance, in
respect of the decisions taken by the regular courts. It is the role of the
regular courts to interpret and apply the pertinent rules of both
procedural and substantive law (See, mutatis mutandis, Garcia Ruiz v.
Spain, No. 30544/96, ECtHR, Judgment of 21 January 1999, see also
case No. 70/11, Applicants Faik Hima, Magbule Hima and Bestar
Hima, Resolution on Inadmissibility of 16 December 2011).

The Constitutional Court can only consider whether the evidence has
been presented in such a manner and the proceedings in general, viewed
in the entirety, have been conducted in such a way that the Applicants
had a fair trial (See, inter alia, Edwards v. United Kingdom, No.
13071/87, Report of European Commission of Human Rights of 10 July
1991).

Based on the case files, the Court notes that the reasoning provided in
the Decision of the District Court in Prishtina Ac. No. 389/2012 of 23
November 2012 is clear and, after reviewing the entire procedure, the
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31.

32.

33-

Court also found that the regular court proceedings have not been unfair
or otherwise tainted by arbitrariness (See, mutatis mutandis, Shub v.
Lithuania, No. 17064/06, ECtHR, Decision of 30 June 2009).

Moreover, the Applicant alleges a violation of Article 49 [Right to Work
and Exercise Profession] of the Constitution, whereas he already has
been reinstated to his previous working place and seeks only to enjoy his
right to receive his salaries, as was awarded with the final Judgment of
the Municipal Court (Cl. No. 336/06 of 23 January 2007).

At the end, with reference to cases adjudicated by the Court regarding
suspension of the execution procedure, specifically with reference to the
case No. KI 08/09, Independent Union of Workers of IMK Steel
Factory in Ferizaj, Judgment of 17 December 2010, the Court considers
that based on the documents submitted and completed proceedings, this
Referral differs from the afore-mentioned case for the following reasons:

Firstly, the Municipal Court with its Decision E. No. 19/09 of 29 April
2011, decided to cancel the execution procedure, due to the fact that the
Private Trade Company “Ital Kosova” in Prishtina had ceased to
exercise its business activities. The above-mentioned decision was
upheld by the District Court in Prishtina by its decision Ac. No.
389/2012 of 23 November 2012.

Secondly, the District Court in its afore-mentioned Decision clearly held
that following the closure of the Private Trade Company “Ital Kosova”
in Prishtina, whereby its assets and liabilities were merged back into the
socially owned enterprise IMN-Kosova, which is now being
administered by the Privatization Agency of Kosovo, the Applicant did
not file a proposal for execution against the successor of the Private
Trade Company “Ital Kosova” in Prishtina, namely the socially owned
enterpriselMN-Kosova, concluding that it cannot act beyond the
proposal for execution.

For all of the aforementioned reasons, the Court considers that the facts
presented by the Applicant did not in any way justify the allegation of a
violation of his constitutional rights and the Applicant did not
sufficiently substantiate his claim.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article
20 of the Law and Rules 36.2 and 56.2 of the Rules of Procedure, on 5 July
2013, unanimously
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DECIDES
1. TO REJECT the Referral as inadmissible;

II.  This Decision shall be notified to the Parties and shall be published in
the Official Gazette, in accordance with Article 20 (4) of the Law; and

III. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court
Prof. dr. Ivan Cukalovié Prof. dr. Enver Hasani
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KI 46/13, KI 47/13, KI 48/13 and KI 68/13, Naim Morina, Bukurije
Drancolli, Avdi Imeri and Genc Shala, date 30 July 2013-
Constitutional Review of the Decision of the District Court in
Prishtina Ac. Nr. 1421/2011 dated 4 December 2012, Decision of the
District Court in Prishtina Ac. Nr.1373/2011 dated 4 December
2012, Decision of the District Court in Prishtina Ac. Nr. 1372/11
dated 6 December 2012, and Decision of the District Court in
Prishtina Ac. Nr. 1371/11 dated 7 December 2012

KI46/13, KI47/13, KI48/13 and KI68/13, Resolution on Inadmissibility, of 5
July 2013

Keywords: individual referral, right to work and exercise profession,
reinstatement to previous working place, manifestly ill-founded, inadmissible
referral

The Applicants, in their Referrals submitted to the Court, request the
reinstatement to their previous working places, including financial
compensation in accordance with the Judgments of the Municipal Court and
District Court, amended by Judgments of the Supreme Court of 18 December
2008.

The Applicants (KI46/13, KI47/13 and KI48/13) allege violation of Article 46
[Protection of Property], Article 49 [Right to Work and Exercise of
Profession], and Article 54 [Judicial Protection of Rights] of the Constitution,
without offering any further elaboration.

Applicant, Genc Shala (KI68/13) further alleges violation of Article 24
[Equality before the Law], Article 31 [Right to Fair and Impartial Trial], Article
49 [Right to Work and Exercise of Profession] of the Constitution, Article 6
[Right to a Fair Trial], and Article 14 [Prohibition of Discrimination] of the
European Convention on Human Rights.

The Court concluded that the facts presented by the Applicants did not in any
way justify the allegation of a violation of the constitutional rights and the
Applicants did not sufficiently substantiate their claims.
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RESOLUTION ON INADMISSIBILITY
in
Cases No. KI46/13, KI47/13, KI48/13 and KI168/13
Applicants
Naim Morina, Bukurije Drancolli, Avdi Imeri and Genc Shala
Constitutional Review
of the Decision of the District Court in Prishtina Ac. Nr. 1421/2011
dated 4 December 2012, Decision of the District Court in Prishtina
Ac. Nr.1373/2011 dated 4 December 2012, Decision of the District
Court in Prishtina Ac. Nr. 1372/11 dated 6 December 2012, and
Decision of the District Court in Prishtina Ac. Nr. 1371/11 dated 7
December 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO

composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge.

The Applicants

1 The Referrals are submitted by Naim Morina, Bukurije Drancolli, Avdi
Imeri and Genc Shala (hereinafter: the Applicants), all residing in
Prishtina.

Challenged decisions

2.  The Applicant, Naim Morina, KI46/13 challenges the Decision of the
District Court in Prishtina Ac. Nr. 1421/2011 dated 4 December 2012,
which the Applicant claims to have received on 17 January 2013.

3. The Applicant, Bukurije Drancolli, KI47/13 challenges the Decision of
the District Court in Prishtina Ac. Nr.1373/2011 dated 4 December
2012. The Applicant claims that he received this Decision on 5 March
2013.
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4.

The Applicant, Avdi Imeri, KI48/13 challenges the Decision of the
District Court in Prishtina Ac. Nr. 1372/11 dated 6 December 2012. The
Applicant claims that he received this Decision on 5 March 2013.

The Applicant, Genc Shala, KI68/13 challenges the Decision of the
District Court in Prishtina Ac. Nr. 1371/11 dated 7 December 2012. The
Applicant claims that he received this Decision on 6 March 2013.

Subject matter

6.

The Applicants in their Referrals submitted to the Court request the
reinstatement to their previous working places, including financial
compensation in accordance with the Judgments of the Municipal Court
and District Court amended by Judgments of the Supreme Court of 18
December 2008.

Legal basis

7.

The Referrals are based on Article 113.7 of the Constitution, Article 22 of
the Law No. 03/L-121 on the Constitutional Court of the Republic of
Kosovo of 15 January 2009(hereinafter: the Law), and Rules 37 and
56.2 of the Rules of Procedure of the Constitutional Court of the
Republic of Kosovo (hereinafter: the Rules of Procedure).

Proceedings before the Constitutional Court

8.

10.

11.

On 3 April 2013, the Applicants Naim Morina (KI46/13), Bukurije
Drancolli (KI47/13) and Avdi Imeri (KI48/13) individually submitted
their Referrals to the Court.

On 16 April 2013, the President appointed Judge Snezhana Botusharova
as Judge Rapporteur and the Review Panel composed of Judges: Altay
Suroy (presiding), Almiro Rodrigues and Enver Hasani.

On 16 April 2013, in accordance with Rule 37.1 of the Rules of
Procedure, the President ordered the joinder of Referrals KI47/13 and
Ki148/13 with Referral KI46/13. By this order, it was decided that the
Judge Rapporteur and the composition of the Review Panel be the
same as it was decided by the Decision of the President on appointment
of the Judge Rapporteur and the Review Panel of 16 April 2013.

On 10 May 2013, the Court notified the Applicants and the Basic Court
of the registration of the Referrals and the joinder of Referrals.



12.

13.

14.

15.
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On 13 May 2013, the Applicant, Genc Shala (KI68/13) submitted his
Referral to the Court.

On 14 May 2013, in accordance with Rule 37.1 of the Rules of Procedure,
the President ordered the joinder of Referral KI68/13 with Referral
KI46/13, KI47/13 and KI48/13. By this order, it was decided that the
Judge Rapporteur and the composition of the Review Panel be the same
as it was decided by the Decision of the President on appointment of the
Judge Rapporteur and the Review Panel of 16 April 2013.

On 17 May 2013, the Court notified the Applicants and the Basic Court of
the registration of the Referral KI68/13 and the joinder of Referral
K168/13 with Referrals KI46/13, KI47/13, and KI48/13.

On 5 July 2013, the Review Panel considered the report of Judge
Rapporteur and made a recommendation to full Court on the
inadmissibility of the Referral.

Summary of facts

16.

17.

18.

19.

The Applicants had an employment relationship for an unspecified
period with the Public Housing Enterprise. The Applicants’ employment
relationship with the Public Housing Enterprise began in the following
years: Applicant, Naim Morina (KI46/13) in 1985, Applicant, Bukurije
Drancolli (KI47/13) in 1981, Applicant, Avdi Imeri (KI48/13) in 1979,
and Applicant, Genc Shala (KI68/13) in 1980.

Based on the documents attached, starting from 11 September 2001
until 5 January 2006, and the employment contracts with the Public
Housing Enterprise were signed every year.

On 5 January 2006, the employer, namely the Public Housing
Enterprise offered the Applicants to sign contracts for a specified period
of one (1) month (1 January 2006 - 31 January 2006).

Consequently, the Applicant, Naim Morina (KI46/13) initially signed the
contract, but on 11 January 2006 requested the legal reassessment of
the contract. The Applicants, Bukurije Drancolli (KI47/13) and Avdi
Imeri (KI48/13) have also initially signed the offered contract, but on 11
January 2006 requested the withdrawal of their signatures as being
invalid. Applicant, Genc Shala (KI68/13) refused to sign the offered
contract.
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20.

21.

22,

23.

24.

25.

26.

On 20 January 2006, upon notice of the employer, the Applicants
Bukurije Drancolli (KI47/13) and Avdi Imeri (KI48/13) were informed
that the request to withdraw their signature was considered as refusal to
sign the offered contract with the result the termination of the
employment relationship between them and the Public Housing
Enterprise.

On the same day, upon notice of the employer, the Applicant, Genc
Shala (KI68/13) was informed that as a result of his refusal to sign the
offered contract, the employment relationship between him and the
Public Housing Company was terminated.

On 1 February 2006, upon notice of the employer, the Applicant, Naim
Morina (KI46/13) was informed that the signed employment contract
between him and the Public Housing Enterprise expired on 31 January
2006 and the contract would no longer be extended.

On 3 March 2006, following a complaint of the Applicants submitted to
the Executive Agency of the Labour Inspectorate within the Ministry of
Labour and Social Welfare, the Agency rendered a Decision, requesting
the Public Housing Enterprise to consider the notice on termination of
the employment relationship as being invalid.

On 20 March 2006, the Executive Agency of the Labour Inspectorate
within the Ministry of Labour and Social Welfare also rendered a
Decision requesting the Public Housing Company to suspend the
execution of the notices on termination of employment relationship for
employees of the Public Housing Company.

In the meantime, the Applicants had individually filed lawsuits with the
Municipal Court in Prishtina.

On 14 April 2006, the Municipal Court in Prishtina by Judgment CI. No
17/2006 decided to approve the lawsuit of Applicant, Genc Shala
(K168/13) as grounded and annul as unlawful the notice no. 01-100/1 of
20 January 2006 on the termination of employment relationship
between the Applicant and the Public Housing Enterprise. The
Municipal Court further obliged the Public Housing Enterprise to
reinstate the Applicant to his previous working place with all the rights
from the employment relationship, as of 1 January 2006 until the day of
reinstatement to the employment place, including the compensation of
specified procedure expenses.
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On 10 May 2006, the Municipal Court in Prishtina by Judgment Cl. No
21/2006 decided to approve the lawsuit of Applicant, Avdi Imeri
(KI48/13) as grounded and annul as unlawful the notice no. 01-99/1-50
of 20 January 2006 on the termination of employment relationship
between the Applicant and the Public Housing Enterprise. The
Municipal Court further obliged the Public Housing Enterprise to
reinstate the Applicant to his previous working place within eight (8)
days after the Judgment becomes final, including the compensation of
specified procedure expenses.

On 17 May 2006, the Municipal Court in Prishtina by Judgment Cl. No
18/06 decided to approve the lawsuit of Applicant, Naim Morina
(KI46/13) as grounded and annul as unlawful the notice no. 01-153/1 of
1 February 2006 on the termination of employment relationship
between the Applicant and the Public Housing Enterprise. The
Municipal Court further obliged the Public Housing Enterprise to
reinstate the Applicant to his previous working place or any other
position corresponding to his professional qualification, with all the
rights from the employment relationship, as of 1 February 2006 until
the day of reinstatement to the employment place, including the
compensation of specified procedure expenses.

On 24 May 2006, the Municipal Court in Prishtina by Judgment Cl. No
19/06 decided to approve the lawsuit of Applicant, Bukurije Drangolli
(KI47/13) as grounded and annul as unlawful the employment contract
of 30 December 2005 and also annul the notice no. 01-99/3 of 20
January 2006 on the termination of employment relationship between
the Applicant and the Public Housing Enterprise. The Municipal Court
further obliged the Public Housing Enterprise to reinstate the Applicant
to her previous working place with all the rights arising from the
employment relationship, as of 11 January 2006 until the day of
reinstatement to the employment place, including the compensation of
specified procedure expenses.

Against the aforementioned Judgments of the Municipal Court in
Prishtina, the Public Housing Enterprise filed appeals with the District
Court in Prishtina.

The District Court in Prishtina in its Judgment Ac. Nr. 736/06 dated 28
February 2007 (Naim Morina, KI46/13), Judgment Ac. Nr. 691/06
dated 28 February 2007 (Bukurije Drancolli, KI47/13), Judgment Ac.
Nr. 802/2006 dated 12 March 2007 (Avdi Imeri, KI48/13) and
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32.

33-

34.

35-

36.

37

Judgment Ac. Nr. 620/06 dated 8 February 2007 (Genc Shala,
K168/13) decided to reject the appeals of the Public Housing Enterprise
as ungrounded and upheld the Judgments of the Municipal Court in
Prishtina Cl. No 18/06 of 17 May 2006 (KI46/13), Cl. No 19/06 of 24
May 2006 (KI47/13), Judgment Cl. No 21/2006 of 10 May 2006
(K148/13) and Cl. No 17/2006 of 14 April 2006 (K168/13).

On an unspecified date, the Public Housing Company filed revisions
with the Supreme Court of Kosovo because of an alleged essential
violation of the Law on Contested Procedure and erroneous application
of substantive law, proposing to quash the Judgments of the Municipal
and District Court in Prishtina.

On 18 December 2008, the Supreme Court of Kosovo rendered the
Judgments Rev.L.nr. 31/2008 (Naim Morina, KI46/13), Rev. I. nr.
29/2008 (Bukurije Drancolli, KI47/13), Rev. 1. nr. 28/2008 (Avdi
Imeri, KI48/13) and Rev.I.nr. 32/2008 (Genc Shala, KI68/13), whereby
it decided to approve the revisions filed by the Public Housing
Enterprise as grounded and to quash the Judgments rendered by
Municipal Court and District Court in Prishtina and further reject the
lawsuits filed by the Applicants as ungrounded.

The Supreme Court of Kosovo in its aforementioned Judgments found
that the Municipal and District Court in Prishtina have erroneously
applied the provisions of substantive law.

The Supreme Court further noted that the Public Housing Enterprise
had notified the Applicants on the termination of the employment
relationship before the expiry of the contracts, thereby acting in
accordance with the Essential Labour Law of Kosovo and concluded that
the will for extending the employment relationship with the Applicants
was missing on the side of the Public Housing Enterprise in its capacity
of employer.

On 30 April 2009, the Applicants, represented by their legal
representative, against the Judgments of the Municipal Court
individually filed proposals for repeating the procedures with the
District Court in Prishtina. The Applicants filed the proposals for
repeating the procedure against the Judgments of the Municipal Court
due to the amendments made by the aforementioned Supreme Court
judgments of 18 December 2008.

The District Court in Prishtina in its individual Decisions Ac. Nr.
648/2009 of 24 October 2011 (Naim Morina, KI46/13), Ac. Nr.
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649/2009 of 16 September 2011 (Bukurije Drancolli, KI47/13), Ac. Nr.
651/2009 of 25 October 2010 (Avdi Imeri, KI48/13) and Ac. Nr.
650/2009 of 10 September 2011 (Genc Shala, KI68/13) rejected the
proposal for repeating the procedures as being submitted out of time.

The District Court in Prishtina justified its Decisions to reject the
proposals for repeating the procedures with reference to Article 234 of
the Law on Contested Procedure, which foresees that the proposal for
repeating the procedure should be submitted within thirty (30) days
from the day the final decision was submitted to the party. The District
Court referring to the case files found that the four above-mentioned
Judgments of the Supreme Court dated 18 December 2008 were served
to the legal representative of the Applicants on 26 January 2009, while
the proposals for repeating the procedure were filed on 30 April 2009,
meaning that the referrals were not submitted within the time limit
prescribed by Law.

Against the Decisions of the District Court, the Applicants individually
filed appeals with the District Court in Prishtina, arguing that their legal
representative notified them on the Judgments of the Supreme Court on
2 April 2009.

The District Court in Prishtina in its Decisions Ac. nr. 1421/2011 of 4
December 2012 (Naim Morina, KI46/13), Ac. nr. 1373/2011 of 4
December 2012 (Bukurije Drancolli, KI47/13), Ac. nr. 1372/11 of 6
December 2012 (Avdi Imeri, KI48/13) and Ac. nr. 1371/2011 of 7
December 2012 (Genc Shala, KI68/13) decided to reject the appeal of
the Applicant as ungrounded and upheld the Decisions of the District
Court.

The District Court in Prishtina, in all of its aforementioned decisions
referring to the provisions of the Law on Contested Procedure noted
that procedural actions taken by the legal representative of the party
within the bounds of his authorization are deemed to be actions of the
party itself and such actions include receipt of letters and court
decisions.

In conclusion, the District Court confirmed that the Proposals for
repeating the procedure were submitted out of time.

Applicants’ Allegation
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43.

44.

45.

46.

The Applicants, Naim Morina, Bukurije Drancolli and Avdi Imeri
(KI46/13, Kl47/13 and KI48/13) allege violation of Article 46
[Protection of Property], Article 49 [Right to Work and Exercise of
Profession], and Article 54 [Judicial Protection of Rights] of the
Constitution, without offering any further elaboration.

The same Applicants further request the Constitutional Court their
reinstatement to their previous working places, including financial
compensation.

The Applicant, Genc Shala (K168/13) requests the Constitutional review
of the Judgment of the Supreme Court of Kosovo, Rev.I.nr.32/2008
dated 18 December 2008 and Decision of the District Court in Prishtina,
Ac.no.1371/2011 dated 7 December 2012. He further requests the
abovementioned Judgment and Decision [...]” to be declared void, the
matter to be returned to the Basic Court for retrial and in accordance
with a Decision on merits of the Constitutional Court to decide on full
execution of the Judgment of the Municipal Court, CI.no.17/2006 and
Judgment of the District Court, Ac.no.620/2006”.

Applicant, Genc Shala (KI68/13) further alleges violation of Article 24
[Equality before the Law], Article 31 [Right to Fair and Impartial Trial],
Article 49 [Right to Work and Exercise of Profession] of the
Constitution, Article 6 [Right to a Fair Trial], and Article 14 [Prohibition
of Discrimination] of the European Convention on Human Rights.

Assessment of the admissibility of the Referral

47.

48.

First of all, in order to be able to adjudicate the Applicant’s Referral, the
Court has to examine whether the Applicants have met all the
requirements of admissibility, which are foreseen by the Constitution
and further specified by the Law and Rules of Procedure.

The Court refers to Article 113, paragraphs 1 and 7 of the Constitution,
which establishes that:

“The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties.

[...]

8. Individuals are authorized to refer violations by public
authorities of their individual rights and freedoms guaranteed by
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the Constitution, but only after exhaustion of all legal remedies
provided by law.”

The Court considers that the Applicants are natural persons, and are
authorized parties in accordance with Article 113.7 [Jurisdiction and
Authorized Parties] of the Constitution.

The Court also determines whether the Applicants, in accordance with
requirements of Article 113 (7) of the Constitution, and Article 47 (2) of
the Law, have exhausted all legal remedies. In the present cases, the
Court considers that the Applicants have exhausted all legal remedies
available under the applicable laws.

The Applicants must also prove that they have fulfilled the requirements
of Article 49 of the Law in relation to submission of Referrals within the
legal time limit. It can be seen from the case filethat the Referrals were
submitted within the four (4) month time limit, as prescribed by the
Law and the Rules of Procedure.

In relation to the Referrals, the Court also takes into account Rule 36.2
of the Rules of Procedure, which provides:

“The Court shall reject a Referral as being manifestly ill-founded
when it is satisfied that:

[...],or

(b) when the presented facts do not in any way justify the
allegation of a violation of the constitutional rights, or

[...], or
(d) when the Applicant does not sufficiently substantiate his claim;”

In this connection, the Constitutional Court reiterates that it is not its
task under the Constitution to act as a court of fourth instance, in
respect of the decisions taken by the regular courts. It is the role of the
latter to interpret and apply the pertinent rules of both procedural and
substantive law (See, mutatis mutandis, Garcia Ruiz v. Spain, No.
30544/96, ECtHR, Judgment of 21 January 1999, para. 28, see also case
No. KI70/11, Applicants Faik Hima, Magbule Himaand Bestar Hima,
Resolution on Inadmissibility of 16 December 2011).
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54.

55.

56.

57

The Constitutional Court can only consider whether the evidence has
been presented in such a manner and the proceedings in general,
viewed in the entirety, have been conducted in such a way that the
Applicants had a fair trial (See, inter alia, Edwards v. United Kingdom,
No. 13071/87, Report of European Commission of Human Rights of 10
July 1991).

Based on the case files, the Court notes that the reasoning provided in
the last Decisions rendered by the District Court in Prishtina is clear
and, after reviewing the entire procedures, the Court also found that the
proceedings before the Supreme Court, have not been unfair and
arbitrary (See, mutatis mutandis, Shub v. Lithuania, No. 17064/06,
ECtHR, Decision of 30 June 2009). Furthermore, the Judgments of the
Supreme Court of 18 December 2008 have been clear and well
reasoned.

Moreover, the Applicants have not submitted any prima facie evidence
indicating a violation of their rights under the Constitution (See Vanek
v. Slovak Republic, No. 53363/99, ECtHR, Decision of 31 May 2005).
The Applicants do not specify how Articles 24, 31, 46, 49 and 54 of the
Constitution support their claim, as required by Article 113.7 of the
Constitution and Article 48 of the Law.

For all the aforementioned reason, the Court concludes that the facts
presented by the Applicants did not in any way justify the allegation of a
violation of the constitutional rights and the Applicants did not
sufficiently substantiate their claims.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article
20 of the Law, and Rules 36.2 and 56.2 of the Rules of Procedure, on 5 July
2013, unanimously:
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DECIDES
I TO REJECT the Referral as Inadmissible;
II. TO NOTIFY this Decision to the Parties;

III. TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20 (4) of the Law;

IV. TO DECLARE this Decision effective immediately

Judge Rapporteur President of the Constitutional Court
Snezhana Botusharova Prof. Dr. Enver Hasani



BULLETIN OF CASE LAW| 228

KI 80/12, Sali Pepshi, date 02 August 2013- Constitutional review of
non-execution of Decision of the District Court in Peja, Ac. no.
164/2011, of 5 July 2011

Case KI 80/12, Judgment of 5 July 2013

Keywords: Individual referral, admissible referral, violation of Article 31, 32 of
the Constitution and Article 6 in conjunction with Article 13 of ECHR

The Applicant alleges that by non-enforcement of the court decisions by the
Employing authority, the Municipality of Junik, his rights guaranteed by
Constitution and international conventions have been violated: Article 31 of
the Constitution [Right to Fair and Impartial Trial]; Article 6 of the European
Convention for Protection of Human Rights [Right to a Fair Trial];

The Court finds that non-implementation of the judicial decisions by
competent authorities of the Republic of Kosovo and the failure to ensure
effective mechanisms in terms of the enforcement of decisions of the relevant
authorities and courts, constitutes a violation of Article 31 of the Constitution,
and as well of Article 6 in conjunction with Article 13 of the ECHR.
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JUDGMENT
in
Case no. KI80/12
Applicant
Sali Pepshi
Constitutional review of non-execution of Decision
of the District Court in Peja, Ac. no. 164/2011, of 5 July 2011

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge

Applicant
1 The Applicant is Mr. Sali Pepshi, with residence in Junik.
Challenged decision

2. The Applicant challenges the non-execution of the Decision of the
District Court in Peja, Ac. no. 164/2011, of 5 July 2011, served on the
Applicant on 15 July 2011, Decision of the Municipal Court in Decan E.
No. 648/2010, of 18 April 2011, and of the Decision of the Independent
Oversight Board for Civil Service of Kosovo (hereinafter: the IOBCSK),
no. 02 (67) 2010, of 11 May 2010, by the Municipality of Junik.

Subject matter

3. The Applicant’s Referral is related to his appeal regarding the non-
execution of the administrative decision of the IOBCSK, and of the court
decisions in executive procedure, by the Municipality of Junik, in
restoring the Applicant to his working positions, since all decisions are
in favor of the same.
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Legal basis

4.

Article 113.7 of the Constitution of the Republic of Kosovo (hereinafter:

the Constitution), Article 20 of the Law, and Rule 56(1) of the Rules of
Procedure.

Procedure before the Court

5.

10.

11.

12.

13.

On 3 September 2012, the Applicant filed his Referral before the
Constitutional Court of the Republic of Kosovo (hereinafter: the Court).

On 5 October 2012, the President, by Decision no. GJR. KI80/12,
appointed Judge Altay Suroy as Judge Rapporteur. On the same date, by
Decision no. KSH. 80/12, the President appointed the Review Panel
composed of Judges: Ivan Cukalovi¢ (Presiding), Kadri Kryeziu
(member) and Arta Rama Hajrizi (member).

On 1 November 2012, the Court notified the Applicant, the Municipality
of Junik, the Independent Oversight Board and the District Court in
Peja of the registration of the Referral in the respective Court’s register.

On 6 November 2012, the Court requested from the Applicant and the
Municipality of Junik to submit to the Court Secretariat, within a
deadline of 15 days, the Decision on dismissal of the Applicant issued by
the Municipality of Junik.

On 13 November 2012, the Court requested from the Municipal Court in
Decan, to submit to the Court the complete case file E. No. 648/2010,
within a deadline of 15 days.

On 19 November 2012, the Municipality of Junik submitted to the Court
the decision on dismissal of the Applicant from work.

On 22 November 2012, the Municipality of Junik, by referring to the
document of the Court of 1 November 2012, submitted to the Secretariat
of the Court the response that has to do with the justification of the
Municipality of Junik regarding non-execution of item 2 of the IOB
Decision No. 02 (67) 2010 of 11 May 2010.

On 7 December 2012, the Municipal Court in Decan submitted to the
Court the incomplete case file E. No. 648/2010.

On 18 March 2013, the Court requested from the Basic Court in Peja
and from the Municipality of Junik that within the time limit of 15 days
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notify the Court about the last actions of the Basic Court for execution of
the IOB Decision No. 02 (67) 2010 of 11 May 2010 and of the Decision
of the District Court in Peja, Ac.no. 164/2011.

On 2 April 2013, the Court requested from the Applicant that within the
time limit of 15 days, to inform the Court whether the monetary
compensation was made to him for the period his contract was in force
and whether the Applicant has undertaken any actions regarding the
execution of this decision, after the Decision of the District Court in Peja
Ac. No. 164/2011 was rendered.

On 8 April 2013, the Municipality of Junik submitted to the Court
Secretariat its response to the request of the Court of 18 March 2013.

On 10 April 2013, the Applicant submitted to the Court the response to
the request of the Court dated 2 April 2013.

Summary of facts

17.

18.

19.

20.

The Applicant, from 1 October 2009, had worked as a driver in the
Municipality of Junik, as a civil servant, no. 22/1, of 1 October 2009
issued by the Municipality of Junik, until the termination of
employment contract. The Applicant was under employment contract
until 1 October 2010, with a possibility of extension.

Based on the document, submitted in the case file by the Applicant of 10
February 2010, the Applicant states that he was invited to the office of
the Mayor of the Municipality of Junik on 5 February 2010, where he
was notified that he was dismissed from work, without any reason. In
this document, the Applicant requires from the Mayor of the
Municipality of Junik a written explanation on the reasons of such
dismissal.

On 8 February 2010, according to Decision no. 01/07, the Applicant was
terminated his employment contract with the Municipal Assembly of
Junik, with a justification that there was a lack of formal annual
assessment and lack of assessment of probation period.

On 12 April 2010, the Applicant filed an appeal with the IOB against the
decision on termination of employment relationships, demanding from
the IOB to order the employment authority to review the case, and
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21.

22,

23.

24.

25.

26.

restore the Applicant to his working relationship pursuant to his
employment contract as Driver, in the Municipality of Junik.

On 11 May 2010, the IOB, based on the case files and legal acts in force,
rendered the Decision no. 02 (67) 2010, thereby approving as grounded
the appeal of the Applicant and annulling the Decision of the
Municipality of Junik, no. 01/07, of 8 February 2010, on termination of
employment relationship. By this Decision, the IOB ordered the
employing authority to restore the Applicant to his working position as
Driver, and enable the Applicant to enjoy all rights from employment
relationship, in accordance with the employment contract no. 22/1 of 1
October 2009, within a deadline of 15 days.

On 27 May 2010, the Applicant notified the IOB that the Decision 02
(67) 10 of 11 May 2010, approved by this authority, is not being enforced
by the Municipality of Junik.

On 8 June 2010, the IOB notified the President of Assembly of the
Republic of Kosovo on the non-enforcement of decisions of this Board.

On 19 November 2010, the Municipal Court in Degan rendered the
Decision, E.no. 648/2010, allowing the execution based on the executive
title of the Decision of the Independent Oversight Board of Kosovo, no.
02(67)2010 of 11 May 2010. With the executive title, the request of the
creditor Sali Pepshi from Junik was approved, with the content: “the
decision of the Municipality of Junik on termination of the work
employment was annulled and the employee was obliged within 15 days
upon receipt of the decision to allow the creditor to realize all his rights
from the employment relation in accordance with the employment
contract no. 22/1 of 1 October 2009.”

On 10 May 2011, the IOB addressed the President of Assembly of the
Republic of Kosovo, demanding from the President to extend his
authorities within the competency of the President of Assembly of
Assembly of the Republic of Kosovo, to compel the responsible persons
in the Employing Authority to respect and enforce the decision of the
IOB for restoring the Applicant, Mr. Pepshi to his working position.

On 5 July 2011, the District Court in Peja, acting upon the appeal filed
by the debtor-Municipality of Junik, rendered the Judgment AC. No.
164/2011, whereby rejecting the appeal as ungrounded and upholding
the first instance Decision E.no. 648/2010 of 18 April 2011.



27.

28.

BULLETIN OF CASE LAW| 233

On 12 February 2012, the Office of the Mayor of Municipality of Junik
rendered the Decision no. 01/2, in reference to the decision of IOB no.
02 (67) 10 of 11 May 2010, thereby stating that the Applicant shall be
compensated his personal income from the date of termination of
employment relationship as per Decision no. 2/67 of 11 May 2010, until
expiry of contract on 1 October 2010, and since the contract shall cease
having legal effect, it shall be irrelevant, respectively it does not produce
any legal effect.

On 10 April 2013, the Applicant responded to the issues raised by the
Court and stated that he has not received any material compensation
since the time when he was dismissed and after the Decision of the
District Court in Peja, Ac.No. 164/2011 was rendered, he tried to do
that, by requesting from the competent authorities of the Municipality
of Junik, but his request was not taken into consideration.

Allegations of the Applicant

29.

The Applicant alleges that by non-enforcement of the court decisions by
the Employing Authority, the Municipality of Junik, his rights
guaranteed by Constitution and international conventions have been
violated:

a. Article 31 of the Constitution [Right to Fair and Impartial Trial];

b. Article 6 of the European Convention for Protection of Human
Rights [Right to a Fair Trial];

Relevant legal provisions related to the procedures for execution of
administrative and court decisions

30.

Law on Executive Procedure (No. 03/L-008)
In the Republic of Kosovo, legal rules, the executive procedure and
security of decisions are regulated by the Law on Executive Procedure
(Law no. 03/L-008).

“Article 1[Content of the law]

1.1 By this law are determined the rules for court proceedings
according to which are realised the requests in the basis of the
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executive titles (executive procedure), unless if with the special law
is not foreseen otherwise.

1.2 The provisions of this law are also applied for the execution of
given decision in administrative and minor offences procedure, by
which are foreseen obligation in money, 2 except in cases when for
such execution, by the law is foreseen the jurisdiction of other body.

Article 24 [Execution title]

“ Execution titles” are:

a) execution decision of the court and execution court settlement;

b) execution decision given in administrative procedure and
administrative settlement, if it has to do with monetary obligation
and if by the law is not foreseen something else;

¢) notary execution document;

d) other document which by the law is called execution document.”
Article 26 [Executability of decision]

“Given decision in administrative procedure is executable if as such
is done according to the rules by which such procedure is

regulated.”

Article 294 [Reward of payment in case of return of worker to
work]

1 Execution proposer who has submitted the proposal for return to
work, has the right to request from the court the issuance of the
decision by which will be assigned that, the debtor has a duty to pay
to him, in behalf of salary the monthly amounts which has become
requested, from the day when the decision has become final until
the day of 105 return to work. By the same decision, the court
assigns execution for realization of monthly amounts assigned.”

Law No. 03/L-192 on IOBCSK

“Article 13 [Decision of the Board]
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Decision of the Board shall represent a final administrative decision
and shall be executed by the senior managing officer or the person
responsible at the institution issuing the original decision against
the party. Execution shall be effected within fifteen (15) days from
the day of receipt of the decision.

Article 14 [The right to appeal]

The aggrieved party, alleging that a decision rendered by the Board
is unlawful, may appeal the Board’s decision by initiating an
administrative dispute before the competent court within thirty
(30) days from the day of the service of decision. Initiation of an
administrative dispute shall not stay the execution of the Board’s
decision.

Article 15 [Procedure in case of non-implementation of the Board’s
decision]

a) Non-implementation of the Board’s decision by the person
responsible at the institution shall represent a serious breach of
work related duties as provided in Law on Civil Service in the
Republic of Kosovo.

b) If the person responsible at the institution does not execute the
Board’s decision within the deadline set out in Article 13 of this Law,
the Board within fifteen (15) days from the day of expiry of
execution deadline, shall notify in writing the Prime Minister and
the immediate supervisor of the person responsible for execution.

¢) Notification from paragraph 2 of this Article shall be considered
as a requirement for initiation of disciplinary and material
procedure against the person responsible for execution, which shall
be conducted pursuant to provisions set out in Law on Civil Service
of the Republic of Kosovo.

d) The aggrleved party may initiate, within thirty (30) days of the
day of expiry of execution deadline, an execution procedure before
the municipal court pursuant to Law for the execution procedure
against the person and institution responsible for execution,
because of the material and nonmaterial damage caused by that
decision. If the competent court decides on reimbursement of the
amount of salaries to the employee (person), who has disputed the
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non-execution (non-execution of decision), the procedural costs and
other eventual costs shall be incurred by the person responsible at
the institution and he or she shall also be responsible for damage
caused to the institution in accordance with Law.”

Assessment of admissibility of Referral

31.

32.

33-

34.

35-

In order to be able to adjudicate the Applicant’s Referral, the
Constitutional Court has to assess beforehand whether the Applicant
has met all the requirements of admissibility, which are laid down in the
Constitution, the Law and Rules of Procedure.

The Court should determine whether the Applicant is an authorized
party, in accordance with Article 113.7 of the Constitution, which
provides: "Individuals are authorized to refer violations by public
authorities of their individual rights and freedoms guaranteed by the
Constitution, but only after exhaustion of all legal remedies provided
by law." With respect to this, the Court notes that the Referral was
submitted in the Court by an individual. Therefore, the Applicant is
authorized party to submit Referral before this Court, in accordance
with the requirements of Article 113.7 of the Constitution.

The Court should also determine whether the Applicant has exhausted
all legal remedies, since the District Court in Peja is considered “as the
court of last instance to adjudicate the matters that are related to the
execution.” As a result, the Applicant has exhausted all available legal
remedies, according to the law of Kosovo.

In addition, regarding the requirement that the Applicant had to submit
his Referral within the four month time limit, after the final court
decision on this case was served on him, the Court notes that the
situation of non-execution of the Decision of the District Court in Peja
Ac. no. 164/2011 of 5 July 2011; of the Decision of the Municipal Court
in Decan, E. No. 648/2010 of 18 April 2011; and of the IOBCSK
Decision, No. 02 (67) 2010, of 11 May 2010; by the Municipality ofJunik
“is continuing until to date” (see Case KI50/12, Judgment of
Constitutional Court of the applicant Viktor Marku,dated 16 July
2012).

The concept of a "continuing situation refers to a state of affairs which
operates by continuous activities by or on the part of the State to render
the applicants victims. (Iordache v. Romania, Application 6817/02,
Judgment dated 14.10.2008).
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In this regard, the Court assesses that the question that should be
considered in this case, is whether the expiry of the 4 month time limit,
from the day of service of the last court decision (15 July 2011) presents
full obstacle to submit the Referral in the Court, or it is a continuing
situation, which still exists and eventually constitutes violation of the
Constitution, every day as long and the IOB decision and Decisions of
the Courts are in force and remaining non-executed .

The Court considers that the 4 month time limit provided in Article 49
of the Law on the Constitutional Court regarding the individual
Referrals should be applied with flexibility and in the cases that as a
consequence have produced continuing situation and which may result
in continuing constitutional violation to the detriment of the Applicant,
the 4 month time limit cannot present an obstacle for reviewing the
merits of such a Referral submitted in the Court.

Furthermore, the Court notes that the Applicant has met the
requirements of Article 48 of the Law: “In his/her referral, the claimant
should accurately clarify what rights and freedoms he/she claims to
have been violated and what concrete act of public authority is subject
to challenge.” With respect to this, the Court notes that the Applicant
alleges violation of Article 31 (Right to Fair and Impartial Trial) of the
Constitution and Article 6 of the European Convention.

The Court considers that the Applicant has met all requirements for
admissibility.

Assessment of constitutionality of Referral

40.

41.

Since the Applicant has met procedural requirements for admissibility,
the Court should review the merits of the Applicant’s Referral must
consider grounds of the Applicant’s Referral on the merits.

With regard to the Applicant’s submission, the Court observes that the
Applicant is not challenging any decision of public authorities, because
all decisions are in his favor, starting from the IOBCSK decision and up
to the decision of the District Court in Peja. The subject matter of the
Applicant’s Referral has to do with non-execution of the IOBCSK
decision and the courts’ decisions by the authorities of Municipality of
Junik.
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42.

43.

44.

45.

46.

47.

Moreover, the Court notes that on 11 May 2010, the IOBCSK approved
the appeal of the Applicant No. 02 (67) 2010, annulled the decision on
termination of employment relationship and requested from the
Employing Authority that within time limit of 15 days from the day of
service of the decision, enables the Applicant to earn all rights that
derive from the employment relationship. The IOBCSK further
concluded that the IOBCSK decision should be executed by the Mayor of
the Municipality of Junik and by Director for Administration and
Personnel of the Municipality.

In addition, the Court notes that on 19 November 2010, the Municipal
Court in Decan approved the Applicant’s proposal on execution of the
IOBCSK Decision and obliged the debtor, namely the Mayor of
Municipality of Junik, to take all necessary measures to restitute the
Applicant to his previous job position, with all rights that derive from
the employment relationship (Decision E.no. 648/2010). This Decision
was upheld by the District Court in Peja (Ac.no. 164/2011).

In relation to the above, the Court holds that the Applicant although has
earned the right violated by the Employing Authority, by all
administrative and court decisions, despite his continuing efforts he
could not realize this right.

The failure to take concrete measures for execution of final court
decisions by any municipality is not inconsistent with the requirements
of the Article 124.6 of the Constitution, which clearly provides that:

"Municipalities are bound to respect the Constitution and laws and
to apply court decisions."

Constitutional Court, in terms of clarifying the IOBCSK's position and
jurisdiction, considers that IOBCSK is an independent institution
constituted by law, in accordance with Article 101.2 of the Constitution.
Therefore, all obligations arising from this institution, regarding the
matters that are under the jurisdiction of this institution produce legal
effects for other relevant institutions, where the status of employees is
regulated by the Law on Civil Service of the Republic of Kosovo. The
decision of this institution provides final administrative decision, and as
such should be executed by the competent court as proposed for
execution by a creditor in terms of realization of the right earned in
administrative procedure.

Article 6 of the ECHR is also applied to administrative phases of judicial
process respectively is within the framework "for the Right to a Fair and
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Impartial Trial" a right guaranteed by Article 31 of the Constitution of
the Republic of Kosovo. From this it follows that the non-
implementation of the IOBCSK decision as well as the non-execution of
the court decisions is an element of Article 6 of the Convention, and
consequently presents its violation.

Furthermore, the Court refers to Article 54 of the Constitution that
highlights the fact that:

"Everyone enjoys the right of judicial protection if any right
guaranteed by this Constitution or by law has been violated or
denied and has the right to an effective legal remedy if found that
such right has been violated".

The Constitutional Court notes that is the right of an unsatisfied party to
initiate court proceedings in case of failure of realization of the earned
right as defined in Article 31 and Article 32 of the Constitution and
Article 6 in conjunction with Article 13 of the European Convention on
Human Rights (ECHR) and that it would be meaningless if the legal
system of the Republic of Kosovo would allow that a final judicial
decision, to remain ineffective in disfavor of one party. Interpretation of
the above Articles exclusively deals with the access to the court.
Therefore, non-effectiveness of procedures and the non-implementation
of the decisions produce effects that bring to situations that are
inconsistent with the principle of Rule of Law, a principle that the
Kosovo authorities are obliged to respect (see ECHR Decision in the
case Romashov against Ukraine, Submission No. 67534/01. Judgment
of 25 July 2004).

The Court considers that, the execution of a decision rendered by any
court should be considered as an integral part of the right to fair trial, a
right guaranteed by the above articles (see Hornsby v. Greece case,
Judgment of 19 March 997, reports 1997-11, p. 510, par. 40). In this
specific case, the Applicant should not be deprived of the benefit of a
final decision, which is in his favor. No authority can justify non-
implementation intending to obtain revision and fresh review of the
case (See Sovtranstvo Holding against Ukraine, No. 48553/99, § 72,
ECHR 2002-VII). Competent authorities, therefore, have the obligation
to organize a system for implementation of decisions which is effective
in law and practice, and should ensure their application within
reasonable time, without unnecessary delays (See Pecevi v. former-
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Republic of Yugoslavia and Macedonia, no. 21839/03, 6 November
2008).

51.  In conclusion, this Court finds that non-implementation of the judicial
decisions by competent authorities of the Republic of Kosovo and the
failure to ensure effective mechanisms in terms of the enforcement of
decisions of the relevant authorities and courts, constitutes a violation
of Article 31 of the Constitution, and as well of Article 6 in conjunction
with Article 13 of the ECHR.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 20 of the Law, and Rule 56 (1) of
the Rules of Procedure, in its session held on 5 July 2013, unanimously

DECIDES

I. TO DECLARE the Referral Admissible;

II. HOLDS that there has been a breach of Articles 31, 32 of the
Constitution and Article 6 in conjunction with Article 13 of ECHR,;

III. HOLDS that the final and executable decision of IOB, Decision No. 02
(67) 2010 of 11 May 2010, the Decision of District Court in Peja, Ac. no.
164/2011 of 5 July 2011, the Decision of the Municipal Court in Decan,
E. no. 648/2010 of 18 April 2011 must be executed by the competent
authorities, in particular, the Municipality of Junik.

IV. Pursuant to Rule 63 (5) of the Rules of Procedure, the Municipality of
Junik shall submit information to the Constitutional Court about the
measures taken to enforce this Judgment of the Constitutional Court;

V. This Judgment shall be notified to the Parties and shall be published in
the Official Gazette, in accordance with Article 20.40f the Law on
Constitutional Court; and

VI. This Judgment is effective immediately.

Judge Rapporteur President of the Constitutional Court
Altay Suroy Prof. Dr. Enver Hasani
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KI 112/12, Adem Meta, date 02 August 2013 - Constitutional Review
of the Decision of the District Court in Mitrovica, Ac. Nr. 61/12,
dated 13 February 2012

Case KI 112/12, Judgment of 5 July 2013

Keywords: individual referral, right to fair and impartial trial, right to legal
remedies, judicial protection of rights, independent oversight board (I0B),
admissible referral

The Applicant requests the implementation of his right to return to his
working place and the execution in its entirety of the Decision of the
Independent Oversight Board of Kosovo, as well as the annulment of the
Decisions of the Municipal Court in Skenderaj and of the District Court in
Mitrovica, in the part where his request to return to his working place was not
approved. The Applicant alleges that the Decision of the District Court, Ac. No.
61/12, dated 13 February 2012, violated his rights guaranteed by Article 21
[General Principles], Article 31 [Right to Fair and Impartial Trial], Article 32
[Right to Legal Remedies], Article 49 [Right to Work and Exercise Profession]
and Article 54 [Judicial Protection of Rights] of the Constitution as well as his
rights under Article 6 [Right to a Fair Trial] and Article 13 [Right to an
effective remedy] of the European Convention on the Protection of Human
Rights and Fundamental Freedoms (ECHR).

The Court considered that the execution of the Decision of the Independent
Oversight Board of Kosovo, which is final and binding, must be considered as
an integral part of the right to a fair trial, a right guaranteed by Article 31 of
the Constitution and Article 6 of ECHR.

The Court further noted that the inexistence of legal remedies or of other
effective mechanisms, which would enable the obligation of the respective
bodies for the timely execution of the IOBK Decision, also raises the issue of
the right to an effective legal remedy, as guaranteed by Articles 32 [Right to
legal Remedies] of the Constitution, according to which, each person has the
right to use legal remedies against the judicial and administrative decisions
which violate his rights or interests as provided by law.

In conclusion, the Court found that the non-execution of the entirety of the
IOBK Decision by the regular courts, and the failure of the competent
authorities of the Republic of Kosovo to ensure effective mechanisms to ensure
the enforcement of respective decisions of the relevant authorities and court
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decisions, constitutes a violation of Articles 31, 32 and 54 of the Constitution,
and of Articles 6 and 13 of the ECHR.
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JUDGMENT
in
Case no. KI112/12
Applicant
Adem Meta
Constitutional Review of the Decision of the District Court in
Mitrovica, Ac. Nr. 61/12, dated 13 February 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
Composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President

Robert Carolan Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge

Snezhana Botusharova, Judge Kadri Kryeziu, Judge and
Arta Rama-Hajrizi, Judge

Applicant

1. The Referral was submitted by Adem Meta (hereinafter: the Applicant),
with residence in Skenderaj.

Challenged decision

2.  The Applicant challenges the Decision of the District Court in Mitrovica,
Ac. No. 61/12, dated 13 February 2012, served on the Applicant on 22
February 2012.

Subject matter

3. The Applicant requests the implementation of his right to return to his
working place and the execution in its entirety of the Decision of the
Independent Oversight Board of Kosovo (hereinafter: IOBK), as well as
the annulment of the Decisions of the Municipal Court in Skenderaj
(No. 0242/2011) and of the District Court in Mitrovica (Ac. No. 61/12),
in the parts where his request to return to his working place were not
approved.

Legal basis
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The Referral is based on Article 113.7 of the Constitution of the Republic
of Kosovo (hereinafter: the Constitution), Article 22 of Law No. 03/L-
121 on the Constitutional Court of the Republic of Kosovo, dated 15
January 2009, (hereinafter: the Law) and Rule 56. 1 of the Rules of
Procedure of the Constitutional Court of the Republic of Kosovo
(hereinafter, the Rules of Procedure).

Proceedings before the Constitutional Court

10.

On 7 November 2012, the Applicant submitted his Referral to the Court.

On 4 December 2012, the President appointed Deputy President Ivan
Cukalovi¢ as Judge Rapporteur and the Review Panel composed of
judges Almiro Rodrigues (Presiding), Snezhana Botusharova and Kadri
Kryeziu.

On 13 December 2012, the Court notified the Applicant, the IOBK, the
Municipality of Skenderaj and the District Court in Mitrovica of the
registration of the Referral.

On 14 March 2013, the Court requested from the Applicant additional
information regarding the actions taken by the Applicant and by
relevant institutions regarding the execution of the IOBK Decision No. A
02/200/2011, dated 13 September 2011, and the Decision Ac. No. 61/12,
dated 13 February 2012, of the District Court in Mitrovica.

On 19 March 2013, the Applicant additionally submitted to the Court: 1.
IOBK Notification on non-execution of the IOBK Decision sent to the
Prime Minister of the Republic of Kosovo dated 24 October 2011; 2.
IOBK Notification regarding non-execution of IOBK Decision sent to the
President of the Assembly of the Republic of Kosovo on 24 October
2011; 3. Report with Recommendation of the Ombudsperson sent to the
Mayor of the Municipality of Skenderaj on 5 November 2012; and 4.
Response of the Mayor of the Municipality to the Report of the
Ombudsperson on 8 November 2012.

On 5 July 2013, the Review Panel considered the Report of the Judge
Rapporteur and made a recommendation to the Court on the
admissibility of the Referral.

Summary of fact as submitted by the Applicant
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On 10 May 2011, the Head of Personnel of the Office of the Mayor of the
Municipality of Skenderaj rendered Decision No. 118/347 on the
elimination of the job position of ProfessionalOfficer of Historical
Archives in the Directorate for Culture, Youth and Sport of the
Municipality of Skenderaj, which function was exercised by the
Applicant. The Decision of the Head of Personnel was based, inter alia,
on the Decision in execution of the Municipal Administration Reform,
No. 02-112-333, signed by the Mayor of the Municipality of Skenderaj,
on 5 May 2011, whereby the position of Professional Officer of Historical
Archives was eliminated in the Directorate for Culture, Youth and Sport.

On 9 June 2011, the Applicant filed an appeal to the Committee for
dispute resolution and appeals of the Municipality of Skenderaj (No.
118-639).

According to the documentation attached to the Referral, the Committee
for dispute resolution and appeals of the Municipality of Skenderaj did
not render any decision on the Applicant’s appeal.

On 8 August 2011, the Applicant filed an appeal with the IOBK (No.
02/200/2011), alleging that the Decision on elimination of the job
position was made in contradiction with the provisions of the
administrative procedure, the provisions of the Law on Civil Service of
the Republic of Kosovo, no. 03/L-149, and theRegulation on Internal
Organization of the Municipality of Skenderaj, as well as it was an
erroneous application of the substantive law. The Applicant requested
his return to his working place and compensation of lost salary, starting
from 1 May 2011 until the date of the execution of the decision.

On 13 September 2011, the IOBK (Decision No. A 02/200/2011)
approved the appeal of the Applicant, annulled Decision No. 118-347 on
elimination of the job position, rendered by the Head of Personnel of
the Office of the Mayor of the Municipality of Skenderaj, and ordered
the Municipal Administration of Skenderaj that, within the time limit of
15 days from the date of receipt of the decision, the Applicant’s return to
his working place with all rights and obligations that derive from the
employment relationship, including the compensation of monthly
salaries in a retroactive manner. The IOBK further stated that the IOBK
Decision should be executed by the Head of the Municipal
Administration in Skenderaj and the Head of Personnel.
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16.

17.

18.

19.

20.

21.

22,

On 11 October 2011, the Applicant filed with the Municipal Court in
Skenderaj a request for execution of the IOBK Decision.

On 24 October 2011, the IOBK informed the President of the Assembly
and the Prime Minister regarding the non-execution of the IOBK
decision by the employment authority.

On 8 November 2011, the Municipal Court of Skenderaj (Decision No.
0242/2011) rejected theproposal of the Applicant on the execution of
the Decision with respect to his job position and approved only the
proposal on compensation of salaries. The Municipal Court reasoned
that “/...] the decision of the Independent Ouversight Board for Civil
Service of Kosovo for return to the working place is not an executive
title”.

On 24 December 2011, against the Decision of the Municipal Court of
Skenderaj (No. 0242/2011) the Applicant filed an appeal with the
District Court in Mitrovica.

On 13 February 2012, the District Court in Mitrovica (Decision Ac. No.
61/12) rejected the Appeal of the Applicant as ungrounded and upheld
in its entirety the Decision No. 0242/2011 of the Municipal Court in
Skenderaj. The District Court concluded that the execution of the
decision on return to his working place is the obligation of the relevant
institution and, in case of non-fulfillment of this obligation, the Prime
Minister’s Office is responsible for its execution.

On 5 November 2012, the Ombudsperson submitted to the Mayor of the
Municipality of Skenderaj a Report with Recommendation to take
measures for execution of the Decision A 02/200/2011 of the IOBK,
dated 13 September 2011.The Ombudsperson Report considered that
[...]“Non-execution of the final administrative decision of IOBK by the
Municipality of Skenderaj constitutes a violation of human rights and
weakens the trust of citizens on the implementation of justice and rule
of law.” [...] and recommended to the Municipal Assembly of Skenderaj
to take immediate measures for return of the Applicant to his working
place, without any further delay and in compliance with the IOBK
decision.

On 12 November 2012, the Mayor of the Municipality of Skenderaj
responded to the Ombudsperson Institution, informing it that the IOBK
decision was rendered in a unilateral way, as the appeal of the Applicant
and the abovementioned decision was not notified to the employment
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authority, thus making impossible the presentation of facts by the other
party.

Applicant’s allegations

23.

24.

As it was said above, the Applicant alleges that the Decision Ac. No.
61/12 of the District Court, dated 13 February 2012, violated his rights
guaranteed by Article 21 [General Principles], Article 31 [Right to Fair
and Impartial Trial], Article 32 [Right to Legal Remedies], Article 49
[Right to Work and Exercise Profession] and Article 54 [Judicial
Protection of Rights] of the Constitution as well as his rights under
Article 6 [Right to a Fair Trial] and Article 13 [Right to an effective
remedy] of the European Convention on the Protection of Human
Rights and Fundamental Freedoms (ECHR).

The Applicant requests the Constitutional Court to annul the decisions
of the Municipal Court in Skenderaj (No. 0242/2011, dated 8 November
2011) and District Court in Mitrovica .(Ac. No. 61/12, dated 13 February
2012), in the part in which his request for return to his working place
was not approved.

Relevant legal provisions relating to procedures for the execution
of administrative and court decisions

25.

26.

Law on Executive Procedure (Law no. 03/L-008)
Article 1 [Content of the law]

“1.1By this law are determined the rules for court proceedings
according to which are realised the requests in the basis of the
executive titles (executive procedure), unless if with the special law is
not foreseen otherwise.

1.2 The prouvisions of this law are also applied for the execution of
given decision in administrative and minor offences procedure, by
which are foreseen obligation in money, except in cases when for
such execution, by the law is foreseen the jurisdiction of other body.”

Article 24 paragraph 1 [Execution title]

“Execution titles are:
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27.

28.

29.

30.

a) execution decision of the court and execution court settlement;

b) execution decision given in administrative procedure and
administrative settlement, if it has to do with monetary obligation
and if by the law is not foreseen something else;

¢) notary execution document;

d) other document which by the law is called execution document.”

Article 26 paragraph 3 [Executability of decision]

“A given decision in administrative procedure is executable if as such
is done according to the rules by which such procedure is regulated.”

Article 294 paragraph 1 [Reward of payment in case of return of worker

to work]

“Execution proposer who has submitted the proposal for return to
work, has the right to request from the court the issuance of the
decision by which will be assigned that, the debtor has a duty to pay
to him, in behalf of salary the monthly amounts which has become
requested, from the day when the decision has become final until the
day of return to work. By the same decision, the court assigns
execution for realization of monthly amounts assigned.”

Law no. 03/L-192 on Independent Oversight Board of Kosovo
Civil Service

Article 13 [Decision of the Board]

“Decision of the Board shall represent a final administrative decision
and shall be executed by the senior managing officer or the person
responsible at the institution issuing the original decision against the
party. Execution shall be effected within fifteen (15) days from the
day of receipt of the decision.”

Article 14 [The right to appeal]

“The aggrieved party, alleging that a decision rendered by the Board
is unlawful, may appeal the Board’s decision by initiating an
administrative dispute before the competent court within thirty (30)
days from the date of the service of the decision. Initiation of an
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administrative dispute shall not stay the execution of the Board’s
decision.”

31. Article 15 [Procedure in case of non-implementation of the Board’s
decision]

“Non-implementation of the Board’s decision by the person
responsible at the institution shall represent a serious breach of work
related duties as provided in the Law on Civil Service in the Republic
of Kosovo.

1. If the person responsible at the institution does not execute the
Board’s decision within the deadline set out in Article 13 of this Law,
the Board within fifteen (15) days from the day of expiry of execution
deadline, shall notify in writing the Prime Minister and the
immediate supervisor of the person responsible for execution.

2. Notification from paragraph 2 of this Article shall be considered as
a requirement for initiation of disciplinary and material procedure
against the person responsible for execution, which shall be
conducted pursuant to provisions set out in the Law on Civil Service
of the Republic of Kosovo.

3. The aggrieved party may initiate, within thirty (30) days of the
date of expiry of the execution deadline, an execution procedure
before the municipal court pursuant to Law for the execution
procedure against the person and institution responsible for
execution, because of the material and non-material damage caused
by that decision. If the competent court decides on reimbursement of
the amount of salaries to the employee (person), who has disputed
the non-execution (non-execution of decision), the procedural costs
and other eventual costs shall be incurred by the person responsible
at the institution and he or she shall also be responsible for damage
caused to the institution in accordance with Law.

4. The Board shall have to notify in writing for the decisions that
have not been executed even the Assembly of the Republic of Kosovo.”

Assessment of admissibility of the Referral
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32.

33-

34.

35.

36.

First of all, the Court examines whether the Applicant has met all the
requirements of admissibility foreseen by the Constitution and further
specified by the Law and Rules of Procedure.

The Court should first examine whether the Applicant is an authorized
party to submit a referral with the Court, in accordance with
requirements of Article 113.7 of the Constitution.

Article 113.7 of the Constitution provides:

SIndividuals are authorized to refer violations by public authorities
of their individual rights and freedoms guaranteed by the
Constitution, but only after exhaustion of all legal remedies provided
by law.”

The Court considers that the Applicant is a natural person and is an
authorized party, in compliance with Article 113.7 [Jurisdiction and
Authorized Parties] of the Constitution.

The Court must also determine if the Applicant, in compliance with the
requirements of Article 113 (7) of the Constitution, as well as Article 47
(2) of the Law, has exhausted all legal remedies. The Applicant has
exhausted all legal remedies within the employment institution and with
his appeal in the IOBK, which decision is final in the administrative
procedure. Equally, he has used the last legal remedy in the executive
procedure, which in the present case is the Decision Ac. No. 61/12 of the
District Court in Mitrovica, dated 13 February 2012, against which no
right of appeal is allowed. As a result, the Applicant has exhausted all
available legal remedies, according to the legislation in force.

With regard to the requirement, according to which the Applicant
should have submitted the Referral within 4 months after rendering of
the final court decision regarding the case, the Court determines that
the situation of the non-execution of the IOBK decision with respect to
the return to the working place by the District Court in Mitrovica
(Decision Ac. No. 61/12, dated 13 February 2012) continues even today.
A similar situation of the non-execution of both the Court and IOBK
decisions has arisen in a number of other cases before the
Constitutional Court, in which cases the Court has confirmed the
existence of a continuing situation and, thereby, the non-applicability of
the established time limit (See Case No. KI 08/09, Applicant
IndependentTrade Union of the employees of the Steel Factory IMK
FerizajJudgment dated 17 December 2010 and Case KI 50/12,
Applicant Agush Lolluni, Judgment dated 16 July 2012). Thus, the fact
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that the Applicant has not submitted the Referral within four (4)
months of the final court decision is rendered irrelevant by the
continuing situation. That exception is well-established in the
jurisprudence of the European Court of Human Rights.

The Court further notes that the Applicant challenges the failure of the
execution of the IOBK Decision in its entirety by the competent courts.
Therefore, the requirement for the submission of the Referral within the
time limit of four months does not apply in the case of the non-
execution of the decision by the public authority (See mutatis
mutandislatridis v. Greece No. 59493/00, ECtHR, Judgment of 19
October 2000). The ECtHR explicitly noted, in a similar situation
arising in Iatridis v. Greece, that the time limit rule does not apply
where there is a refusal of the executive to comply with a specific
decision.

Regarding the fulfillment of the requirement provided by Article 48 of
the Law, which states that “In his/her referral, the claimant should
accurately clarify what rights and freedoms he/she claims to have
been violated and what concrete act of public authority is subject to
challenge” the Court notes that the Applicant has accurately specified
what rights, guaranteed by the Constitution and other acts have been
violated to him, stating that the decisions of the Municipal Court (No.
0242/2011, dated 8 November 2011) in Skenderaj and that of the
District Court in Mitrovica (Ac. No. 61/12, dated 13 February 2012), as
the acts of public authority, are the subject of his challenge.

Taking into consideration that the Applicant is an authorized party and
has exhausted all legal remedies, that he has met the requirement to
submit the Referral to the Court within the legal deadline as a result of a
continuing situation, and that he has accurately clarified the alleged
violation of the rights and freedoms, including the decisions, which he
challenges, the Court finds that the Applicant has met all the
requirements for admissibility.

Assessment of the substantive legal aspects of the Referral

40.

I.

Since the Applicant has met all procedural requirements for
admissibility, the Court reviews the merits of the Applicant’s Referral.

Regarding the Right to Fair and Impartial Trial
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41.

42.

43.

44.

45.

46.

The Applicant complains that his right to fair and impartial trial as
guaranteed by Article 31 of the Constitution was violated.

Article 31.1 of the Constitution establishes:

“Everyone shall be guaranteed equal protection of rights in the
proceedings before courts, other state authorities and holders of
public powers.”

The Court notes that the Applicant challenges the Decision AC. No.
61/12 of the District Court in Mitrovica, dated 13 February 2012,
whereby the Decision E. no. 0242/2011 of the Municipal Court in
Skenderaj, dated 8 November 2011, was upheld, rejecting the proposal
of the Applicant for execution of the IOBK Decision regarding the return
to his working place and approving only the proposal on compensation
of salaries.

The Court observes that, on 13 September 2011, the IOBK (Decision No.
A 02/200/2011) approved the appeal of the Applicant, requesting from
the Municipal Administration of Skenderaj that, within the time limit of
15 days from the date the decision was served on them, to return the
Applicant to his job position with all rights and obligations that derive
from the employment relationship, including the compensation of
monthly salaries in a retro-active manner. The IOBK Decision states
that:

“The Board Decision presents final administrative decision and is
executed by the official senior level or by the responsible person of
the institution that has rendered the original decision towards the

party.”

In this respect, the Court recalls that the IOBK is an independent
institution established by law, in accordance with Article 101.2 of the
Constitution. Therefore, all obligations arising from decision of this
institution, regarding the matters that are under its jurisdiction,
produce legal effects for other relevant institutions, where the status of
employees is regulated by the Law on Civil Service of the Republic of
Kosovo. The decision of the IOBK provides final and binding decisions,
and that the appeal filed against the IOBK decision does not stay the
execution of the Decisions of IOBK (See Case KI 129/11, Applicant
Viktor Marku, Judgment of 17 July 2012).

On 13 February 2012, the District Court in Mitrovica (Decision AC. No.
61/12) upheld the Decision E. No. 0242/2011 of the Municipal Court of
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48.

49.

II.

50.

51.
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Skenderaj, dated 8 November 2011, regarding the execution of the IOBK
Decision only concerning the part of compensation of salaries. The
District Court in Mitrovica added that, in compliance with Article 24
[Executive Title] of the Law No. 03/L-008 on the Executive Procedure,
the part of the execution on the return of the Applicant to his working
place is the obligation of the responsible persons of the respective
institution and, in case of non-fulfillment of this obligation, the Office of
Prime Minister is responsible for execution of the decision in respect of
the return to his working place.

Based on the facts above, the Court notes that, regarding the IOBK
Decision, the Applicant made efforts for exhausting all available
remedies, in compliance with the legislation in force, but despite his
efforts, the IOBK Decision was not executed by the competent bodies of
the Municipality of Skenderaj, nor by the competent courts regarding
the execution of the part of the decision on his return to his working
place.

The Court observes that Article 6 of the ECHR, also applies for
administrative proceedings, as they are within the framework “of the
right to fair and impartial trial”, a right also guaranteed by Article 31 of
the Constitution.

The Court considers that the execution of a final and binding decision
must be considered as an integral part of the right to a fair trial, a right
guaranteed by Article 31 of the Constitution and Article 6 of ECHR. The
above-mentioned principle is of greater importance within the
administrative procedure regarding a dispute, which result is of special
importance for the civil rights of the party in dispute (See mutatis
mutandis, Hornsby v. Greece, No. 18357/91, Judgment of 19 March
1997, paras. 40-41).

Regarding the Right to Effective Legal Remedies

The Applicant also complains that the right to an effective legal remedy,
guaranteed by Articles 32 and 54 of the Constitution is violated.

Article 32 [Right to Legal Remedies] establishes that:
Every person has the right to pursue legal remedies against judicial

and administrative decisions which infringe on his/her rights or
interests, in the manner provided by law.
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52.

53

54.

55-

56.

Also Article 54 [Judicial Protection of Rights] establishes that:

Everyone enjoys the right of judicial protection if any right
guaranteed by this Constitution or by law has been violated or
denied and has the right to an effective legal remedy if found that
such right has been violated.

In addition, Article 13 of the ECHR states that:

Everyone whose rights and freedoms as set forth in this Convention
are violated shall have an effective remedy before a national
authority notwithstanding that the violation has been committed by
persons acting in an official capacity.

The Court notes that the inexistence of legal remedies or of other
effective mechanisms, which would enable the obligation of the
respective bodies for the timely execution of the IOBK Decision, raises
issues of the right to an effective legal remedy, as guaranteed by Articles
32 [Right to Legal Remedies], 54 [Judicial Protection of Rights] of the
Constitution, in conjunction with Article 13 of the ECHR. According to
these provisions, each person has the right to use legal remedies against
the judicial and administrative decisions, which violate his rights or
interests as provided by law (See mutatis mutandis, Voytenko v.
Ukraine, No. 18966/02, Judgment dated 29 June 2004, paragraphs 46-

48).

Furthermore, the competent authorities have the obligation to organize
an efficient system for the implementation of decisions which are
effective in law and practice, and should ensure their application within
a reasonable time, without unnecessary delays (See Case KI 50/12,
Applicant Agush Lolluni, Judgment of 16 July 2012 and also see Pecevi
v. Former Yugoslavian Republic of Macedonia, no. 21839/03, ECtHR,
Judgment of 6 November 2008).

The Court again refers to Article 54 of the Constitution. In this
connection, the Constitutional Court notes that it would be meaningless
if the legal system of the Republic of Kosovo would allow that a final
judicial decision remains ineffective to the detriment of one party.
Interpretation of the above Articles exclusively deals with access to, and
protection by, courts. Therefore, non-effectiveness of procedures and
the non-implementation of the decisions produce effects that result in
situations that are inconsistent with the principle of the Rule of Law, a
principle clearly affirmed in the ECtHR jurisprudence and that the
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Kosovo authorities are obliged to respect (See mutatis mutandis,
Romashov v. Ukraine, No. 67534/01, Judgment of 27 July 2004).

Regarding Articles 21 and 49 of the Constitution

The Applicant also alleges a violation of Articles 21 and 49 of the
Constitution.

Article 21 of the Constitution lays down the general principles that apply
to the fundamental rights and freedoms guaranteed in Chapter II of the
Constitution. It establishes that:

1. Human rights and fundamental freedoms are indivisible,
inalienable and inviolable and are the basis of the legal order of the
Republic of Kosovo.

2. The Republic of Kosovo protects and guarantees human rights and
fundamental freedoms as provided by this Constitution.

3. Everyone must respect the human rights and fundamental
freedoms of others.

4. Fundamental rights and freedoms set forth in the Constitution are
also valid for legal persons to the extent applicable.

Article 49 of the Constitution establishes that:
1. The right to work is guaranteed.
2. Every person is free to choose his/her profession and occupation.

The Court considers that an alleged violation of the right to workis not
relevant in this case, as the non-execution in its entirety of the IOBK
decision is a matter that falls within the ambits of the rights guaranteed
by Articles 31, 32 and 54 of the Constitution, in conjunction with
Articles 6 and 13 of the ECHR.

Ultimately, the Court does not consider it necessary to deal further with
the allegations of a violation of Articles 21 and 49 of the Constitution, in
particular as it has found violations of relevant Articles 31, 32 and 54 of
the Constitution and Articles 6 and 13 of the ECHR.
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Iv.

62.

Conclusion

In conclusion, the Court finds that the non-execution of the entirety of
the IOBK decision by the regular courts, and the failure of the
competent authorities of the Republic of Kosovo to ensure effective
mechanisms to ensure the enforcement of respective decisions of the
relevant authorities and court decisions, constitutes a violation of
Articles 31, 32 and 54 of the Constitution, and of Articles 6 and 13 of the
ECHR. Consequently, the right to a fair trial and to an effective legal
remedy, guaranteed by the above-mentioned Articles, was violated and
the final IOBK Decision should be executed in its entirety, whereas, for
reasons set out in paragraphs 60 and 61 of this Judgment, the Court
considers unnecessary to deal with the allegation of a violation of
Articles 21 and 49 of the Constitution.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article
20 of the Law, and Rule 56 (1) of the Rules of Procedure, unanimously, at its
session held on 5 July 2013,

II.

I1I.

DECIDES
TO DECLARE the Referral admissible;

TO HOLD that there has been violation of Articles 31, 32 and 54 of the
Constitution and Articles 6 and 13 of ECHR;

TO HOLD that it is unnecessary to deal with the allegation of a violation
of Articles 21 and 49 of the Constitution;

TO REMAND the Decision Ac. Nr. 06/12 of 13 February 2012 of the
District Court in Mitrovica — Branch in Skenderaj for reconsideration to
the Basic Court in Mitrovica in conformity with this Judgment;

TO ORDER the Basic Court in Mitrovica — Branch in Skenderaj
pursuant to Rule 63 (5) of the Rules of Procedure to submit information
to the Constitutional Court about the measures taken to enforce this
Judgment of the Constitutional Court;
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VI. TO NOTIFY this Decision to the Parties;

VII. TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20 (4) of the Law;

VIII. TO DECLARE this Decision effective immediately.

Judge Rapporteur President of the Constitutional Court
Ivan Cukalovié Prof. Dr. Enver Hasani
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KI 16/13, Armand Morina, Director of “Morina films”, date o7
August 2013- Constitutional review of the Judgment of the District
Commercial Court in Prishtina II C. no. 13/2011, dated of 28
February 2012

Case 16/13, Decision to strike out the Referral of 14 June 2013

Keywords: individual referral, constitutional review of the judgment of the
district court

The Applicant filed the Referral based on Articles 113.7 and 21.4 of the
Constitution, Articles 20, 22.7 and 22.8 of the Law No. 03/L-121 on the
Constitutional Court, of 15 January 2009.

The Applicant filed the Referral with the Constitutional Court of the Republic
of Kosovo on 28 September 2012, requesting constitutional review of the
Judgment of the District Commercial Court in Prishtina.

The Applicant did not specify which articles of the Constitution were breached
by this judgment.

On 16 April 2013, the Applicant requested the Court that “the Case KI16-13 to
be temporarily withdrawn until a final decision of the Appellate Court.”

With the Decision of the President (No.GJR. KI16/13, of 14 February 2013),
Judge Rapporteur is appointed Judge Altay Suroy. On the same day, with the
Decision of the President KSH 16/13, is also appointed the Review Panel
composed of judges Robert Carolan (Presiding), Ivan Cukalovi¢ and Enver
Hasani.

In reviewing the case, the Court concluded that there are no extraordinary
circumstances with respect to human rights that would require further review
of the case and therefore decided that the case be struck out of the list.

Taking into account all circumstances of the case, in the session of 14 June
2013, the Court did not find any reason to decide on the Referral. Therefore,
the Referral is struck out of the list.
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DECISION ON STRIKING OUT THE REFERRAL
in
Case no. KI16/13
Applicant
Armand Morina, Director of “Morina films” from Prishtina
Constitutional review of the Judgment of the District Commercial
Court in Prishtina
II C. no. 13/2011, dated of 28 February 2012

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge.

Applicant

1. The Applicant is Armand Morina from Prishtina, Director of “Morina
Films” from Prishtina.

Subject matter

2. On 28 September 2012, the Applicant challenges the constitutionality of
the Judgment of the District Commercial Court in Prishtina, II C.
13/2011, of 28 February 2012. However, the Applicant did not specify
which articles of the Constitution were allegedly breached by this
judgment.

Legal basis

3. The Referral is based on Articles 113.7 and 21.4 of the Constitution,
Articles 20, 22.7 and 22.8 of the Law No. 03/L-121 on the Constitutional
Court of the Republic of Kosovo, of 15 January 2009(hereinafter: the
Law), and Rules 32 and 56.2 of the Rules of Procedure.
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Proceedings before the Court

4.

On 20 September 2012, the Applicant filed a Referral with the
Constitutional Court of the Republic of Kosovo (hereinafter, the Court).

On 25 March 2013, the Constitutional Court requested the Applicant to
present the status of his case before the regular Courts, and to specify
which concrete articles of the Constitution were violated in his case.

On 16 April 2013, the Applicant requested the Court that “the case KI 16-
13 of 20 September 2012 to be temporarily withdrawn until a final
decision of the Appellate Court.”

On 14 June 2013, following the review of the report of Judge Rapporteur
Altay Suroy, the Review Panel, composed of judges Robert Carolan
(Presiding), Ivan Cukalovi¢ and Enver Hasani, recommended to the
Court the inadmissibility of the Referral.

Summary of facts

8.

10.

11.

12.

13.

The Applicant, as the author of the film project entitled “Mysafir né
sofér”, was in discussion with the Ministry of Culture, Youth and Sports
(hereinafter, MCYS) about possible funding this project by the Ministry.

In the sessions held on 27 September and 04 October 2006, the MCYS
endorsed the Applicant’s film project in principle.

On 09 October 2006, the MCYS informed the Applicant that it shall
support the film project “Mysafir né sofer”.

On 30 January 2007, the MCYS entered into a contract with the
Applicant, thereby determining the obligations of both parties in the
implementation of the project, and defining the amount of subsidy of the
MCYS.

On 19 September 2008, the MCYS signed an annex to the contract with
the Applicant, by which it confirmed the Ministry’s readiness to fulfill
the responsibilities as agreed between the MCYS and the Applicant for
the implementation of the first stage of the Film Project “Mysafir né
sofer”.

On 20 October 2008, the MCYS transferred the funds allocated for the
implementation of the first stage of the Film Project “Mysafir né sofer”.



14.

15.

16.

17.

18.

19.

20.

21.

22,
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On 15 April 2010, the Permanent Secretary of the MCYS established a
four-member commission to monitor the works in implementing the
project “Mysafir né sofer”.

On 30 June 2010, the Division of Internal Audit in the MCYS audited
the documentation relative to the film project “Mysafir né sofér”.

On 27 August 2010, the MCYS informed the Applicant that, based on
the findings of the MCYS Audit, and the report of the MCYS
Commission, a decision had been rendered to discontinue the Ministry’s
support to the project “Muysafir né sofér”, thereby ordering the
Applicant to return the funds allocated for the first stage of the project.

Meanwhile, the MCYS filed a lawsuit with the District Commercial
Court, thereby demanding that the Applicant (Morina Films) “return
the subsidized amount for the realization of the film project”.

On 28 February 2012, the District Commercial Court in Prishtina
(I1.C.no.13/2011) approved as grounded the lawsuit of the MCYS, and
ordered the Applicant to return to MCYS the subsidy, including the legal
interests and contested procedure costs.

On 21 May 2012, the Applicant lodged an appeal against the District
Commercial Court judgment.

On 22 August 2012, the District Commercial Court in Prishtina rejected
the Applicant’s appeal as out of time.

The Applicant filed an appeal with the Supreme Court of Kosovo against
that decision of the District Commercial Court in Prishtina, claiming
that he had lodged the appeal within the legal deadline and requesting
the Supreme Court of Kosovo to quash the challenged decision.

The Applicant informed that the proceedings before the Supreme Court
are still pending.

Admissibility of the Referral

23.

The admissibility requirements are established by the Constitution and
further specified in the Law and the Rules of Procedure.
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24.

25.

26.

27.

28.

In this respect, the Court refers to Article 113.7 of the Constitution,
which provides that:

“Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution,
but only after exhaustion of all legal remedies provided by law”.

As stated above, the proceedings before the Supreme Court are still
ongoing. Thus the Applicant has not exhausted yet all available legal
remedies and the Referral is premature. Therefore, the Applicant is still
entitled to submit a new Referral with the Constitutional Court, for
constitutional review of the final decision of the Supreme Court, within
the deadlines provided by the Law.

Furthermore, in order to be able to decide upon the request of the
Applicant to withdraw the Referral, the Court must initially examine
whether the Applicant has fulfilled the requirements as provided by Rule
32 of the Rules of Procedure.

Rule 32 of the Rules of Procedure of the Constitutional Court, in the part
related to such examination, provides that:

(1) A party may withdraw a filed referral or a reply at any time
before the beginning of a hearing on the referral or at any time
before the Court decision is made without a hearing.

(2) Notwithstanding a withdrawal of a referral, the Court may
determine to decide the referral. [...]*

The Court, taking into account the above-mentioned set of
circumstances, does not find any reason to decide on the Referral.
Therefore, the Referral shall be struck out of the list.

FOR THESE REASONS

The Constitutional Court, pursuant to Article 113.7 of the Constitution, Article
23 of the Law and Rule 32 of the Rules of Procedure, on 14 June 2013,
unanimously:
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DECIDES
I TO STRIKE OUT of the list the filed Referral;
II. TO NOTIFY this Decision to the Parties;

III. TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 20 paragraph of the Law on Constitutional Court;

IV.  TO DECLARE this Decision effective immediately.

Judge Rapporteur President of the Constitutional Court
Altay Suroy Prof. Dr. Enver Hasani
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KI 58/12, KI 66/12 and KI 94/12, Selatin Gashi, Halit Azemi and
group of Municipal Assembly Members of Viti , date 28 August 2013
-Referral for constitutional review of the Decision of the
Municipality of Mitrovica, Gjilan and Viti for conditioning the
access of citizens to public services with payment of obligations
towards publicly owned enterprises

K158, K166 and KI94/12, Decision to strike out the Referral of 2 August 2013.
Keywords: Individual referral, Decision to strike out the Referral

Applicants alleged that by the decisions of the Municipal Assemblies were
violated their human rights as follows: Article 21.1, Article 24(1) and 124 (6) of
the Constitution, two of the Applicants have not specified any constitutional
provisions, but they stated that their rights in obtaining their personal
documents have been violated.

On 3 December 2012, the Court held public hearing, where the Applicants
participated and were heard.

On 30 April 2013, the Municipality of Gjilan notified officially the
Constitutional Court that in the session held on 23 April 2013, it rendered the
Decision on Abrogation of the decision on restriction of providing services
with payment of bills for waste and water" by sending through the official
electronic mail the copy of the Decision 01 no. 16-35734 of 23.04.2013.

The Court considers that rendering of decisions by the municipal assemblies
on abrogation of previous decisions on restriction of providing certain
administrative services in the respective municipalities, where the Applicants
come from and by which the violations of human rights are alleged during the
time these referrals were in review by the Court, but certainly before the Court
renders final decision, shows that the Applicants' position has significantly
changed and that the Referral is without rationale and that the aim sought was
completely attained. In light of this, the Court considers that there is no merit
to further pursuing the matter and it was decided to strike out the Referral
pursuant to Rule 32.4 of the Rules of Procedure.
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DECISION TO STRIKE OUT THE REFERRAL
in
Cases KI 58, 66 and 94/12
Selatin Gashi, Halit Azemi and group of Municipal Assembly
Members of Viti
Referral for constitutional review of the Decision of the
Municipality of Mitrovica, Gjilan and Viti for conditioning the
access of citizens to public services with payment of obligations
towards publicly owned enterprises

THE CONSTITUTIONAL COURT OF HE REPUBLIC OF KOSOVO
composed of:

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge, and

Arta Rama-Hajrizi, Judge

Applicants

1. The Applicants are Selatin Gashi from village Busi of the Municipality of
Mitrovica, Halit Azemi resident in the square ‘Sheshi i Pavarésisé€” of
Gjilan and group of the Municipal Assembly members of Viti.

Challenged decisions
2. The challenged decisions of the public authorities are:

1) Decisions of the Municipal Assembly of Mitrovica No.02/06-22557/8
of 26.04.2012 and Decision No0.02/06-3401/5 of 07.07.2011 on
conditioning the access of citizens and businesses, with office in MA —
Mitrovica, to the municipal services with proof of payment of the
obligations towards Regional Water Supply Company "Mitrovica” and
Regional Waste Company “Uniteti.”

2) Decision of MA -Gjilan 01 N0.16/10608 of 24.06.2011 on Restriction
of Municipal Services with Payment of Bills for Waste and Water,
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which is dedicated to all legal and natural persons of the Municipality
of Gjilan, and

3) Decision 01/013/1355 of 29.07.2011 of MA-Viti on Conditioning of

Provision of Certain Municipal Services with Payment of Bills for
Waste and Water, which applies to all natural and legal persons of the
Municipality of Viti.

Subject matter

3.

The subject matter of the Referral submitted to the Constitutional Court
of the Republic of Kosovo (hereinafter: the Court) on 15.06.2012 (KI
58/12), on 09.07.2012 (KI 66/12) and on 24.12.2012 KI 94/12) is the
constitutional review of the Decisions of the Municipal Assemblies of
Mitrovica, Gjilan and Viti by which are conditioned legal and natural
persons of these municipalities that they cannot enjoy certain municipal
services by respective municipal administration, mentioned in the
decisions, if they do not present beforehand the proof on the paid bills
for fulfillment of obligations towards Publicly Owned Enterprises,
mentioned in the decisions: KRU "Mitrovica” and KRM ”Uniteti”, in
MA-Mitrovica, towards competent publicly owned enterprises for Water
and Waste in MA -Gjilan (without mentioning the names in the
decisions) and KRM ”“Higjena "JSC-Gjilan and KRU ‘Hidromorava”
JSC-Gjilan (MA-Viti).

Alleged violations of guaranteed constitutional rights

4.

Applicants alleged that by the decisions of the Municipal Assemblies,
mentioned in the second paragraph of this decision, were violated their
human rights as follows:

a) Article 21.1, Article 24(1) and 124 (6) of the Constitution (Mr.
Selatin Gashi, Referral KI 58/12).

b) Mr. Halit Azemi (Referral KI 66/12) did not specify any
constitutional provision but he stated that his human rights in
obtaining personal documents were violated. and

¢) the Municipal Assembly Members of Viti attached the challenged
decision by requesting its constitutional review, without specifying
further details.

Legal basis
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Article 113.7 in conjunction with Article 21.4 of the Constitution, Article
22 of the Law No. 03/L-121 on the Constitutional Court of the Republic
of Kosovo, of 15 January 2009, and Rules 53 and 56 of the Rules of
Procedure of the Constitutional Court of the Republic of Kosovo.

Proceedings before the Constitutional Court in chronological order
by cases

Case KI 58/12

6.

On 1 June 2012, the Court received through mail the Referral from Mr.
Selatin Gashi, by which he requested from the Court to: “assess the
constitutionality of a memorandum concluded on 24 April 2012
between MA of Mitrovica on one side and of the Regional Water Supply
Company and the Waste Management Company “Uniteti” on the other
side.”

On 4 June 2012, the Court notified the first Applicant Mr. Selatin Gashi
on the procedure of registration of the Referral, by requesting from him
additional documents, while on 15.06.2012, the first Applicant Mr.
Selatin Gashi submitted the filled Referral in the Constitutional Court
by attaching the challenged decisions of the Municipality of Mitrovica.
The Referral was registered in the Court with No. KI 58/12.

On 21 August 2012, the Court notified the Municipal Assembly of
Mitrovica and the Ministry of Local Government Administration on the
registration of Referral and requested from the latter to present their
comments on this matter, but the Municipality of Mitrovica did not
respond to the Court’s request.

On 16 October 2012, Mr. Selatin Gashi submitted to the Court the
additional material, by which he alleged to determine the status of a
“victim” in the case he filed in the Constitutional Court as a consequence
of the municipal decisions, which he challenges.

Case KI 66/12

10.

On 3 July 2012, the Court received through mail a Referral from the
lawyer Mr. Halit Azemi, by which he requested from the Court that “the
Constitutional Court declares the decision of the Municipality of Gjilan
of 24.06.2011 as inadmissible and unlawful.”
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11.

12.

On 4 July 2012, the Court notified the Applicant that he should fill in
the standard Referral form of the Court for the individual referrals in
the Court, while on 13 July 2012, Mr. Halit Azemi from Gjilan submitted
the Referral to the Constitutional Court and the same was registered
under the number KI 66/12.

On 29 October 2012, the Court received through mail a written response
from the Municipality of Gjilan, where the reasons of rendering the
decision, which is challenged by the Applicant are explained and to this
response the relevant documentation, which was the ground for
rendering the decision of the Municipal Assembly on conditioning of the
access to some services of the municipal administration, was attached.

Case KI 94/12

13.

14.

15.

16.

On 24 September 2012, the Court received through mail a Referral from
the third Applicant-the group of the LDK Municipal Assembly
Members of Viti, whereby requesting: “We address the Constitutional
Court through this letter for review of legality of the Decision No. 01-
013/1395 rendered in the session held on 21.04.2011.”

On 15 October 2012, the Constitutional Court notified the Municipality
of Viti and the Applicant “The LDK Municipal Assembly Members of
Viti” on registration of the Referral and at the same time requested from
both parties to submit to the Court all necessary documentation for
reviewing the Referral including the challenged decision and the
communication with the Ministry of Public Administration on this
matter, but the Court has not received any response by the parties
within requested time limit.

On 31 August 2012, the Ministry of Local Government Administration
replied, by stating that it was aware of the conditioning of citizens in
some municipalities of Kosovo and attached to this response the
explanatory letter for the presidents of the municipalities, qualifying
these conditionings as unlawful and adding that the municipalities do
not have legal competence to condition citizens with fulfillment of their
obligations towards Publicly Owned Enterprises.

On 11 October 2012, the President of the Court rendered the decision on
joining the cases KI 58/12, Ki 66/12 and KI 94/12 in a single case, since
they have the same subject of review and decided that the Judge Arta
Rama is appointed as the Judge Rapporteur, while the Review Panel to
be composed of: Almiro Rodrigues, Presiding, Altay Suroy, and Deputy
President of the Court Ivan Cukalovié.



17.
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On 18 October 2012, the Review Panel after the review of the report,
recommended to the full Court, that by taking into consideration the
need for further clarifications on the matter from the parties in the
procedure, the clarification of the legal stance of MLGA and the interest
of public, to schedule a public hearingon the matter which is the subject
of review in the Court and this recommendation was unanimously
voted. At the same time, it was scheduled that the public hearing to be
held on 3 December 2012.

Summary of facts

18.

19.

20.

21.

22,

23.

On26.04.2012, the Municipal Assembly of Mitrovica rendered the
Decision No.02/06-22557/8 and on 07.07.2011 the Decision No. 02/06-
3401/5 on the conditioning of the access of citizens and businesses with
the office in MA Mitrovica to the municipal services and the proof of the
payment of obligations towards KRU "Mitrovica” and KRM ”Uniteti.”

The decisions had this content:

1. By this decision all businesses are CONDITIONED that when
applying for their registration and business permits they must
provide proof (certificate) that they have fulfilled their obligations
(debts) towards KRU “MITROVICA” j.s.c.”

2. Households are CONDITIONED that when registering their
vehicles, construction permits and transfer of real estate they
must show proof (certificate) that they have fulfilled their
obligations (debts) towards KRU “MITROVICA” j.s.c.”

The second decision had the first two items completely identical, only
instead of KRU”MITROVICA” the obligations had to be fulfilled to
KRM”UNITETI”

On 24.06.2011, the Municipal Assembly of Gjilan rendered the Decision
no. 01 No.16/10608 of 24.06.2011 on Restriction of access to services of
the municipality with the payment of bills for waste and water.

This decision was voted again in the same form and content also in
December 2012.

With respect to the challenged matter, the Decision had this content:



BULLETIN OF CASE LAW| 270

24.

25.

26.

Article 1

“This decision determines the types of municipal services, which are
restricted by the municipal administration authorities of Gjilan due to
non-payment of bills for waste and water.”

Article 2

“2 Limitation of providing the municipality services means non-
delivery (failure) of a certain services by the directorates of the
municipality administration to the natural and legal entity, until the
fulfillment of its obligation”

Article 4
Item 4.” The tax on motor vehicle

The Applicant Mr. Halit Azemi addressed the Ministry of the Local
Government Administration (hereinafter: MGLA) on 01.12.2011, but
according to his claim, he has not received any response.

On 29.07.2011, the Municipal Assembly of Viti rendered the Decision
01/013/1355 on Conditioning of Certain Municipal Services with
Payment of Bills for Waste and Water, which applies to all natural and
legal persons of the Municipality of Viti.

The Decision had this content regarding the part, which is challenged:
11

“Restriction of providing of certain municipality services, means non-
delivery (failure) of a service by the directorates of the municipality
administration to the entities of the right (natural and legal persons),
until the fulfillment, respectively, partial payment of debts owed to the
KRM, HIGIENA"JSC Gjilan and KRU" HIDROMORAVA "JSC Gjilan
for the services carried out by these companies.

« ”

Paragraph (1)



27.

28.

29.

30.
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“The restricted services for natural persons and legal entities, the users
of the services under the requirements from item 4 of this decision, will
be applied and it shall include:

Item 4.”Tax on motor vehicle”

On 20.06.2012, MLGA submitted the explanatory letter to all presidents
of the municipalities of Kosovo and in the last item of this explanatory
letter had decisively determined that the conditionings of the
municipalities on the access to municipal services with fulfillment of
obligations towards publicly owned enterprises do not have legal ground
and as such should not be applied”.

The MLGA further explains in this letter that pursuant to Article 128 of
the Law 02/L123 on Business Organizations as well as the Law 03/L
087 on Joint Stock Companies, which has foreseen that the joint stock
companies are liable for their debts and other obligations, with all their
assets and property and nobody else is not liable for the debts of the
joint stock companies”.

On 08.08.2012, by the request for review of legality of the decision of
the Municipality of Viti No.01-013/1395 (the decision on the
conditioning of the citizens and legal entities), the MGLA requested
from the Municipality of Viti that the abovementioned decision to be
harmonized with the legislation in force within the time limit of 30 days,
because it is unlawful in the existing form.

On 21 August 2012, the Council for Defense of Human Rights and
Freedoms (hereinafter: CDHRF), the conditionings made by some
municipalities of Kosovo for receiving some municipal services with
payment of obligations towards the publicly owned enterprises and of
joint stock companies, had qualified as violation of human rights and
violation of Article 29 of the Universal Declaration on Human Rights, by
stating that ” Article 29 of the Universal Declaration on Human Rights,
respectively, item 2 explicitly provides that: “In the exercise of his rights
and freedoms, everyone shall be subject only to such limitations as are
determined by law...”

Public hearing

31.

On 3 December 2012, the Court held public hearing, where the following
parties participated and were heard:
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a) The Applicants Mr.Selatin Gashi, Mr.Halit Azemi but the
Applicant of the Referral KI 94/12 (the LDK Municipal Assembly
Members of Viti) although duly invited, was absent.

b) The opposing parties: the Municipality of Mitrovica, represented
according to power of attorney by Mr. Rrustem Musa, unicipality
of Gjilan, represented according to power of attorney by Mr.
Bardhosh Dalipi and Municipality of Viti, according to power of
attorney by Mr.Agim Sylejmani.

¢) Ministry of Local Government Administration, in capacity of the
interested party by Mr. Besim Murtezani.

d) The Ombudsperson Institution, in capacity of the interested party,
represented by Mr. Isa Hasani.

e) The Council for Defense of Human Rights and Freedoms, in
capacity of the interested party, represented by Mr. Behxhet
Shala.

Statements of parties in the hearing

32.

33-

34.

Mr. Selatin Gashi in the public hearing stated among the other that “the
decision of the Assembly violates his and other citizens’ fundamental
rights and especially of those who have motor vehicles and as a
consequence of this decision, he had to register his vehicle in the name
of his friend, with residence in the village, who does not have obligations
towards the water supply company and to the public company of waste
and that he drives his personal vehicle under the authorization by the
person on whose name the vehicle is registered.”

Mr. Halit Azemi stated that "By the decision of the Municipality of
Gjilan the fundamental rights of citizens of the Municipality of Gjilan
and especially Article 55 of the Constitution were violated. He also
stressed that since July of this year, the enterprise Higjena has been
privatized.”

The representative of MA Mitrovica Mr. Musa "stated that as soon as
they received the explanatory letter from MLGA about unlawfulness of
the decisions of the municipal assemblies regarding the conditioning, he
insisted on their annulment and finally the Municipal Assembly
rendered the Decision No. 02/06-4896/11 of 30.10 2012, by which the
decision on the conditioning of citizens has been repealed” which is the
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36.
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38.

39-
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subject of review in this public hearing, by presenting before the Court
the copy of the decision. He also stated that he agrees with the
conclusion of the parties that the decision of the municipality was
unlawful and that he voted against it.”

The representative of the Municipality of Gjilan stated that he remains
in entirety behind the written response, which the municipality of Gjilan
sent to the Constitutional Court on 29 October 2012. On the question of
the Applicant Mr. Azemi why the municipality has not repealed its
decision after the MLGA letter, he responded that “this is certainly the
matter of time when this decision will be abrogated.”

The representative of the Municipality of Viti stated that ”at the time
when the decision on conditioning was rendered, another law was in
force and now there is another law on publicly owned enterprises and
after the MLGA letter, they have repealed the decision.”

The MLGA representative stated that “the legal position of MLGA
regarding the decision on conditioning of citizens with payment of bills
to publicly owned enterprises was made public to the presidents of the
municipalities through explanatory letter, where it was clearly stated
that these decisions do not have legal ground” and furthermore “we
think that they are not even democratic and that they affect the area of
human rights.”

The Ombudsperson representative stated that “the conditioning of
citizens on restriction of services only in some municipalities, puts in
unequal position these citizens in relation to citizens of other
municipalities, where these restrictions have not been applied and that
it puts them in unequal positions before the law. The representative of
Ol stated that: “the restrictions of citizens in some municipalities the
way it was done, is inadmissible and it violates and it diminishes human
rights.

The CDHREF representative in the public hearing stated that “these
decisions present flagrant violations of human rights, that our public
reaction on this issue gave the necessary effect and that the MLGA
reaction was quite quick, when it sent the explanatory letter to the
presidents of the municipalities.”

Summary of facts after the public hearing
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40.

On 30 April 2013, the Municipality of Gjilan notified officially the
Constitutional Court that in the session held on 23 April 2013, it
rendered the Decision on Abrogation of the decision on restriction of
providing services with payment of bills for waste and water” by sending
through the official electronic mail the copy of the Decision 01 no. 16-

35734 of 23.04.2013.

Assessment of admissibility of Referral and Merits

41.

42.

43.

44.

In order to be able to adjudicate the Applicant’s Referral, the
Constitutional Court has to assess beforehand whether the Applicant
has met all admissibility requirements laid down in the Constitution as
further specified in the Law and the Rules of Procedure.

In this respect, the Court always takes into account the Article 112.1 of
the Constitution, where it is provided:

1. “The Constitutional Court is the final authority for the
interpretation of the Constitution and the compliance of laws
with the Constitution.”

and,

Article 113.7 of the Constitution, when assessing the individual
referrals where it is provided that:

“Individuals are authorized to refer violations by public authorities
of their individual rights and freedoms guaranteed by the
Constitution, but only after exhaustion of all legal remedies provided
by law.

The Court takes also into consideration Rule 32 of the Rules of
Procedure, where it was determined that

(4) The Court may dismiss a referral when the Court determines a
claim to be moot or does not otherwise present a case or controversy.

Being aware of the decision of MA Viti of 3 October 2012 “On
Abrogation of the Decision No. 01-13/1395 of 09.08.2011”, the decision
of MA-Mitrovica No. 02/06-4896/11 of 30.10.2012, by which it
abrogated the decision on conditioning of citizens and the decision of
MA of Gjilan 01 no. 16-35734 of 23 .04,2013, by which the decision of
this municipality on restrictions of certain administrative services to the
citizens of the Municipality of Gjilan was also abrogated and being
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46.

47.
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aware of the consequences of these decisions in the final status of the
requests filed for review before it, by reminding its case laws in the
previous identical cases (see among the other, case KI 11/09 of the
Constitutional Court of the Applicant Tomé Krasniqi of 07.06.2011), the
Court does not find it reasonable to assess the fulfillment of full formal
requirements of admissibility regarding the cases KI 58, Ki 66 and KI

94/12.

The Court considers that rendering of decisions by the municipal
assemblies on abrogation of previous decisions on restriction of
providing certain administrative services in the respective
municipalities, where the Applicants come from and by which the
violations of human rights are alleged during the time these referrals
were in review by the Court, but certainly before the Court renders final
decision, shows that the Applicants’ position has significantly changed
and that the Referral is without rationale and that the aim sought was
completely attained. In light of this, the Court considers that there is no
merit to further pursuing the matter and such a justification was clearly
expressed by the Court also in the Decision KI 63/12 of 10 December
2012 (see decision on striking out the Referral of the Constitutional
Court KI 63/0f the Applicant MP Ms. Alma Lama and 10 other Members
of the Assembly 10.12.2012)

However, the Court has the power and the duty to address this question
particularly in view of the Court's own Rules of Procedure.

In fact, Rule 32 (4) of the Rules of Procedure of the Constitutional Court
states that the Court may dismiss a Referral when it determines that a
claim is moot or when it does not otherwise present a case or a
controversy anymore. The Rule, to the extent relevant, provides as
follows:

Rule 32
Withdrawal of Referrals and Replies
(4) The Court may dismiss a referral when the Court determines a
claim to be moot or does not otherwise present a case or

controversy.

(5) The Secretariat shall inform all parties in writing of any
withdrawal, of any decision by the Court to decide the referral
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48.

49.

50.

51.

despite the withdrawal, and of any decision to dismiss the referral
before final decision. .

Also, the European Convention on Human Rights, which pursuant to
Article 22 para.1 of the Constitution of Kosovo is directly applied in the
Republic of Kosovo provides, to the extent relevant, the following;:

Article 37. Striking out applications

1. The Court may at any stage of the proceedings decide to strike an
application out of its list of cases where the circumstances lead to
the conclusion that

a) the applicant does not intend to pursue his application; or
b) the matter has been resolved; or

¢) for any other reason established by the Court, it is no longer
justified to continue the examination of the application.

Asa general procedural principle, the Court should not make decisions
on cases where the issue is no longer a live one and the case becomes
moot. Courts do not deal with hypothetical or academic cases. This is a
generally accepted principle of behavior of courts and it is analogous to
the principle of judicial restraint.

Furthermore, the Court has already established (in Case 11/09, Decision
of 30 May 2011, paragraph 46 of the Applicant Tomé Krasniqi), which
states that "The concept of mootness is a well recognized legal concept.
It can arise where a case, in an abstract or hypothetical issue, presents
itself for decision by a Court. There are good grounds for a Court not
dealing with hypothetical situations. Without a real, immediate or
concrete issue to be decided upon, any decision that the Court would
now make in relation to this Referral would have no practical effect".

Taking into account the decisions of the municipal assemblies on
abrogation of decisions by which the citizens of the municipalities of
Mitrovica, Gjilan and Viti would be restricted in enjoying certain
administrative decisions in these municipalities, the Court concludes
that the Applicants now have no case or controversy pending in relation
to the constitutionality of these decisions and the issue is effectively
moot, therefore
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FOR THESE REASONS

The Constitutional Court, pursuant to Article 20 of the Law and Rule 32 (4) of
the Rules of Procedure, unanimously on 5 July 2013:

DECIDES

I.  TO STRIKE OUT the Referral, pursuant to Rule 32.4 of the Rules of
Procedure.

II. This Decision shall be notified to the Parties and, in accordance with
Article 20-4 of the Law on Constitutional Court, shall be published in
the Official Gazette.

III. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court
Arta Rama- Hajrizi Prof. dr. Enver Hasani
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KO 95/13, Visar Ymeri and 11 other deputies of the Assembly of the
Republic of Kosovo, date 09 Semtember 2013- Constitutional
review of the Law, No. 04/L-199, on Ratification of the First
International Agreement of Principles Governing the
Normalization of Relations between the Republic of Kosovo and the
Republic of Serbia and the Implementation Plan of this agreement

Case KO 95/13, Judgment, of 2 September 2013.
Keywords: Referral by Deputies of the Assembly of the Republic of Kosovo

The Applicants also submit the Referral to the Court for the constitutional
review of the contested Law on Ratification itself, because the First
International Agreement annexed to the Law on Ratification contains 15 Items
concerning the establishment of the Association/Community of the
Municipalities in the North, which allegedly violate the Constitution as
follows:

e Items 1 to 6 violate Article 1.1 of the Constitution, because they violate
the indivisibility and uniqueness of the state of Kosovo;

e Item 1 violates Article 3.1 of the Constitution, pursuant to which the
Republic of Kosovo is a multi-ethnic society, as well as the principles
expressed in Article 123.3 of the Constitution in relation to the
principles of Local Self-Governance;

e Item 3 violates Article 1.1 of the Constitution regarding the
qualification of Kosovo as a unique state;

e Item 4 violates the constitutional principles provided in Article 123
and 124 of the Constitution and also exceeds the principles of Article 2
of the European Charter on Local Self-Governance (hereinafter: the
“ECLSG”);

e Item 6 violates Article 1.1 of the Constitution in relation to the
qualification of the Republic of Kosovo as a unique state;

e Item 7 violates the general constitutional principles in relation to the
security sector, as laid down in Article 125.2 of the Constitution;

e Item 9 violates Article 3.1 (multi-ethnic qualification of the Republic of
Kosovo) and Articles 125.2 and 24.2 of the Constitution;
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e Item 10 violates Articles 102.2 and 24.1 of the Constitution and Article
6 ECHR in conjunction with Articles 13 and 14 ECHR;

e Item 11 violates Article 139.1 of the Constitution;

e Item 14 violates Article 2.2 in conjunction with Article 20.1 of the
Constitution.

The Court concludes that it is not within its jurisdiction ratione materiae to
review the constitutionality of the First International Agreement.
Consequently, it rejects the Applicants request to review the constitutionality
of the First International Agreement.

The Constitutional Court declares the Referral admissible, unanimously
declares that the procedure followed for the adoption of the Law, No. 04/L-99,
on Ratification of the First International Agreement of Principles Governing
the Normalization of Relations Between the Republic of Kosovo and the
Republic of Serbia and the Implementation Plan of this agreement is
compatible with the Constitution of the Republic of Kosovo, and by majority
rejects the Applicants' request to review the First International Agreement of
Principles Governing the Normalization of Relations between the Republic of
Kosovo and the Republic of Serbia and the Implementation Plan to this
agreement as being outside of the scope of the Court's jurisdiction ratione
materiae.
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JUDGMENT
in
Case No. KO 95/13

Applicants
Visar Ymeri and 11 other deputies of the Assembly of the Republic

of Kosovo
Constitutional review of the Law, No. 04/L-199, on Ratification of

the First International Agreement of Principles Governing the
Normalization of Relations between the Republic of Kosovo and
the Republic of Serbia and the Implementation Plan of this
agreement

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovi¢, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge and

Arta Rama-Hajrizi, Judge.

Applicants

1. The Applicants are Visar Ymeri, Albin Kurti, Glauk Konjufca, Rexhep
Selimi, Afrim Kasolli, Liburn Aliu, Albulena Haxhiu, Albana Gashi,
Florin Krasniqi, Emin Gérbeshi, Albana Fetoshi and Agim Kuleta, all of
them deputies of the Assembly of the Republic of Kosovo. Before the
Constitutional Court of the Republic of Kosovo (hereinafter: the
“Court”), the Applicants have authorized Mr. Visar Ymeri to represent
them.

Challenged law

2. The Applicants challenge Law, No. 04/L-199, on Ratification of the First
International Agreement of Principles Governing the Normalization of
Relations between the Republic of Kosovo and the Republic of Serbia
and the Implementation Plan of this agreement (hereinafter: the “Law
on Ratification”), which was adopted by the Assembly of the Republic of
Kosovo (hereinafter: the “Assembly”) on 27 June 2013.



BULLETIN OF CASE LAW| 281

Subject Matter

3. The Applicants request the review of the constitutionality and the
legality of the Law on Ratification, which was adopted by the Assembly
by Decision No. 04-V-638 of 27 June 2013.

Legal Basis

4. Article 113.5 of the Constitution of the Republic of Kosovo (hereinafter:

the “Constitution”), Articles 42 and 43 of the Law, No. 03/L-121, on the
Constitutional Court of the Republic of Kosovo of 15 January 2009,
(hereinafter: the “Law”), and Rule 36 of the Rules of Procedure of the
Constitutional Court of the Republic of Kosovo (hereinafter: the “Rules
of Procedure”).

Proceedings before the Court

On 4 July 2013, the Applicants submitted their Referral to the Court.

On 4 July 2013, the President of the Constitutional Court, by Decision
No.GJR.KO.95/13, appointed Judge Snezhana Botusharova as Judge
Rapporteur. On the same date, the President of the Constitutional
Court, by Decision No.KSH.K0.95/13, appointed the Review Panel
composed of Judges Robert Carolan (Presiding), Kadri Kryeziu and Arta
Rama-Hajrizi.

On 5 July 2013, the Applicants submitted a correction of the Referral in
accordance with Rule 31.1 of the Rules of Procedure which provides: “At
any time before the Judge Rapporteur has submitted the report, a
party that has filed a referral or a reply, or the Court acting ex officio,
may submit to the Secretariat a correction of clerical or numerical
errors contained in the materials filed.” The Applicants corrected page
17 of the Referral under Roman numeral VI (Statement of the Relief
Sought), deleting Article 113.2, Rule 54 and Rule 55 of the Rules of
Procedure. The Applicants also submitted the following additional
documents to the Court: Authorization, the signatures and photocopy of
the ID cards of the Deputies participating in the Referral.

On 9 July 2013, the Court notified the President of the Assembly and
the Government of the Republic of Kosovo (hereinafter: the
“Government”) of the submission of the Referral by the Applicants to
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the Court and asked them to submit their comments and any documents
that they deem necessary in respect to the Referral.

0. On 9 July 2013, the President of the Republic of Kosovo was informed
about the Referral submitted to the Court by the Applicants.

10. On 18 July 2013, the Court received the following documents from the
President of the Assembly:

a.

The final report of the Committee for Legislation of 17 June
2013 on the Draft Law on Ratification;

The transcript of the plenary sessions of the Assembly of 27
June 2013 and 4 July 2013;

The minutes of the plenary sessions of the Assembly of 27
June 2013 and 4 July 2013;

The electronic voting register;

The Decision of the Assembly of 27 June 2013 on Adopting
Law, No. 04/L-199, on Ratification. (Decision No. 04-V-638);

The Decision (No. 01/132) of the Government “Approving the
Draft Law on Ratification of the First International
Agreement of Principles Governing the Normalization of
Relations between the Republic of Kosovo and the Republic of
Serbia and the Implementation Plan of this agreement.”;

The Law on Ratification;

The First International Agreement of Principles Governing the
Normalization of Relations between the Republic of Kosovo
and the Republic of Serbia (hereinafter: the “First
International Agreement”);

The Implementation Plan of the agreement (hereinafter: the
“Implementation Plan”).

11.  The Court has not received any comments either from the Assembly or
from the Government.
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12. The Review Panel considered the Report prepared by the Judge
Rapporteur, Judge Snezhana Botusharova, and made a
recommendation to the full Court.

13.  On 2 September 2013, the Court deliberated and voted on the Referral.

Summary of facts

14. On 18 October 2012, the Assembly, upon the proposal of the
Parliamentary Groups: Democratic Party of Kosovo (PDK), Alliance for
the future of Kosovo (AAK), Coalition for New Kosovo (AKR),
Independent Liberal Party (SLS) and Group 6+, approved Resolution
no. 04-R-08, On the Normalization of Relations Between the Republic
of Kosovo and the Republic of Serbia (published on the Webpage of the
Assembly). According to this Resolution:

a. “the Assembly of the Republic of Kosovo supports the process
of the solution of problems between two sovereign states,
Kosovo and Serbia, in the interest of the normalization of
problems between them, the improvement of citizens’ life and
advancing the European agenda for the two states and the
region.”

b. “[...] the dialogue and its results should be in compliance with
Kosovo’s sovereignty, international subjectivity, territorial
integrity and inner regulation — unique constitutional order
of Kosovo.”

c. “[...] the Assembly of the Republic of Kosovo authorizes the
Government of the Republic of Kosovo to direct this process,
with participation of necessary Committees of the Assembly
of Kosovo [...]".

d. “[...] the agreements reached as a result of the dialogue shall
be ratified by the Assembly of the Republic of Kosovo.”

15.  On 22 April 2013, during an extra-ordinary session requested by the

Prime Minister, the Assembly approved Resolution no. 04-R-10, on
Giving Consent to the Signing of the First Agreement of Principles
Governing the Normalization of Relations between the Republic of
Kosovo and the Republic of Serbia. (Published on the Webpage of the
Assembly). According to this Resolution:
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16.

17.

18.

a. “the Assembly of Kosovo grants consent and supports signing
of the first agreement for normalization of relations between
the Republic of Kosovo and the Republic of Serbia [...]”;

b. ‘[...] the Assembly of Kosovo supports the promises contained
in this agreement [...J]”

On 28 May 2013, the Government adopted Decision No. 01/132,
“Approving the Draft Law on Ratification of the First International
Agreement of Principles Governing the Normalization of Relations
between the Republic of Kosovo and the Republic of Serbia and the
Implementation Plan of this agreement.” Furthermore, in accordance
with this Decision, the General Secretary of the Office of the Prime
Minister proceeded with the Draft Law for review and adoption by the
Assembly.

On the same date, the President of the Assembly sent to all Deputies of
the Assembly the Draft Law on Ratification. Furthermore, the
Committee on Legislation was assigned to review this Draft Law and to
present to the Assembly a report with recommendations.

On 24 June 2013, the Committee for Legislation sent to the Deputies of
the Assembly the Recommendation that the Draft Law on Ratification
should be reviewed and adopted by the Assembly. This Committee
proposed three amendments to this Law:

a. Amendment 1: “Remove from the title of the draft law the words
“AND IMPLEMENTATION PLAN FOR THIS AGREEMENT”;

b. Amendment 2: Article 1 of the Draft Law rephrased as follows
“Article 1 — Purpose, This law ratifies the First International
Agreement of Principles Governing the Normalization of
Relations between the Republic of Kosovo and Republic of Serbia,
initialed on 19 April 2013 by the Prime Minister of the Republic of
Kosovo and Prime Minister of Serbia, adopted by the
Government of the Republic of Kosovo on 22 April 2013, Decision
No.01/126, and by the Assembly of the Republic of Kosovo on 22
April 2013, Resolution No.04-R-10.”;

c. Amendment 3: Article 2 of the Draft Law is rephrased as follows
“Article 2 - Scope of work, The scope of work of this law is the
First International Agreement of Principles Governing the
Normalization of Relations between the Republic of Kosovo and



19.

20.
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Republic of Serbia and is an integral part of this Law. This law
will be implemented by the Republic of Kosovo with the
assistance of the European Union (EU), the Forces of the North
Atlantic Treaty Organization in Kosovo (KFOR) and the
Organization for Security and Co-operation in Europe (OSCE).”

On 27 June 2013, the Assembly held a plenary session where Law, No.
04/L-199, on Ratification was voted upon and adopted. The proposed
amendments by the Committee for Legislation were not approved.
According to the electronic voting register and the transcript of the
Assembly, of the Deputies present, 84 voted in favour, 3 were against
and 1 Deputy abstained.

On the same day, the President of the Assembly (Decision No. 04-V-
638), pursuant to Article 65.1 [Competencies of the Assembly] of the
Constitution, which provides that “The Assembly of the Republic of
Kosovo; (1) adopts laws, resolutions and other general acts;” and
Article 18 [Ratification of International Agreements] of the Constitution
and Rule 60 [Ratification of International Agreements] of the Rules of
Procedure of the Assembly “Adopted Law no. 04/L-199 on the
Ratification of the First International Agreement on the Principles
Governing the Normalization of Relations between the Republic of
Kosovo and Republic of Serbia.” Furthermore, pursuant to point 2 of
this decision, “The law is sent for promulgation to the President of the
Republic of Kosovo.”

Arguments presented by the Applicants

As to the procedural aspect of the Referral

21.

The Applicants submit the Referral to the Court for the constitutional
review of the contested Law, as they consider that the Law on
Ratification and the First International Agreement annexed to the Law
have not been adopted in accordance with legislative procedures, both
within the Government, and when being dealt with by the Assembly.
The Applicants allege the following three procedural violations:

a) The procedure followed in adopting the draft Law on Ratification
by the Government violated Articles 5 and 11.1 of the Law on
International Agreements as the draft Law was not submitted to
other relevant agencies and ministries for review;
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22,

23.

b) The procedure followed for submission by the Government of the
draft Law to the Assembly violated Articles 54.1.b and 60.2 of the
Rules of Procedure of the Assembly, as the draft Law was not
accompanied, inter alia, by a Declaration on budgetary
implications; and

c¢) The procedure followed for adoption of the draft Law by the
Assembly violated Articles 60.3 and 54.1 of the Rules of Procedure
of the Assembly, as well as specific rules contained in Annex 2 of
the Rules of Procedure, as the draft Law was never submitted to
various Assembly Committees for review.

The Applicants allege that the procedure followed in adopting the draft
Law on Ratification by the Government violated Articles 5 and 11.1 of
the Law on International Agreements (Law no. 04/L-52). The
Applicants first explain the concept of reservations in international law
and, in this connection, refer to Article 3.1.9 of the Law on International
Agreements, providing that, "Reservations — a unilateral declaration
made by the competent state body at the time of conclusion,
ratification, adhesion or approval of an agreement which aims at
excluding or modifying the legal impacts of certain provisions.”
Considering that the Kosovo legislation in force envisages the
instrument of reservation, they hold that every agreement between the
Republic of Kosovo and any international subject must take into
consideration Article 11 of this Law, according to which, in each case
where there is a question of international agreements having
implications for the internal legislation, the responsible institution must
prepare a document that explains those implications.

The Applicants further refer to Article 11.1 of the Law, which reads as
follows: “If any reservations and/or declarations are made regarding
the International Agreement, the responsible ministry or state agency
shall report these to the relevant ministries and Government agencies
during the review procedure under Article 5 of this Law,” while its
paragraph 2 stipulates that: “The responsible ministry or state agency
shall include the text of these reservations and/or statements into the
draft law of the Republic of Kosovo on the ratification of the
International Agreement or the draft decree of the President of the
Republic on the ratification of the International Agreement,
respectively, and shall arrange for the translation of these reservations
and/or statements into the foreign language concerned.”



24.

25.

26.

27,

BULLETIN OF CASE LAW| 287

In the Applicants’ view, the text of the draft First International
Agreement should have been sent to the agencies or ministries in the
relevant fields for review, pursuant to Article 5 of the Law.

The Applicants further allege that the procedure followed for
submission by the Government of the draft Law to the Assembly
violated Articles 54.1.b and 60.2 of the Rules of Procedure of the
Assembly. The Applicants also refer to Article 54 [Conditions for
presenting a Draft Law], paragraph 1, of the Rules of Procedure of the
Assembly, according to which the Draft Law presented to the Assembly
shall contain:

a. Explanatory note on the objectives that are aimed to be achieved
by the Law, its harmonization with the applicable legislation and
reasoning of the provisions of the Law.

b. Declaration on budgetary implications in the first year and
subsequent years.

c. Declaration on approximation and harmonization with EU
legislation and with the comparative table of acts it refers to.

The Applicants argue that the Government has processed the Draft Law
on Ratification, while it only contains the explanatory memorandum,
but not the important Declaration on budgetary implications as
provided by Article 54.1.b and a financial statement as required by 60.2
of the Rules of Procedure of the Assembly. In their opinion, since Items
7 and 10 of the Agreement envisage the integration of parallel security
and judicial structures, there is no doubt that the Agreement has
budgetary implications.

The Applicants further allege that the procedure followed for adoption
of the draft Law on Ratification by the Assembly violates Articles 60.3
and 54.1 of the Rules of Procedure of the Assembly. They quote Article
60.3 of the Rules of Procedure of the Assembly, providing that
“Proceeding a Draft Law on ratification of international agreements is
special and shall be subject to only one review”. It implies that, since it
is a special procedure and excludes a second review of the draft law,
accordingly, the procedure at the permanent and functional committees
must be developed, prior to the vote in the plenary session of the
Assembly where the draft Law on Ratification should be adopted.
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28.

29.

30.

31.

32.

The Applicants also allege that the draft Law on Ratification did not go
through the review procedures at the permanent committees for Budget
and Finances and for Foreign Affairs and, by virtue of Article 54.1 of the
Rules, should also have been reviewed by the Functional Committee as
the lead committee, as well as the Committees for Legislation and
Judiciary, Budget and Finance, European Integration, Human Rights,
Gender Equality, Missing Persons and Petitions, Rights and Interests of
Communities and Returns, as main committees.

They further submit that the Legislation Committee of the Assembly,
when reviewing the draft Law on Ratification, never reviewed the
constitutionality and legality of what is now the ratified law. Moreover,
taking into account its responsibilities laid down in Annex 2, Item 3 of
the Rules of Procedure of the Assembly, reading: “Analyses and
evaluates the conformity of acts adopted by the Assembly with the
Constitution”, and “Reviews the legality and constitutionality of draft
laws”, the Committee has rejected such a review, despite the fact that
this matter is part of its main responsibilities.

The Applicants add that in Annex 2, Item 5 [Committee on Foreign
Relations] of the Rules of Procedure of the Assembly, two items, in
particular, define the duties of this Committee, namely: “Ratifying
existing treaties en bloc or separately, which Kosovo wants to
sign”,and “Following the ongoing negotiations for participation in new
treaties led by the Government and initiating the debate on ratification
of these new treaties.”

As to the first Item, they maintain that it emphasizes the ratification of
agreements of existing treaties that Kosovo is willing to sign and,
therefore, alludes to the review by the Committee prior to any of the
state bodies undertaking the initiative to conclude an international
agreement. The aim of the first paragraph is to always obtain the
opinion of the Committee on Foreign Relations prior to the conclusion
of an agreement by Kosovo.

As to the second Item mentioned above, the Applicants consider that
the Committee on Foreign Relations is entitled to initiate debates by the
Assembly on the pre-ratification procedure which, in their view, is
similar to the Anglo-Saxon system of checks and balances, whereby the
legislative and executive powers in the decision-making process are
balanced against the state actions in international relations. They
emphasize that the Rules of Procedure of the Assembly are rules with a
special legal classification in the legal hierarchy, since they are a formal
source of the Constitution and, as such, obligatory, superseding the law.
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The Applicants conclude that the Government has ignored the
Committee on Foreign Relations contrary to the Rules of Procedure of
the Assembly.

As to the substantial aspect of the Referral:

34.

The Applicants also submit the Referral to the Court for the
constitutional review of the contested Law on Ratification itself, because
the First International Agreement annexed to the Law on Ratification
contains 15 Items concerning the establishment of the
Association/Community of the Municipalities in the North, which
allegedly violate the Constitution as follows:

a. Items1to 6 violate Article 1.1 of the Constitution, because they
violate the indivisibility and uniqueness of the state of Kosovo;

b. Item 1 violates Article 3.1 of the Constitution, pursuant to
which the Republic of Kosovo is a multi-ethnic society, as well
as the principles expressed in Article 123.3 of the Constitution
in relation to the principles of Local Self-Governance;

c. Item 3 violates Article 1.1 of the Constitution regarding the
qualification of Kosovo as a unique state;

d. Item 4 violates the constitutional principles provided in
Article 123 and 124 of the Constitution and also exceeds the
principles of Article 2 of the European Charter on Local Self-
Governance (hereinafter: the “ECLSG”);

e. Item 6 violates Article 1.1 of the Constitution in relation to the
qualification of the Republic of Kosovo as a unique state;

f. Item 7 violates the general constitutional principles in relation
to the security sector, as laid down in Article 125.2 of the
Constitution;

g. Item 9 violates Article 3.1 (multi-ethnic qualification of the
Republic of Kosovo) and Articles 125.2 and 24.2 of the
Constitution;
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h. Ttem 10 violates Articles 102.2 and 24.1 of the Constitution
and Article 6 ECHR in conjunction with Articles 13 and 14
ECHR;

i. Item 11 violates Article 139.1 of the Constitution;

j. Ttem 14 violates Article 2.2 in conjunction with Article 20.1 of
the Constitution.

Relief sought by the Applicants:

35. The Applicants request the Court to declare that, in the adoption of the
Law on Ratification and the ratification of the First International
Agreement:

A. The Government violated the procedural rules contained in Article
11 [Reservations and declarations] in conjunction with Article 5
[The Procedural Review of the draft International Agreements] of
Law No. 04/L-052 on International Agreements;

B. The Government and the Assembly violated the procedural rules
contained in Chapter XIII [Law-Making Procedure] of the Rules
of Procedure of the Assembly:

(1) Article 54 [Conditions for presenting a Draft-Law], para.1;

(2) Article 57 [Review of a Draft-Law by Committees], para. 1;
and

(3) Article 60 [Ratification of international agreements], para.2;
as well as

Annex Nr. 2 [Scope of Activities and Responsibilities of the
Parliamentary Committees] of the Rules of Procedure of the
Assembly:

(1) item 3 [Committee on Legislation and Judicial Affairs]; and
(2) item 5 [Committee on Foreign Relations] of the Rules of
Procedure of the Assembly; and

C. The contested Law and Annex 1 to this Law violate the following
Articles of the Constitution:

Chapter I [Basic Provisions]:
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(1) Article 1 [Definition of State], para. 1;

(2) Article 2 [Sovereignty], para. 2;

(3) Article 3 [Equality before the Law], para.i;

(4) Article 20 [Delegation of Sovereignty], para. 1;
Chapter VII [Justice System]:

(1) Article 102 [General Principles of the Justice System],
para. 2;

Chapter X [Local Government and Territorial Organization]:
(1) Article 123 [General Principles], para. 3;

(2) Article 124 [Local Self-Government Organization and
Operation];

Chapter XI [Security Sector]:
(1) Article 125 [General Principles], para. 2;
Chapter XII [Independent Institutions]:
(1) Article 139 [Central Election Commission], para. 1.

36. The Applicants finally ask the Court to decide that the contested Law is
invalid.

Admissibility of the Referral

37. In order for the Court to be able to adjudicate the Applicants’ Referral, it
is necessary to first examine whether they have fulfilled the
admissibility requirements laid down in the Constitution, and as further
specified in the Law and the Rules of Procedure.

38. In this respect, the Court refers to Article 113.1 of the Constitution,
which establishes that “The Constitutional Court decides only on
matters referred to the Court in a legal manner by authorized parties.”
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39-

40.

41.

42.

As to these requirements, the Court notes that the Applicants made
their Referral pursuant to Article 113.5 of the Constitution which
provides as follows:

“Ten (10) or more deputies of the Assembly of Kosovo, within eight (8)
days from the date of adoption, have the right to contest the
constitutionality of any law or decision adopted by the Assembly as
regards its substance and the procedure followed.” [the Serbian
version differs from the English and Albanian versions]

In this connection, the Court observes that, when a law or an act of the
Assembly is under review under Article 113.5 of the Constitution, the
review procedure will be of a suspensive nature, meaningthat the law
will be barred from being promulgated until the Court has taken a final
decision on the case. In accordance with Article 43 (2) of the Law, in the
event that a law adopted by the Assembly is contested under Article
113.5 of the Constitution“such a law [...] shall be sent to the President of
the Republic of Kosovo for promulgation in accordance with the
modalities determined in the final decision of the Constitutional Court
on this contest.”, meaning that the adopted Law should not be returned
to the Assembly but should be forwarded to the President of the
Republic of Kosovo for promulgation of the Law without the Articles
which have been declared incompatible with the Constitution by the
Court in its Judgment.

In the present case, the Court notes that the Referral was submitted by
12 Deputies of the Assembly of Kosovo, which is more than the
minimum required by Article 113.5 of the Constitution, and therefore
the requirement for an authorised party is satisfied.

In addition, the Court takes into account Article 42 of the Law which
governs the submission of a Referral under Article 113.5 of the
Constitution and reads as follows:

Article 42 - Accuracy of the Referral

1. In a referral made pursuant to Article 113, Paragraph 5 of the
Constitution the following information shall, inter alia, be
submitted:[the Albanian and Serbian versions differ from the
English version]

1.1. names and signatures of all deputies of the Assembly contesting
the constitutionality of a law or decision adopted by the Assembly of
the Republic of Kosovo;
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1.2. provisions of the Constitution or other act or legislation relevant to
this referral; and

1.3. presentation of evidence that supports the contest.

Apart from the names and signatures of the Deputies who submitted the
Referral, the contested Law and the relevant provisions of the
Constitution as well as the evidence in support of the Referral are
mentioned.

As to the challenged law, the Court notes that the Applicants contest the
Law no. 04/L-199 on Ratification.

The requirements of Article 42 of the Law are, therefore, satisfied.

As to the time limit, the Court notes that the Law, No. 04/L-199, on
Ratification was adopted by the Assembly on 27 June 2013 (Decision
No. 04-V-638) and that the Referral was submitted to the Court on 4
July 2013. Therefore, the Referral has been submitted within the
constitutionally prescribed period of eight days.

Thus, the Court considers that there are no grounds to declare the
Referral, which raises important constitutional questions, inadmissible.

Comparative analysis

48.

49.

Before entering into the question whether or not the contested law is in
violation of the Constitution, the Court will conduct a comparative
analysis as to the relationship between international treaties and the
domestic legal order of a state. In general, in all constitutional states, an
international agreement is first signed by a high representative of the
state. The signature indicates only ‘the intention to be bound by the
agreement’. In order for the rights and obligations contained in the
agreement to enter into force and become binding on the state, the
agreement must be constitutionally ratified by the highest legislative
organ of the state, which is the state parliament, congress or assembly,
as the holder of ‘state sovereignty’.

The Constitutions of different European countries approach the issue of
constitutional review of the ratification of international agreements in
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various ways. These differences are a result of the various ways in which
the relationship between an international agreement and the domestic
legal order are defined. This definition can be understood as falling
along a scale of constitutional approaches.

50. At one end of the scale is the approach taken by the United Kingdom
where international agreements are concluded by the Queen through
her Minister for Foreign and Commonwealth Affairs and do not have to
be ratified by the British Parliament before becoming binding on the
state. Once concluded, they bind the state only in its relations with other
countries, and have no effect on the internal legal order of the United
Kingdom. In order for the provisions of an international agreement to
become effective within the domestic legal order, specific legislation
must be adopted containing those provisions and defining their
operation within domestic law. Once incorporated through specific
legislation, these provisions remain of an inferior legal order than the
Constitution of the state.

51. At the opposite end of the scale is the approach taken by the
Netherlands. Here, following ratification by Parliament, the
international agreement becomes binding on the state in its relations
with other countries, and any self-executing provisions of the agreement
become binding within the internal legal order. What is more, the
provisions of ratified international agreements are of superior legal
order even than the Constitution of the state, and domestic legislation
may be reviewed by all courts for compliance with obligations deriving
from such international agreements.

52. The Constitutional system of Kosovo falls in between these two
examples. Following ratification by the Assembly, an international
agreement becomes binding on the state in its relations with other
states, and such agreements become part of the internal legal system.
However, those provisions of an international agreement which are self-
executable are of superior legal order to the legislation of Kosovo, while
remaining of inferior legal order to the Constitution of Kosovo, as
defined in Article 19 of the Constitution. Self-executing provisions of
international agreements may be applied directly within the internal
legal order of Kosovo, but their application remains subject to the
Constitution.

Albania

53. Inrespect of Albania, the Court notes that the Constitution of Albania in
its Article 91, point “€”, amongst other competencies, authorizes the
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President to enter into international agreements according to the law.
Furthermore, Article 121 of the Constitution specifies the types of
international agreements which must be ratified by the Assembly.
Following the ratification by the Assembly and the publication of the
international agreement in the Official Journal, the ratified
international agreement becomes part of the internal legal order
pursuant to Article 122 of the Constitution.

As to the role of the Constitutional Court of Albania concerning
ratification of international agreements, Article 131 of the Constitution
provides that the Constitutional Court inter alia decides on “the
compatibility of international agreements with the Constitution, prior
to their ratification.”

In this respect, the Court refers to Decision No. 15, of 15 April 2010 of
the Constitutional Court of Albania where it reviewed the compatibility
with the Constitution of Albania of the Agreement signed between the
Republic of Albania and the Republic of Greece on the delimitation of
their respective zones of the continental shelf and other areas of the sea
which belong to the respective countries according to International Law.
The Constitutional Court of Albania found the Agreement incompatible
with Articles 3, 4, 7 and 92 of the Constitution of Albania.

Bosnia and Herzegovina

56.

57

58.

In respect of Bosnia and Herzegovina, the Court notes that its
Constitution in Article IV regulates the powers of the Parliamentary
Assembly and reads as follows: “The Parliamentary Assembly shall
have responsibility for: [...] (d) Deciding whether to consent to the
ratification of treaties.”

Article V of the Constitution of Bosnia and Herzegovina provides that:
“The Presidency shall have responsibility for: (d) Negotiating,
denouncing, and, with the consent of the Parliamentary Assembly,
ratifying treaties of Bosnia and Herzegovina.”

As to the competences of the Constitutional Court of Bosnia and
Herzegovina, the Court notes that the Constitution does not give that
Court any jurisdiction in respect of reviewing international agreements.
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Bulgaria

59.

60.

61.

In respect of Bulgaria, the Court notes that its Constitution grants
competencies to both the President and the Government to conclude
international treaties in the circumstances established by law. Article 98
of the Constitution reads as follows: “The President of the Republic
shall: [...] 3. conclude international treaties in the circumstances
established by the law;.” Article 106 of the Constitution reads as
follows: “The Council of Ministers [...] conclude, confirm or denounce
international treaties when authorized to do so by law.”

As to the Assembly, the Court notes that its competencies are prescribed
by Article 85 of the Constitution of Bulgaria, reading as follows: “The
National Assembly shall ratify or denounce by law all international
treaties which: 1. are of a political or military nature; 2. concern the
Republlc of Bulgaria’s participation in international organizations; 3.
envisage corrections to the borders of the Republlc of Bulgaria; 4.
contain obligations for the treasury; 5. envisage the State’s
participation in international arbitration or legal proceedings; 6.
concern fundamental human rights; 7. affect the action of the Law or
require new legislation in order to be enforced; 8. expressly require
ratification.”

The role of the Constitutional Court of Bulgaria is determined by Article
149.4 of the Constitution, which stipulates that: “The Constitutional
Court shall: [...] 4. rule on the compatibility between the Constitution
and the international treaties concluded by the Republic of Bulgaria
prior to their ratification, and on the compatibility of domestic laws
with the universally recognized norms of international law and the
international treaties to which Bulgaria is a party; [...]".

Croatia

62.

The Constitution of Croatia provides as follows in respect to the
incorporation of International Agreements into the domestic legal
order:

“I..]
Chapter VII [International Relations]
Part 1 [International Agreements]

Article 138 [Concurrent Power]
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International agreements shall be concluded, in conformity with the
Constitution, law and the rules of international law, depending on the
nature and contents of the international agreement, within the
authority of the Croatian Parliament, the President of the Republic and
the Government of the Republic of Croatia.

Article 139 [Ratification, Qualified Ratification]

(1) International agreements which entail the passage of amendment
of laws, international agreements of military and political nature,
and international agreements which financially commit the
Republic of Croatia shall be subject to ratification by the Croatian
Parliament.

(2) International agreements which grant international organizations
or alliances powers derived from the Constitution of the Republic of
Croatia, shall be subject to ratification by the Croatian Parliament by
two-thirds majority vote of all representatives.

(3) The President of the Republic shall sign the documents of
ratification, admittance, approval or acceptance of international
agreements ratified by the Croatian Parliament in conformity with
sections 1 and 2 of this Article.

(4) International agreements which are not subject of ratification by
the Croatian Parliament are concluded by the President of the Republic
at the proposal of the Government, or by the Government of the
Republic of Croatia.

Article 140 [Priority Over Law]

International agreements concluded and ratified in accordance with
the Constitution and made public, and which are in force, shall be part
of the internal legal order of the Republic of Croatia and shall be above
law in terms of legal effects. Their provisions may be changed or
repealed only under conditions and in the way specified in them or in
accordance with the general rules of international law.

[.1”
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63.

However, as to the role of the Constitutional Court of Croatia in respect
of the ratification of international agreements, the Court notes that the
Constitution does not grant any power to the Court to review
international agreements as such. This was reaffirmed by Decision U-
I/1583/2000 whereby the Constitutional Court of Croatia rejected the
claim for constitutional review of a ratification law enacted by the
legislative body. The Constitutional Court of Croatia held that it is
competent to review the constitutionality of the act on the ratification of
an international agreement, but not the international agreement itself
(i.e. its substantive content) which is part of the ratification act.

Macedonia

64.

65.

In the Republic of Macedonia the relation between national and
international law is regulated by two related articles of the Constitution.
According to Article 118 of the Macedonian Constitution, international
agreements ratified in accordance with the Constitution are part of the
internal legal order and cannot be changed by law. According to Article
68 of the Constitution, the Parliament ratifies international agreements.

As to the Constitutional Court of Macedonia, the Court notes that Article
110 of the Macedonian Constitution does not expressly provide for the
competence of the Constitutional Court to review the constitutionality of
international treaties, nor is there any competence to review the
conformity of laws which ratified international treaties.
Notwithstanding this, in 2002, the Macedonian Constitutional Court
repealed the law on ratification of a bilateral agreement because the
agreement contained provisions breaching the Constitution, but it did
not repeal the said provisions of the agreement finding that, to do so, it
would have been in breach of international law. The Macedonian
Constitutional Court argued that, since the Constitution incorporates
ratified treaties into the body of the internal legal order in a rank below
the Constitution, the Court builds its competence on the theory that
since a ratified international treaty becomes part of the domestic legal
order, it must, as any other regulation, be in accordance with the
Constitution, and therefore reviewable by the Court. However, this
attitude has changed and the majority of judges of the Macedonian
Constitutional Court have taken the stance that control of
constitutionality in case of international agreements is carried out by
the Parliament in the process of their ratification, after which they
become part of the domestic legal order and are self-executing. Thus,
the Macedonian Constitutional Court will not review international
treaties.
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Slovenia

66.

67.

68.

69.

The Constitution of the Republic of Slovenia, in its Article 8, provides
that, “Laws and regulations must comply with generally accepted
principles of international law and with treaties that are binding on
Slovenia. Ratified and published treaties shall be applied directly.”

As to international treaties, pursuant to Article 153, “Laws, regulations
and other general legal acts must be in conformity with the
Constitution. Laws must be in conformity with generally accepted
principles of international law and with valid treaties ratified by the
National Assembly, whereas regulations and other general legal acts
must also be in conformity with other ratified treaties.”

As to the Constitutional Court of Slovenia, the Court notes that Article
160 [Powers of the Constitutional Court] contains relevant provisions in
relation to international agreements. Namely, paragraph 1 provides that
the Constitutional Court, inter alia, decides “[...J] on the conformity of
laws and other regulations with ratified treaties and with the general
principles of international law [...]”. In addition, paragraph 2 of the
same Article reads that “In the process of ratifying a treaty, the
Constitutional Court, on the proposal of the President of the Republic,
the Government or a third of the deputies of the National Assembly,
issues an opinion on the conformity of such treaty with the
Constitution. The National Assembly is bound by the opinion of the
Constitutional Court.”

In this respect, the Court refers to Decision U-I-128/98 of the
Constitutional Court of Slovenia, where it held: “[...] The Constitutional
Court is always empowered to review a statute even if this is,
concerning its contents, an individual legal act. By assuming the
provisions of an international agreement into the act on ratification,
they are not given the legal nature of statutory provisions. Similarly,
only because the act on ratification assumes an international
agreement, the provisions of this act are not given the legal nature of
an international agreement. Thus, the act on ratification and the
international agreement, which adoption is confirmed by the former,
are not the same legal act. Also concerning their legal nature, these
two legal acts are not identical. Therefore, the Constitutional Court has
Jurisdiction to review the constitutionality of the act on the ratification
of an international agreement, pursuant to that provision of the
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Constitution which confers on the Court the jurisdiction to decide on
the consistency of statutes with the Constitution. [...]”

Merits

70.

The Court notes that the Applicants allege that Law No. 04/L-199 on
Ratification of the First International Agreement of Principles
Governing the Normalization of the Relations between the Republic of
Kosovo and the Republic of Serbia and the Implementation Plan of this
agreement is in violation of the Constitution as regards the procedure
followed for its adoption and its substance.

As to the procedure followed for adopting the contested Law

71.

72,

73

The Applicants complain that the procedure for adopting the contested
law is in violation of:
a. Article 11, paragraphs 1 and 2, of Law No. 04/L-052 on
International Agreements, because “[...J] no declaration and
no reservation is attached to the draft law”;

b. Article 54, paragraph 1, and Article 60, paragraph 1, of the
Rules of Procedure of the Assembly, because ...] the
financial statement is missing.”

c. Article 57, paragraph 1, and point 2 of Annex 2 of the Rules of
Procedure of the Assembly, because “/...J] the Committee for
Legislation and the Committee for Budget and Finance have
not reviewed and have not given an opinion in respect to
whether the agreement is in compliance with the Constitution
or not.”

d. Point 5 of Annex 2 of the Rules of Procedure of the Assembly,
because “[...J] the Committee for Foreign Relations has not
reviewed it.”

However, the Court reiterates that it can only analyze the steps
undertaken by the Government and the Assembly for the adoption of
the contested law, on the basis of the relevant constitutional provisions.

In this connection, the Court notes that the competencies of the
Assembly are determined in Article 65 of the Constitution, of which, for
the present case, only its paragraphs 1 and 4 are relevant, reading as
follows:
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“The Assembly of the Republic of Kosovo:
(1) adopts laws, resolutions and other general acts;

[...]
(4) ratifies international treaties;”

In the present case, the Assembly, pursuant to its competence under
Article 65.1 of the Constitution, voted and adopted the Law on
Ratification, in accordance with the requirements for the adoption of a
law foreseen in Article 80.1 [Adoption of Laws] which provides: “Laws,
decisions and other acts are adopted by the Assembly by a majority
vote of deputies present and voting, except when otherwise provided
by the Constitution.”

Furthermore, the Court also refers to Article 18.1 of the Constitution and
Article 10.2 of Law No. 04/L-052 on International Agreements, which
defines the procedure for the ratification of international agreements.
Article 18.1 [Ratification of International Agreements] reads as follows:

“International agreements relating to the following subjects are
ratified by two thirds (2/3) vote of all deputies of the Assembly:

(1) territory, peace, alliances, political and military issues;
(2) fundamental rights and freedoms;

(3) membership of the Republic of Kosovo in international
organizations;

(4) the undertaking of financial obligations by the Republic of Kosovo;”

As such, the ratification of the ‘First International Agreement’ comes
within the scope of Article 18.1 of the Constitution, and, therefore,
requires a two-thirds majority vote in the Assembly for the adoption of
the Law on Ratification.

As to the question which authority of a State has the power to conclude
international treaties, the Court refers to Article 2 (¢) of the Vienna
Convention on the Law of Treaties of 1969, which defines “full powers”
as meaning “/...J a document emanating from the competent authority
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78.

79-

80.

of a State designating a person or persons to represent the State for
negotiating, adopting or authenticating the text of a treaty, for
expressing the consent of the State to be bound by a treaty, or for
accomplishing any other act with respect to a treaty;”.

In this regard, the Court notes that the reference to the “competent
authority” to conclude international agreements, leaves it to the internal
law of each State to determine the authority that issues the full powers.
Usually, such documents emanate from the Head of State (or somebody
to whom he/she has delegated the necessary powers), the head of
government or the foreign minister and bear the official emblem and, in
some cases, the seal of a country.

In addition, the internal law of Kosovo that regulates which institutions
are authorized to conclude international agreements is specified in
Article 6 of Law No. 04/L-052 on International Agreements which reads
as follows:

q..1

1. The President and the Prime Minister and the Minister of Foreign
Affairs shall be entitled to perform all acts relating to the conclusion of
the International Agreements of the Republic of Kosovo, in compliance
with the Constitution of Republic of Kosovo and the Vienna Convention
on the Law of Treaties.

2. The head of a diplomatic mission of the Republic of Kosovo or the
authorized representative of the Republic of Kosovo at an international
conference, international organization or one of its bodies shall be
entitled to negotiate the conclusion of an International Agreement of
the Republic of Kosovo or to approve its text with the State to which he
is accredited or at the international conference, international
organization or one of its bodies.

3. Other persons may perform acts relating to the conclusion of the
International Agreements of the Republic of Kosovo only provided they
possess powers granted to them on the basis of the laws in force and
according to the procedure established in Article 6 of this Law.

[.1”

In the present case, the Court notes that, on 18 October 2012, the
Assembly authorized the Government to lead the process of reaching an
agreement between the Republic of Kosovo and the Republic of Serbia
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in order to normalize the relations between these two states (see
paragraph 14). In addition, the Court notes that the Assembly has
subsequently issued other decisions whereby it has declared support for
the Government to continue these negotiations (see paragraph 15).

Following this, the Government, pursuant to the authorization granted
by the Assembly of the Republic of Kosovo, entered into the First
International Agreement with the Republic of Serbia on 19 April 2013.

In this regard, the Court refers to Article 10 of Law No. 04/L-052 on
International Agreements, which provides that:

q1..1

1. Assembly of the Republic of Kosovo by two thirds (2/3) votes of all
deputies shall ratify the international agreement on following issues:

1.1. territory, peace, alliances, political and military issues;
1.2. fundamental rights and freedoms;

1.3. membership of the Republic of Kosovo in international
organizations;

1.4. the undertaking of financial obligations by the Republic of Kosovo.

2. International Agreements referred to in paragraph 1 of this Article
shall be ratified by a law by two thirds (2/3) vote of all deputies of the
Assembly of the Republic of Kosovo.

[.1”

In respect of the requirement established in Article 10.2 of Law No.
04/L-052 on International Agreements, the Court notes that, for the
purposes of the incorporation into the Kosovo legal order of the
agreement, the Government is responsible to submit to the Assembly,
according to the established procedure, a draft of the appropriate law,
pursuant to Article 15.3 of Law No. 04/L-052 on International
Agreements, which reads as follows: “If a law or any other legal act has
to be passed for the purpose of implementation of an International
Agreement of the Republic of Kosovo, the Government of the Republic
of Kosovo shall submit to the Assembly according to the established



BULLETIN OF CASE LAW| 304

84.

85.

86.

87.

88.

procedure a draft of the appropriate law or shall adopt an appropriate
decision of the Government or ensure according to its competence the
passing of another legal act.”

Moreover, the Court notes that, on 28 May 2013, the Government,
pursuant to its competences under Article 92.4 of the Constitution and
on the basis of the Resolution no. 04-R-08 (see paragraph 14), proposed
for adoption to the Assembly a Draft Law on Ratification.

In this respect, the Court refers to Article 60 of the Rules of Procedure
of the Assembly which regulates the adoption of this kind of laws, which
is different from other laws, and stipulates as follows:

q1..1

1. The Assembly of the Republic of Kosovo ratifies international
agreements by law, pursuant to Article 18 of the Constitution of the
Republic of Kosovo.

2. The Draft-Law on ratification of international agreements shall
contain the text of the international agreement, reasons for such
ratification and financial statement, in cases of financial
implications.

3. Proceeding a Draft-Law on ratification of international
agreements is special and shall be subject to only one reading.

[..T”

In this regard, particular attention should be paid to the wording of
Article 60, paragraph 3, which provides that “Proceeding a Draft-Law
on ratification of international agreements is special and shall be
subject to only one reading.” Other laws adopted by the Assembly
require more than one reading.

In view of the above considerations, the Court notes that the Assembly
followed the procedures prescribed in Articles 65.1, 65.4 and 18.1 of the
Constitution, Article 10 of the Law on International Agreements and
Rule 60 of the Rules of Procedure of the Assembly.

The Court, therefore, concludes that that the procedure for adopting the
contested law was followed in accordance with the provisions as
provided by the Constitution.
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Furthermore, as to the Applicants’ allegations that “/[...J the financial
statement is missing.”, the Court notes that Article 60 paragraph 2 of
the Rules of Procedure of the Assembly specifies clearly that a financial
statement shall be attached only in case there are financial implications,
which is within the discretion of the Government to assess whether
there will be financial implications or not.

Moreover, Article 60 of the Rules of Procedure, which is applicable in
the present case, foresees only that the draft law on ratification of
international agreements contains:

a. the text of the international agreement;
b. the reasons for such ratification; and
c. afinancial statement, in case of financial implications.

In this respect, the Court considers that this complaint concerns a
question of legality, and as such falls outside of the jurisdiction of the
Court. Therefore, the Court will not deal with it, as previously held by
the Court in Case KO 29/11: [...] its duty is only to review alleged
breaches of the Constitution.” (see Case KO 29/11, Applicant Sabri
Hamiti and other Deputies, Judgment of 30 March 2011).

As to the part of the Referral regarding the procedural complaint for the
adoption of the Law on Ratification, the Court concludes that the
procedure followed for the adoption of this Law is compatible with the
Constitution of the Republic of Kosovo.

As to the substance of the contested Law

93.

94.

The Applicants make a number of specific complaints with respect to
the various Items contained in the First International Agreement.

In this respect, the Court observes that international agreements serve
to satisfy a fundamental need of States to regulate by consent issues of
common concern, and thus to bring stability into their mutual relations.
Thus, International Agreements are instruments for ensuring stability,
reliability and order in international relations and therefore these
international agreements have always been the primary source of legal
relations between the States.
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95.

96.

97.

98.

99.

In this connection, the Court remarks that it first needs to consider
whether or not it is competent under the Constitution to deal with these
complaints. As mentioned above in the comparative analysis, there are
some Constitutions that empower the Constitutional Court to review the
conformity of international agreements with the Constitution. For
example Albania and Bulgaria empower their Constitutional Court to
review the constitutionality of an international agreement prior to its
ratification, while Bosnia and Herzegovina, Croatia and Macedonia have
chosen not to give jurisdiction to their Constitutional Court to review
international agreements. In addition, Slovenia has adopted a mixed
system whereby, during the ratification procedure, the Constitutional
Court reviews the constitutionality of international agreements if
expressly requested to do so by the President, the Government or one
third of the Deputies of the Parliament.

Thus, the comparative analysis reveals that Constitutional Courts of the
countries surveyed generally do not have jurisdiction to review the
constitutionality of international agreements after the adoption of the
ratification law by the Parliament. However, some Constitutional Courts
may indeed review the constitutionality of international agreements
prior to its ratification.

The Court considers that the Law on Ratification and the First
International Agreement are two separate legal acts. Each of these acts
follows a different legal procedure, for the adoption of the Law on
Ratification in the first-mentioned case, and for the signing of the First
International Agreement in the second-mentioned case, respectively. As
to the adoption of the Law on Ratification by the Assembly, the Court
notes that the ratification law was adopted by the required two-thirds
majority in one reading. Therefore, the Court considers that the
adoption by the Assembly of the Law on Ratification was in compliance
with the procedural provisions of the Constitution.

In addition, the Court is of the opinion that the purpose of the
contested law is to establish the binding nature of the agreement on the
Kosovo state, and to incorporate the First International Agreement into
the Kosovo legal system.

Regarding the substance of the First International Agreement, the Court
notes that no Article of the Constitution provides for a review by the
Court of the constitutionality of the substance of international
agreements.
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100. In these circumstances, it follows that under the Constitution the Court
has jurisdiction to review the Law on Ratification, but is not empowered
to review whether the international agreement as such is in conformity
with the Constitution.

101. The Court concludes that it is not within its jurisdiction ratione
materiae to review the constitutionality of the First International
Agreement. Consequently, it rejects the Applicants request to review the
constitutionality of the First International Agreement.

FOR THESE REASONS

The Constitutional Court therefore, pursuant to Article 113.5 of the
Constitution, Article 20 of the Law and Rule 36 of the Rules, on 2 September
2013,

DECIDES
L UNANIMOUSLY, TO DECLARE the Referral admissible;

II. UNANIMOUSLY, TO DECLARE that the procedure followed for the
adoption of the Law, No. 04/L-199, on Ratification of the First
International Agreement of Principles Governing the Normalization of
Relations between the Republic of Kosovo and the Republic of Serbia
and the Implementation Plan of this agreement is compatible with the
Constitution of the Republic of Kosovo;

ITII. BY MAJORITY TO REJECT the Applicants’ request to review the First
International Agreement of Principles Governing the Normalization of
Relations between the Republic of Kosovo and the Republic of Serbia
and the Implementation Plan to this agreement as being outside of the
scope of the Court’s jurisdiction ratione materiae.

IV. TO DECLARE that pursuant to Article 43 of the Law, this law adopted
by the Assembly of the Republic of Kosovo shall be sent to the President
of the Republic of Kosovo for promulgation;
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V.  TO NOTIFY this Judgment to the Applicants, the President of the
Republic of Kosovo, the President of the Assembly of Kosovo and the
Government of Kosovo;

VI. TO PUBLISH this Judgment in the Official Gazette in accordance with
Article 20(4) of the Law;

VII. TO DECLARE this Judgment effective immediately.

Judge Rapporteur President of the Constitutional Court
Snezhana Botusharova Prof. Dr. Enver Hasani
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Case No. KO 95/13
Applicants
Visar Ymeri and 11 other deputies of the Assembly of the Republic
of Kosovo
Constitutional review of the Law, No. 04/L-199, on Ratification of
the First International Agreement of Principles Governing the
Normalization of Relations between the Republic of Kosovo and
the Republic of Serbia

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO

composed of :

Enver Hasani, President

Ivan Cukalovic, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge

Arta Rama-Hajrizi, Judge.

CONCURRING OPINION OF JUDGE ROBERT CAROLAN

I agree with the effect of the Judgment of the majority of the Court that this
law is in compliance with the Constitution.

But I disagree with the reasoning of the majority that concludes that the
Constitutional Court only has the authority to decide whether the procedures
followed by the Assembly in adopting this law complied with the Constitution
but does not have the authority to review whether the substantive provisions
of this law comply with the Constitution.

Article 65(4) of the Constitution merely authorizes the Assembly to ratify
international treaties. It does not prohibit the Constitutional Court from
reviewing whether those treaties comply with the Constitution. Indeed,
Article 113.5 of the Constitution clearly authorizes the Constitutional Court to
review the substantive provisions of a treaty whether they be adopted by
enactment of a law or decision of the Assembly of the Republic of Kosovo. It
specifically provides:

Ten (10) or more deputies of the Assembly of Kosovo, within eight (8)
days from the date of adoption, have the right to contest the
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constitutionality of any law or decision adopted by the Assembly as
regards its substance and the procedure followed.

(Emphasis added.)

This Agreement is a law adopted by a decision of the Assembly of the
Republic of Kosovo. The Constitution specifically provides that even a
treaty can have the effect of being an adopted law:

Article 19 [Applicability of International Law]

1. International agreements ratified by the Republic of
Kosovo become part of the internal legal system after their
publication in the Official Gazette of the Republic of Kosovo.
They are directly applied except for cases when they are not
self-applicable and the application requires the promulgation
of a law.

Indeed, Chapter II of the Constitution requires the Court to make a
substantive Constitutional review of a treaty that may be adopted.

Article 21 [General Principles]

1. Human rights and fundamental freedoms are indivisible,
inalienable and inviolable and are the basis of the legal order
of the Republic of Kosovo.

2. The Republic of Kosovo protects and guarantees human
rights and fundamental freedoms as provided by this
Constitution.

3. Everyone must respect the human rights and fundamental
freedoms of others.

4. Fundamental rights and freedoms set forth in the
Constitution are also valid for legal persons to the extent
applicable.

For example, if the Assembly were to adopt a treaty that violated
human rights of citizens or members of certain communities, then the
Constitution would be meaningless if the Constitutional Court could
not review and enforce the human rights that are protected by the
Constitution. Therefore, the Court does have the authority to review
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the substantive provisions of this law and the decision of the Assembly
in enacting this law.

The substantive provisions of this law and decision do not violate the
Constitution.
Respectfully submitted,

Robert Carolan
Judge
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KO 108/13, Albulena Haxhiu and 12 other deputies of the Assembly
of the Republic of Kosovo, date 09 August 2013- Constitutional
review of the Law, No. 04/L-209, on Amnesty.

Case KO 108/13, Judgment, of 2 September 2013.
Keywords: Referral by Deputies of the Assembly of the Republic of Kosovo

The Applicants submit that the aim of the Law on Amnesty is the amnesty of
persons from criminal prosecution and of persons who have not completed
their sentence prior to 20 June 2013. According to them, the Law “[...]
includes the amnesty of persons who have committed a total of 67 (sixty-
seven) criminal offences under the Criminal Code of the Republic of Kosovo,
Criminal Code of Kosovo (UNMIK Regulation 2003/25 of 6 July 2003) and
UNMIK Regulation No. 2004/19 amending the Provisional Criminal Code of
Kosovo, Criminal Law of SAPK in conjunction with UNMIK Regulations No.
1999/24 and 2000/59 on the applicable law in Kosovo and all the criminal
offences provided under the SFRY Criminal Code.” In the Applicants’ view, the
Law on Amnesty has not provided a starting date, but has only provided a date
for the amnesty of offences committed prior to that date.

The Applicants state that in the criminal law doctrine the main reasons for
sanctioning criminal offences is to focus on the protection of social and
individual integrity against harmful actions that may violate certain values and
that precisely there lies the main foundation of the principle of legality in the
criminal branch of every legal system.

Considering that the Law on Amnesty contains provisions by which persons
having committed criminal offences which have caused harm to the injured
party in the criminal proceedings, are exempted from criminal prosecution
and from complete execution of the punishment, the Applicants hold that
amnesty for such persons violates the right of the injured party to make use of
effective legal remedies regarding the exercise of their right to criminal
prosecution and individual compensation.

In the Applicants’ view, besides criminal offences against the state or the
constitutional order and those related to violations of tax and customs
obligations, Article 3 [Conditions on granting Amnesty from criminal
prosecution and complete execution of the punishment] of the Law includes
criminal offences which may have caused or may have attempted to cause
harmful consequences for any citizen of the Republic of Kosovo or a foreign
citizen.
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The Court notes that the Applicants allege that Law No. 04/L-209, On
Amnesty, is in violation of the Constitution as regards its substance and the
procedure followed for adopting the law. As to the substance of the contested
Law, the Applicants maintain with respect to the amnestied crimes under the
Law on Amnesty that they are in violation of Article 31, paragraphs 1 and 2,
Article 32, and Article 24, paragraphs 1 and 2, of the Constitution, as well as
Article 6, paragraph 1, in conjunction with Articles 13 and 14 of the European
Convention on Human Rights and Fundamental Freedoms (ECHR). The
Applicants also allege that some of the amnestied crimes are in violation of
Article 1 of the First Protocol to the ECHR.

The Constitutional Court, on 3 September 2013, decided unanimously to
declare the Referral admissible, unanimously to declare that the procedure
followed for the adoption of the Law on Amnesty, No. 04/L-209, is compatible
with the Constitution of the Republic of Kosovo, and by majority to declare
that the Law, No. 04/L-209, On Amnesty as to its substance is compatible with
the Constitution with the exception of the following articles which are declared
null and void: 1.1.10 (Destruction or damage to property), 1.1.11 (Arson),
1.1.15.10 (Falsifying documents), 1.1.15.11 (Special cases of falsifying
documents), 1.2.5 (Damaging movable property), 1.2.9.7 (Falsifying official
documents), 1.3.1 (Damaging another person’s object), 1.3.5.6 (Falsifying
documents) and 1.3.5.7 (Falsifying official documents);
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JUDGMENT
in
Case No. KO 108/13
Applicants
Albulena Haxhiu and 12 other deputies of the Assembly of the
Republic of Kosovo
Constitutional review of the Law, No. 04/L-209, on Amnesty

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF KOSOVO
composed of

Enver Hasani, President

Ivan Cukalovic, Deputy-President
Robert Carolan, Judge

Altay Suroy, Judge

Almiro Rodrigues, Judge
Snezhana Botusharova, Judge
Kadri Kryeziu, Judge, and

Arta Rama-Hajrizi, Judge.

Applicants

1. The Applicants are Albulena Haxhiu, Visar Ymeri, Albin Kurti, Glauk
Konjufca, Rexhep Selimi, Afrim Kasolli, Afrim Hoti, Liburn Aliu, Albana
Gashi, Emin Gérbeshi, Albana Fetoshi, Agim Kuleta and Aurora Bakalli,
all of them deputies of the Assembly of the Republic of Kosovo. Before
the Constitutional Court of the Republic of Kosovo (hereinafter: the
“Court”), the Applicants have authorized Ms Albulena Haxhiu to
represent them.

Challenged law

2. The Applicants challenge the Law, No. 04/L-209, on Amnesty, which
was adopted by the Assembly on 11 July 2013.

Subject matter

3. The Applicants request the review of the constitutionality of the Law,
No. 04/L-209, On Amnesty, which was adopted by the Assembly of the
Republic of Kosovo (hereinafter: the “Assembly”) with Decision No. 04-
V-646 of 11 July 2013.

Legal basis
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Article 113.5 of the Constitution of the Republic of Kosovo (hereinafter:
the “Constitution”), Articles 42 and 43 of the Law, No. 03/L-121, on the
Constitutional Court of the Republic of Kosovo of 15 January 2009,
(hereinafter: the “Law”), and Rule 36 of the Rules of Procedure of the
Constitutional Court of the Republic of Kosovo (hereinafter: the “Rules
of Procedure”).

Proceedings before the Court

10.

On 19 July 2013, the Applicants submitted their Referral to the Court.

On 19 July 2013, the President of the Constitutional Court, by Decision
No.GJR.KO.108/13, appointed Judge Snezhana Botusharova as Judge
Rapporteur. On the same date, the President of the Constitutional
Court, by Decision No.KSH.KO.108/13, appointed the Review Panel
composed of Judges Robert Carolan (Presiding), Kadri Kryeziu and Arta
Rama-Hajrizi.

On 22 July 2013, the Court notified the President of the Assembly and
the Government of the Referral and asked them to submit their
comments with any documents that they would deem necessary in
respect to the Referral.

On 22 July 2013, the President of the Republic of Kosovo was informed
about the Referral submitted by the Applicants to the Court.

On 25 July 2013, the President of the Republic of Kosovo requested the
Court clarification in respect to the Referral on the Law on Amnesty and
in respect to her constitutional obligations, i.e. whether she could
promulgate the Law on Amnesty and whether an interim measure
would need to be imposed.

On the same day, the Court replied to the President of the Republic of
Kosovo providing;:

q..1

As to the Law on Amnesty we wish to inform you that this Law has
not and cannot enter into force as long as the Constitutional Court of
the Republic of Kosovo has not rendered its final decision.
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11.

12.

13.

14.

15.

We would also like to draw the attention to the fact that any attempt
to publish the Law or to apply it is unconstitutional and such an act is
null and void.

The Law on Amnesty has not and it cannot enter into force until the
Constitutional Court renders its decision, and as a consequence the
law in question cannot have legal consequences.

[.]7

On 29 July 2013, the Court received the following documents submitted
by the President of the Assembly of the Republic of Kosovo:

a. The final report of the Committee for Legislation of 17 June 2013
with respect to the Law on Amnesty.

b. The transcript of the plenary session of the Assembly of 11 July
2013.

c. The minutes of the plenary session of the Assembly of 11 July
2013.

d. The electronic voting register.

e. The Decision of the Assembly of 11 July 2013 on Adopting Law no.
04/L-209 on Amnesty (Decision No. 04-V-646).

f.  The Law No. 04/L-209 on Amnesty.

On 1 August 2013, the Applicants submitted additional information
clarifying a number of points of their Referral.

On 13 August 2013, the Court informed the Assembly and the
Government about the Applicants submission of additional information
and asked them to submit their comments.

On 19 August 2013, the Government provided its comments to the Court
in respect to the Applicants submission of 1 August 2013.

On 20 August 2013, the Government submitted to the Court their
“Comments regarding the referral of Ms. Albulena Haxhiu and 12
Members of the Assembly of the Republic of Kosovo KO 108/13 dated
19 July 2013.”



16.

17.

18.
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On 21 August 2013, the Applicants were informed about the
Government’s comments.

The Review Panel considered the Report prepared by the Judge
Rapporteur, Judge Snezhana Botusharova, and made a
recommendation to the full Court.

On 3 September 2013, the Court deliberated and voted on the Case.

Summary of facts

19.

20.

21.

22,

On 25 June 2013, the Government of the Republic of Kosovo decided to
approve the Draft-Law on Amnesty and instructed the Secretary
General of the Office of the Prime Minister to present the Draft-Law to
the Assembly of Kosovo for review and adoption.

According to the Explanatory Memorandum of the Draft-Law, “[TThis
law regulates the conditions and the procedure under which amnesty
can be granted for persons who have been convicted of certain
specified criminal offences, who are under prosecution for such
criminal offences, or could be subject to prosecution for such criminal
offences committed prior to June 20, 2013 within the territory which
now constitutes the Republic of Kosovo.”

On 11 July 2013, pursuant to Article 65.1 of the Constitution of the
Republic of Kosovo and Articles 58 and 84 of the Rules of Procedure of
the Assembly, the Assembly of the Republic of Kosovo, by Decision No.
04-V-646, adopted Law No. 04/L-209, On Amnesty by 9o votes in
favor, 17 against and one abstention and sent it to the President of the
Republic of Kosovo for promulgation.

On 19 July 2013, pursuant to Articles 113.5 of the Constitution of the
Republic of Kosovo and Articles 42 and 43 of the Law on the
Constitutional Court, the Applicants submitted a Referral to this Court
for the constitutional review of the Law on Amnesty, adopted by the
Assembly of the Republic of Kosovo on 11 July 2013, challenging its
substance and the procedure for its adoption.

Arguments presented by the Applicants

As to the substantial aspect of the Referral:
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23.

24.

25.

26.

27,

The Applicants submit that the aim of the Law on Amnesty is the
amnesty of persons from criminal prosecution and of persons who have
not completed their sentence prior to 20 June 2013. According to them,
the Law “[...J includes the amnesty of persons who have committed a
total of 67 (sixty-seven) criminal offences under the Criminal Code of
the Republic of Kosovo, Criminal Code of Kosovo (UNMIK Regulation
2003/25 of 6 July 2003) and UNMIK Regulation No. 2004/19
amending the Provisional Criminal Code of Kosovo, Criminal Law of
SAPK in conjunction with UNMIK Regulations No. 1999/24 and
2000/59 on the applicable law in Kosovo and all the criminal offences
provided under the SFRY Criminal Code.” In the Applicants’ view, the
Law on Amnesty has not provided a starting date, but has only provided
a date for the amnesty of offences committed prior to that date.

The Applicants state that in the criminal law doctrine the main reasons
for sanctioning criminal offences is to focus on the protection of social
and individual integrity against harmful actions that may violate certain
values and that precisely there lies the main foundation of the principle
of legality in the criminal branch of every legal system.

Considering that the Law on Amnesty contains provisions by which
persons having committed criminal offences which have caused harm to
the injured party in the criminal proceedings, are exempted from
criminal prosecution and from complete execution of the punishment,
the Applicants hold that amnesty for such persons violates the right of
the injured party to make use of effective legal remedies regarding the
exercise of their right to criminal prosecution and individual
compensation.

In the Applicants’ view, besides criminal offences against the state or
the constitutional order and those related to violations of tax and
customs obligations, Article 3 [Conditions on granting Amnesty from
criminal prosecution and complete execution of the punishment] of the
Law includes criminal offences which may have caused or may have
attempted to cause harmful consequences for any citizen of the Republic
of Kosovo or a foreign citizen.

The Applicants then enumerate the criminal offences of Article 3.1 of the
Law, which have or may have harmed the interests of individuals:

q..1
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1.1 Criminal offences foreseen in the Criminal Code of the Republic of
Kosovo (Official Gazette of the Republic of Kosovo no. 19/13 2012),

namely:

1.1.10
paragraph 1);

1.1.11

1.1.13

1.1.14

Destruction or damage to property (Article 333,

Arson (article 334, paragraph 1);

Failure to report criminal offences or perpetrators
(Article 386, only in relation to the failure to report
the criminal offences or perpetrators listed under
this Article);

Providing assistance to perpetrators after the
commission of criminal offences (Art. 388, only in
relation to providing assistance to perpetrators after
the commission of the criminal offences listed under
this Article);

1.1.15.1 Threat to a candidate (Article 211);

1.1.15.2 Preventing exercise of the right to vote (Article 212);

1.1.15.9

1.1.15.10

1.1.15.11

1.1.15.12

1.1.15.13

1.1.16

Endangering public traffic by dangerous acts or
means (Article 380, paragraphs 1, 2, 5);

Falsifying documents (Article 398);

Special cases of falsifying documents (Article 399,
subparagraphs 1.1 and 1.4 of paragraph 1);

Obstructing official persons in performing official
duties (Article 409, paragraphs 1, 2 and 3);

Attacking official persons performing official duties
(Article 410, paragraph 1), except in cases when the
commission of this criminal offence has resulted in
grievous bodily harm or death; and

Participating in a crowd committing criminal
offences and hooliganism (article 412), except in
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1.2

1.2.5

1.2.7

1.2.8

1.2.9.6

1.2.9.7

1.2.9.8

1.2.9.9

1.2.10

1.3

1.3.1

cases when the commission of this criminal offence
has resulted in grievous bodily harm or death.

Criminal offences foreseen by the Criminal Code of
Kosovo (UNMIK Regulation no. 2003/25 of 6 July
2003, Official Gazette 2003/25) and UNMIK
Regulation no. 2004/19 amending the Provisional
Criminal Code of Kosovo:

Damaging movable property (Article 260);

FEailure to report a criminal offence or its perpetrator
(Article 303), only in relation to the criminal offences
for which amnesty is granted under this law;

Providing assistance to perpetrators after the
commission of criminal offences (Article 305), only in
relation to the criminal offences for which amnesty is
granted under this law;

Endangering public traffic by dangerous acts or
means (Article 299, paragraphs 1 and 2);

Falsifying documents (Article 348);

Obstructing official persons in performing official
duties (Article 316);

Attacking official persons performing official duties
(Article 317), except in cases when the commission of
this criminal offence has resulted in grievous bodily
harm or death;

Participating in a crowd committing a criminal
offence (Article 320), except in cases when the
commission of this criminal offence has resulted in
bodily harm or death.

Criminal offences foreseen under the Criminal Law
of SAPK, Official Gazette nr. 20/77 and UNMIK
Regulations nos. 1999/24 and 2000/59 on the
Applicable Law in Kosovo, as follows:

Damaging another person’s object (Article 145);



28.

29.

1.3.3

1.3.4

1.3.5.5

1.3.5.6
1.3.5.7

1.3.5.8

1.3.5.9

1.3.6

[.1”
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Failure to report on a criminal act or a perpetrator
(Article 173), only in relation to the criminal offences
for which amnesty is granted under this Law;

Aiding a perpetrator after he has committed the
criminal act (Article 174), only in relation to the
criminal offences granted amnesty for under this
Law;

Endangering the public traffic by a dangerous act or
means (Article 167);

Falsifying documents (Article 203);
Falsifying official documents (Article 184);

Obstructing official persons in performing official
duties (Article 183);

Attacking official persons performing official duties
(Article 184, paragraphs 1, 2 and 4), except in cases
when the commission of this criminal offence has
resulted in grievous bodily harm or death;

Participation in a group that commits a criminal act
(Article 200), except in cases when the commission of
this criminal offence has resulted in serious bodily
harm or death.

The Applicants further indicate that the main issue of the Referral is the
violation of the subjective right to a legal remedy of the injured party to
initiate criminal proceedings against the perpetrator of the criminal
offence or attempted criminal offence for which amnesty is granted
under Article 3 of the Law on Amnesty. In their view, the right to pursue
legal remedies, as guaranteed by Article 32 [Right to Legal Remedies] of
the Constitution, is, therefore, violated.

Moreover, under criminal law the injured party has the right to submit a
motion for prosecution, while under the previous legislation — the
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30.

31.

32.

33:

Provisional Criminal Procedure Code- the institute of private prosecutor
and subsidiary prosecutor in criminal proceedings existed. Based
thereupon, the Applicants argue, Article 6, paragraph 3, of the Criminal
Procedure Code No. 04/L-123 lays down the right of the injured party to
file a motion with the state prosecutor to initiate criminal proceedings.
Article 79, paragraph 3, of the Criminal Procedure Code, however, limits
the prosecutor’s right to do so depending on the injured party’s motion
for prosecution.

The Applicants hold that the motion for criminal prosecution is an
important legal remedy the aim of which is to enable the injured party
to protect his/her individual interests from a criminal aspect as well as
from a civil aspect, when dealing with property claims related to
material or moral damage caused by the criminal offence. In the
Applicants’ view, the right to a motion for prosecution is undoubtedly
protected by Article 31 [Right to a Fair Trial], paragraphs 1 and 2, of the
Constitution, of which paragraph 1 guarantees to everyone “equal
protection of rights in the proceedings before courts, other state
authorities and holders of public power.”

Granting amnesty to persons who have committed or are suspected of
having committed one of the criminal offences specified in this Referral
makes it impossible for the injured party to use the legal remedies
through which he/she could protect his/her legal interests with respect
to the possible harm caused by the criminal action. The Applicants,
therefore, maintain that the guarantee of equal protection of rights as
provided in Article 31.1 of the Constitution is impossible, since the
injured party’s right to use legal remedies is violated.

They further refer to Article 31.2 of the Constitution, “Everyone is
entitled to a fair and impartial public hearing as to the determination
of one’s rights and obligations or as to any criminal charges within a
reasonable time by an independent and impartial tribunal established
by law.” In their opinion, Article 3 of the Law on Amnesty renders the
constitutional guarantee of the right to a judicial hearing by an
independent and impartial tribunal established by law impossible.
Therefore, by granting amnesty to suspected or convicted persons for
criminal offences mentioned in Article 3 of the Law and specified in this
Referral, Article 31.2 is violated, since the conduct of criminal
proceedings against such persons is made impossible.

As to Article 32 of the Constitution, providing that: “Every person has
the right to pursue legal remedies against judicial and administrative
decisions which infringe on his/her rights or interests, in the manner



34.

35.

36.

37
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provided by law,” the Applicants argue that Article 8.1 of the Law on
Amnesty stipulates that in every case where criminal reports have been
filed, an investigation was initiated, or an indictment was filed, the
competent prosecutor shall terminate all these proceedings in
accordance with this law, thereby granting amnesty to the said persons.

In their opinion, by recognizing the prosecutor’s authorization, the right
of the injured party to use a legal remedy against the decision of the
termination of the criminal proceedings is violated, contrary to Articles
31.1 and 32 of the Constitution which recognize the inviolable right of
the parties to pursue legal remedies against judicial decisions that
violate their rights and interests, in the manner provided by law.

The Applicants further allege that, besides Articles 31 and 32 of the
Constitution, the adoption of the Law will also bring about a violation of
Article 24 [Equality before the Law], paragraphs 1 and 2, of the
Constitution. The impediment for the injured party to exercise the right
to protect his/her legal interests as well as to file a motion for
prosecution, including a property claim, constitutes inequality for all
injured parties who have suffered harm from the commission of the
criminal offences laid down in Article 3 of the Law on Amnesty.

The Applicants also consider that the inclusion of the criminal offences
under Article 3 of the Law violates the provisions of Article 13 and 14 in
conjunction with Article 6 of the European Convention on Human
Rights and, particularly, quote Article 13: "Everyone whose rights and
freedoms as set forth in this Convention are violated shall have an
effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official
capacity.” In their view, any right guaranteed by the Convention,
including the right to a fair and impartial trial of Article 6, implies the
right to an effective remedy before a state authority.

They maintain that, apart from Article 6 ECHR, also Article 1 of Protocol
1 to ECHR has been violated, when taking into consideration that the
damage to property and the absolute right of the title holder to protect
the property with lawful remedies are at stake. On the other hand, they
consider that Article 6.1 ECHR guarantees to everyone the right to a fair
and public hearing within a reasonable time by an independent and
impartial tribunal which shall decide on the nature of the matter, be it of
criminal or civil nature. In their view, Articles 3 and 8.1 and 2 of the Law
on Amnesty have violated the rights of parties who have been injured by
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38.

39-

40.

41.

42.

criminal offences included in Article 3 of the Law, by denying them the
right to have their matter heard before an independent and impartial
tribunal.

The Applicants further allege a violation of Article 14 ECHR which
reads: "The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground
such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority,
property, birth or other status.” In their opinion, the realization of the
rights provided under this Convention which includes Articles 6 and 13,
must be secured without any discrimination on grounds of social status.

They also consider that the violation of the right of the injured party to a
tribunal where his case could be heard constitutes a discrimination in
comparison with other injured parties who have been harmed by other
criminal offences which have not been included in Article 3 of the Law.

The Applicants then refer to some judgments of the European Court of
Human Rights dealing with the meaning of Article 13 ECHR. In the case
Iatridis v. Greece, some fundamental principles regarding this right
have been included as follows: “The Court notes that the application
under Article 13 arises out and it has similar legal grounds to Article 1
of Protocol No. 1 to ECHR regarding the inviolability and
inexhaustibility of legal remedies. However, there is a difference in the
nature of Article 13 and Article 1 of Protocol No. 1: the former (Article
13) affords a procedural safeguard, which includes, but is not limited
only to a legal remedy, whereas Article 1 of Protocol No. 1 includes the
comprehensive obligation with regard to the freedom and right of
ownership.”

The Applicants further refer to the case Buyukdag v. Turkey, in which
the ECtHR held that: "The requirement under Article 13 must be
realizable and executable both in practice and in legal sanctioning,
especially when the enjoyment of the right depends on actions or non-
actions by the authorities of the responding state.”

Finally, the Applicants point to the case Leander v. Sweden, where the
ECtHR has equally established some principles regarding the
interpretation of the right defined in Article 13 ECHR and underline in
particular the principle that: “Every person who shows that any of the
rights under this Convention has been violated, must be recognized the
right to an effective legal remedy to protect his subjective rights that
derive from this Convention.”
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They consider that here the ECtHR goes further with respect to the
recognition of the right to an effective legal remedy, when stating that
the state authorities referred to in Article 13 ECHR need not to be a
judicial authority but that the definition of these authorities has a wide
institutional character.

In sum, the Applicants allege that the above provisions of Article 3 of
the Law on Amnesty violate Articles 3.1 and 3.2 and 32 of the
Constitution of Kosovo, as well as Articles 6, 13 and 14 of the European
Convention on Human Rights.

In their additional clarifications submitted on 1 August 2013, the
Applicants state, inter alia, that:

“..]

In the provision of Article 5 of the Law on Amnesty, it was stated:
»The granting of amnesty shall not affect the rights of third parties
which are based upon a sentence or a judgment.*”

By this provision is afforded a possibility that the third parties
exercise their rights in other proceedings, which might be related to
an existence of an binding relation or any other legal relation,
which depends on the court decision, rendered in the criminal
proceedings, such property-legal claim.

However, because of this we should take into account that this
provision has to do with the category of persons against whom was
conducted the proceedings and for the criminal matter it was
decided on merits. Therefore, taking into consideration that by the
provisions of Article 3 of the Law on Amnesty, the persons who
committed criminal offences, provided by this law are amnestied
from the criminal prosecution and complete execution of the
punishment, where the provision of Article 5 of the Law on
Amnesty, could be applied only for the category of persons, who are
exempted from the complete execution of the punishment, because
the rights of third persons depend on the rendered decision of the
court.

On the contrary, the persons who have legal interest to exercise it in
the court proceedings, could not exercise it against the persons who
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are exempted from the criminal prosecution, since, due to the fact
that they are exempted from the criminal prosecution, the
proceedings against this category (be that in the initial phase, or of
the pre-criminal-investigation proceedings or in the phase after
filing the indictment) are completely terminated, as it is provided in
Article 8, paras. 1 and 2, of the Law on Amnesty.

On this occasion, it should be stressed that in Article 14 on the
Contested Procedure is provided that: , In the contentious
procedure, regarding the existence of criminal act and criminal
responsibility, the court is bound to the effective judgment of the
criminal court by which the defendant has been found guilty.”

By this provision it is clear that the third party, to exercise, for
example the property-legal claim in the contested procedure, such a
claim will be filed to the competent court, which in the contested
procedure is related to the judgment by which is determined and
found guilt, which is legal ground for existence the caused damage,
be that material or moral.

Therefore, in the contested procedure, according to the property-
legal claim, the court will only assess the height of damage, caused
by the commission of the criminal offence, and the latter will not
determine the guilt of the perpetrator, since this will be determined
by the court in the criminal proceedings. From the content of this
provision, it is clear that the court in the contested procedure
depends on deciding on finding the person in capacity of defendant,
guilty. Thus, the Court in any case will decide only after the
defendant will be found guilty, according to the Judgment of the
Court, which has decided in the criminal proceedings.

[.T”

As to the procedural aspect of the Referral

46.

The Applicants allege that even though the first text of the Draft-Law on
Amnesty was not voted in the session of 4 July 2013, the Government of
Kosovo withdrew the text and presented a revised Draft-Law to the
Assembly on the next day. This revised text was reviewed by the
Legislative Committee on 8 July 2013.Thus, again Article 65.4 of the
Rules of Procedure of the Assembly of Kosovo which requires that at
least four working days before the meeting is convened all material for
review must be provided was violated. In the Applicants’ view, bearing
in mind that draft-laws are the main subject of review in the meetings of
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the Assembly, it is senseless and in violation of the provisions of Article
65.4 of the Rules of Procedure that a meeting is convened without the
requirements set forth in this provision having been met and that the
agenda is introduced in violation of the time limits foreseen by this
provision.

The Applicants further state that in the plenary session of 11 July 2013,
that is before the minimum period of two working weeks had elapsed,
the Presidency of the Assembly in the meeting of 8 July 2013 decided to
present this Draft-Law without taking into consideration the review that
is done by the Reporting Committee. On 11 July 2013, the Assembly, by
voting for the request of the parliamentary group PDK for departure
from the procedures, presented the Draft-Law on Amnesty at two
readings within the same session, the first reading in the morning and
the second one in the afternoon. After the voting in the first reading, the
Assembly assigned the Legislation Committee to review the Draft-Law
for the second reading.

In this connection, the Applicants refer to Article 57.3 of the Rules of
Procedure, reading: "Amendments to the Draft-Law may be introduced
by a Member of the Assembly, parliamentary group, parliamentary
committee and the government, within two working weeks from the
approval in principle. Amendments shall be addressed to the
functional-lead committee.” In the Applicants view, therefore, the
deputies’ right to introduce amendments in the time limit provided by
the Rules has been violated.

They further stress that departure should not be made from qualitative
actions, but should always be understood as departure from formal
procedures that have no impact on the quality of the decision for which
such procedure is followed. In their view, by not presenting the Draft-
Law to these permanent committees, Article 57.3 of the Rules of
Procedure of the Assembly is violated.

The Applicants finally state that the Legislation Committee during the
review of this Law, especially the Draft-Law, never reviewed the
constitutionality and legality of the Draft-Law, which is now a ratified
law. In this respect, they refer to item 3 of Annex 2 of the Rules of
Procedure of the Assembly which specifies the scope of activities of the
parliamentary committees, in particular, that they analyse and evaluate
the conformity of acts adopted by the Assembly with the Constitution;
and review the legality and constitutionality of draft laws.
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51.

They conclude that it can also clearly be seen from the transcripts of the
Legislation Committee that the procedural requirements regarding the
review procedure before the first reading of the Draft-Law on Amnesty
have not been met. Therefore, the Draft-Law on Amnesty has been
presented in violation of Article 65.4 of the Rules of Procedure of the
Assembly. Moreover, due to the violation of the right to introduce
amendments within the time limit provided by the Rules, the Draft-Law
on Amnesty has been presented in violation of Article 57.3 of the Rules
of Procedure of the Assembly.

Arguments presented by the Government

52.

53

54.

55-

As to the Applicants additional information submitted to the Court on
01 August 2013, according to the Government the Court should “declare
the additional challenge filed by the single Member of the Parliament,
on 1 of August 2013, inadmissible due to its lack of legal or procedural
basis.”

The Government considers that there exist “/...] the right of the parties
in the proceeding, under article 22.4 of the Law on Constitutional
Court, to provide additional facts to the Court, but which subject to
three cumulative and imperative conditions: firstly, that the referral be
unclear or incomplete; secondly, that the Court itself, through the
Judge Rapporteur, requests such information from the party; and
thirdly, that the information required shall only be in the nature of
"additional facts that are required to assess the admissibility or
grounds for the claim".” In this respect, the Government allege that the
submission of the Applicants does not fall under this provision but must
be considered as “[...J an additional challenge, filed by her personally.”,
because “[...] the original referral itself does not address the
Constitutionality of article 5 of the Law on Amnesty.”

Furthermore, the Government’s view is that “/...J] the letter of Ms.
Haxhiu is a mere submission of her personally and as such, cannot be
considered to be a part of the referral signed by the 13 members of the
Parliament. If the Members of the Parliament meant to successfully
challenge Article 5 of the Amnesty Law as they did challenge article 3
of the said Law, this challenge, would have been a part of their own
referral.”

On 20 August 2013, the Government provided the Court with their
comments in respect to Case KO 108/13 alleging that:
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a. “The Kosovo Law on Amnesty is in full compliance with
International Law and the Constitution of Kosovo

b. The Law on Amnesty does not violate any fundamental rights
guaranteed by the Constitution

c. Any alleged limitation of rights under Chapter II of the
Constitution, is in agreement with Article 55 of the Constitution

d. The procedure for the adoption of the amnesty law was in
accordance with the rules of procedure of the Assembly of
Kosovo”

The Government state that “Amnesties are an acceptable and
recognized legal instrument under international law [...]”, which ...]
has been used in other countries and has been evaluated by
international tribunals.” In this respect, “The Government of the
Republic of Kosovo was and still is in a situation not unique from other
countries undergoing transition. After a harsh and gruelling war, the
country has suffered a de facto severance of a part of its territory,
which has kept its relations with the neighboring country dreadfully
hostile. Indeed, as with many countries, examples of which are
elaborated herein, this latest attempt for normalisation of relations
between Kosovo and Serbia has started with the UN itself. On
September 8, 2010 the General Assembly of the UN adopted a
resolution “Welcom[ing] the readiness of the European Union to
facilitate a process of dialogue between the parties; the process of
dialogue in itself would be a factor for peace, security and stability in
the region, and that dialogue would be to promote cooperation,
achieve progress on the path to the European Union and improve the
lives of the people” [UNGA Resolution A/64/L.65/Rev.1;p.2]. Thus,
even the General Assembly of the United Nations sees the Dialogue
process as necessary for peace, security and stability in the region.
This Amnesty Law is an integral part of that process.”

Furthermore, the Government considers that “/...J the Law on Amnesty
of Kosovo is a carefully crafted amnesty, which does not in any way
include serious violent crimes against International Law and practice.”

According to the Government “In addition to the international law
noted above, there is case law within the European Court of Human
Rights (ECtHR), which addresses the compliance of Amnesty laws. The
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59.

60.

61.

ECtHR, the practice of which is binding for this Honourable Court, has
not so far assessed any Amnesty laws to be contrary to the ECHR. It
has, however, adjudicated many cases in which Amnesty Laws have
been regarded as legal and in compliance with international law [see
Dujardin vs. France, Tarbuk vs. Croatia, Margus vs. Croatia].”

As to whether the Law on Amnesty diminish any rights and freedoms
under Chapter II of the Constitution, the Government provides that
“The referring party has explicitly indicated and based its entire
argument of this referral on their allegation that the mere existence of
Amnesty diminishes the rights under Chapter II of our Constitution. In
the second paragraph, the referring party argues that [note: unofficial
translation] “Given that the Law on Amnesty [...] contains provisions
through which persons that have committed criminal offences that
cause consequences and damage to people are exempted from criminal
prosecution and execution of punishment, which in a procedural aspect
may be a damaged party in a criminal procedure, it is considered that
the exemption of persons from criminal prosecution and execution of
sentence diminishes their disposable right to use legal remedies in
relation to accomplishing their right to criminally prosecute and
accomplishing their subjective rights in the capacity of a damaged
party”. Hence, based on this, it is clear that the opposing party’s
argument seeks refuge and legal basis on something that the
Constitutional Court of the Republic of Kosovo has already decided to
the contrary. This Court has decided that Amnesty as an institution,
entailing what it is supposed to, is indeed in compliance with our
Constitution.”

As to whether Article 3 of the Law on Amnesty violates any rights under
Chapter II of the Constitution and Articles 6 and 13 of ECHR, the
Government expresses their view that “The law has been carefully
crafted not only to avoid giving amnesty to serious crimes or human
rights violations, but to minimize any victim’s inability to recover
damages. This is shown by the Law on Amnesty in the exceptions to
Amnesty in Article 4 and the safe harbour provision of Article 5. Those
cases for which a victim has been identified will have either minimal
harm or economic harms, which can be addressed in a civil venue. For
instance, under Article 136 of the Law on Obligational Relationships,
anyone who inflicts damage on another is liable. It does not require a
criminal investigation to precede the civil case.”

As to whether Article 3 of the Law on Amnesty violates Article 14 and
Protocol 12 of ECHR, the Government notes that “Amnesty is not based
upon any category, such as ethnicity, gender, or other constitutionally
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protected category. If the Law does result in a greater percentage of
one gender or ethnic group being granted amnesty, it would simply be
because those groups participated in those criminal acts or had those
motivations at a higher rate. Such groups of people would, by their
nature, not be in "analogous situations" or 'relatively similar
situations” with those who didn't commit those criminal acts or had
those motivations. Even if this Court were to determine that the groups
of people eligible for amnesty and those who were not eligible for
amnesty were in analogous situations, there is an "objective and
reasonable justification” for this difference in treatment, as the
provision of this Amnesty was part of international negotiations for
the withdrawal of Serbian institutions from the Republic of Kosovo.”

As to whether Article 5 of the Law on Amnesty violates victims’ rights
under the Constitution, the Government indicates that “The language of
Article 5 is a mere explanation for interpretation by the Courts in the
future. For example, when a court, in applying amnesty issues a
decision for granting amnesty under Article 8 of the Law, it should be
clear to them that the decisions issued beforehand based on that
criminal conviction should not be nullified, even though the person is
liberated from criminal prosecution of execution of the sentence for
that same criminal offense. However, this does not in any way, bar
other victims in the future, whose perpetrators have not been
sentenced, to pursue their rights in a civil procedure.” [...] “That is
because the Law on Contentious Procedure is still valid and it provides
all parties with a right to file for damages at any point in time.”

As to whether any alleged limitations of the rights under the
Constitution is in accordance with Article 55 of the Constitution, the
Government hold that “[...] the Law on Amnesty has no intention to
disrespect the essence of the rights guaranteed under Chapter II of the
Constitution, or the conditions of Article 55 of the Constitution and that
there is a clear and underlying connection between the intention of any
potential limitation on one side and the purpose that it is being used

for.”

In respect to the procedure for adopting the Law, the Government state
that the adoption of the law was done in accordance with the Rules of
Procedure of the Assembly.

As to whether Article 65.4 of the Rules of Procedure of the Assembly
was violated, the Government considers that “Article 65, paragraph 4,
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66.

67.

of the RoP states "The Commission may invite representatives to
meetings and civil society institutions." and, therefore, “[...] there is no
connection with this article and the application submitted by the
Members of the Assembly.”

As to whether Article 64.4 of the Rules of Procedure of the Assembly
was violated, the Government hold that “Upon the proposal of one of
the members of the committee and the support of the majority of MPs
(with only one vote against), the Commission has decided to amend the
agenda to review and introduce the first point of the agenda-
reviewing the Draft Amnesty Law in principle. After the review, the
Commission, by majority vote, recommended the Assembly to adopt
Draft Law on amnesty.” Consequently, the Government alleges that the
challenge to the four day period is unfounded.

As to the voting procedure, the Government considers that “The
proposal of one of the MPs to deviate from the RoP and to insert “the
review on first reading of the Draft Law on Amnesty” was supported
by a total of 84 deputies, 14 against and no abstentions. On the first
reading, the Draft Law was approved by the Assembly with 91 votes
for, 17 against and no abstentions. The entire procedure is in
accordance with the Regulation and Article 65, paragraph 1, item 15 of
the Constitution. Then, upon the proposal of the same MP, the second
reading of the Draft Law was introduced as the first item on the
agenda on the plenary session of the Assembly on 11.07.2013. Review
on second reading or introduction as the first point of the agenda is
also made in accordance with Article 84 of the Regulation and it is
supported by the votes of 86 MPs, 14 against and no abstentions. The
Assembly approved the Law on Amnesty with 90 votes for, 17 against
and one abstention in accordance with the Regulation and Article 65,
paragraph 1, item 15 of the Constitution.”

Admissibility of the Referral

68.

69.

In order for the Court to be able to adjudicate the Applicants’ Referral, it
is necessary to first examine whether they have fulfilled the
admissibility requirements laid down in the Constitution as further
specified in the Law and the Rules of Procedure.

In this respect, the Court refers to Article 113.1 of the Constitution,
which establishes that “The Constitutional Court decides only on
matters referred to the Court in a legal manner by authorized parties.”
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As to these requirements, the Court notes that the Applicants made
their Referral pursuant to Article 113.5 of the Constitution which
provides as follows:

“Ten (10) or more deputies of the Assembly of Kosovo, within eight (8)
days from the date of adoption, have the right to contest the
constitutionality of any law or decision adopted by the Assembly as
regards its substance and the procedure followed.” [the Serbian
version differs from the English and Albanian versions]

In this connection, the Court observes that, when a law or an act is
under review under Article 113.5 of the Constitution, the review
procedure will be of a suspensive nature in that the law will be barred
from being promulgated until the Court has taken a final decision on the
case. In accordance with Article 43 (2) of the Law, in the event that a
law adopted by the Assembly is contested under Article 113.5 of the
Constitution,“such a law [...] shall be sent to the President of the
Republic of Kosovo for promulgation in accordance with the
modalities determined in the final decision of the Constitutional Court
on this contest.”, meaning that the adopted Law should not be returned
to the Assembly but should be forwarded to the President of the
Republic of Kosovo for promulgation of the Law without the Articles
which have been declared incompatible with the Constitution by the
Court in its Judgment.

This was affirmed in an analogous manner by the Court in its Judgment
in Case KO 29/12 and KO 48/12 where it held that “It is important to
point out that the Constitutional Court is the final authority for the
interpretation of the Constitution and the compliance of laws with the
Constitution. This is an ex-post jurisdiction of the Court as the
guarantor of the Constitution to ensure the compliance of legislation
with the highest legal act of the State i.e. the Constitution. In addition
to this jurisdiction, the Court has also the so-called ex-ante jurisdiction
for a prior review of the constitutionality of the proposed amendment.
This jurisdiction is given to the Court, as the guardian of the
Constitution, in order to ensure that any proposed amendment does
not diminish any of the rights and freedoms set forth in Chapter II of
this Constitution.” (See Case KO 29/12 and KO 48/12, Applicant
President of the Assembly, Judgment of 20 July 2012).

The cases quoted above concern the jurisdiction of the Court to review
the compatibility with the Constitution of proposed constitutional
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74.

75-

76.

77-

78.

79.

amendments under Article 113.9 of the Constitution, where the review is
limited to compatibility with the provisions of Chapter II of the
Constitution. In the current referral under Article 113.5 of the
Constitution the jurisdiction of the Court extends to a review of the
compatibility of the contested law with all provisions of the
Constitution.

In the present case, the Court notes that the Referral was made by 13
Deputies of the Assembly of Kosovo.

In addition, the Court takes into account Article 42 of the Law which
governs the submission of a Referral under Article 113.5 of the
Constitution and reads as follows:

Article 42 - Accuracy of the Referral

1. In a referral made pursuant to Article 113, Paragraph 5 of the
Constitution the following information shall, inter alia, be
submitted: [the Albanian and Serbian versions differ from the
English version]

1.1. names and signatures of all deputies of the Assembly
contesting the constitutionality of a law or decision adopted
by the Assembly of the Republic of Kosovo;

1.2. provisions of the Constitution or other act or legislation
relevant to this referral; and

1.3. presentation of evidence that supports the contest.

Apart from the names and signatures of the Deputies who submitted the
Referral, the contested Law and the relevant provisions of the
Constitution as well as the evidence in support of the Referral have been
mentioned.

As to the challenged law, the Court notes that the Applicants contest the
Law No. 04/L-209, On Amnesty.

The Court, therefore, considers that the requirements of Article 42 of
the Law are satisfied.

As to the time limit, the Court notes that the Law, No. 04/L-209, On
Amnesty, was adopted by the Assembly on 11 July 2013 (Decision No.
04-V-646) and the Referral was made to the Court on 19 July 2013. In
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accordance with Rule 27 (1) (Calculation of Time Periods) of the Rules
of Procedure “A time period prescribed by the Constitution, the law or
these Rules shall be calculated as follows: (1) When a period is
expressed in days, the period is to be calculated starting from the day
an event takes place, but the day during which the event occurs shall
not be counted as falling within the time period;”. Therefore, the
Referral has been submitted within the constitutionally prescribed
period of eight days.

As to the Applicants’ submission of additional information on 1 August
2013, the Court considers that the letter of the Applicants on behalf of
their representative Ms. Albulena Haxhiu is admissible. It contains
further clarification from the Applicants on an issue they have already
raised in their referral. Finally it is the Court that decides on submitted
evidence how to proceed with it.

Thus, the Court concludes that there are no grounds to declare the
Referral, which raises important constitutional questions, inadmissible.

Comparative analysis of the situation

Socio-political context

82.

83.

In order to obtain a clear understanding of the purpose and scope of the
Law on Amnesty, the Court refers to Article 1 [Purpose and the scope] of
Chapter I. General Provisions of the Law providing:

“This law regulates the conditions and the procedure under which
amnesty can be granted for persons who have been convicted of
certain specified criminal offences, who are under prosecution for
such criminal offences, or could be subject to prosecution for such
criminal offences committed prior to 20 June 2013 within the
territory which now constitutes the Republic of Kosovo.”

Although the Article summarily sets out the scope of the Law, the Article
is silent on its purpose. However, the Explanatory Memorandum on the
Draft Law on Amnesty when it was submitted by the Government to the
Assembly for adoption, describes, in its Article 2 [Objectives and their
correlation with the Government priorities], the purpose of the Law in
the following terms:
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85.

86.

“In order to create a legal infrastructure which aims to create a
sustainable environment and in view of the rule of law and order,
being guided by the principles of humanism, the low risk of persons
granted amnesty and the protection of the public interest, the
approval of this draft law will have a positive effect on attaining the
purpose of punishment, and it will also impact positively on the
resettlement and reintegration of persons convicted of certain
categories of criminal offenses.”

The Court understands that, in order to consolidate the legal order of
Kosovo and to ensure the extension of state authority to all parts of the
Republic, it is necessary to incorporate those communities who have
operated within the institutional frameworks of the Republic of Serbia
on the territory of Kosovo. The amnesty can be seen to contribute to this
consolidation by not penalizing persons who have operated within other
institutional frameworks until now. As such, it is clearly intended to
ease the transition of these communities into the framework of Kosovo’s
public administration and security institutions.

The Court notes that the Law on Amnesty does not define the categories
of persons and behaviours which give rise to amnesty, but limits itself to
providing a catalogue of criminal offences for which amnesty will be
granted. Furthermore, the time period during which amnesty shall be
granted is defined as beginning approximately with the end of the war
in 1999 and continuing until 20 June 2013. The question of the start
date for the application of amnesty is discussed below under Article 2 of
the Law on Amnesty. During this somewhat extensive period of time the
territory of Kosovo has been under the legal jurisdiction of a series of
more or less different authorities culminating in the independent
Republic of Kosovo. The Court notes that the lawfulness of these
successive authorities is not in dispute, and the Law on Amnesty takes
these successive authorities into account with its definitions of a
succession of criminal codes and laws.

The Court is aware of the public and notorious fact that this Law has
raised concerns in civil society and among certain sectors of the
professional and business communities. These concerns relate, inter
alia, to the substantial amount of destruction of private property which
has affected all communities since the war, and for which comparatively
few criminal prosecutions have been successfully concluded. In
addition, there is a prevailing perception that a significant quantity of
unlawful business activities has been in operation during the time
period since the war with harmful consequences for the state budget
and lawful business competition, and with a potentially negative impact
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on public health and well-being. There is some concern that the Law on
Amnesty legitimizes a degree of impunity for such unlawful practices,
irrespective of who has caused them.

To the extent that the amnesty is intended to contribute to a
reconciliation between Kosovo’s communities, the broad amnesty for
destruction and arson of private properties may, in fact, undermine that
objective. To the extent that the amnesty is intended to consolidate the
rule of law and extend the administration of public authority, the broad
amnesty for unlawful professional and business activities may, in
practice, serve to undermine the legal order of Kosovo by effectively
guaranteeing impunity for certain criminal activities. The Court
considers that the Law on Amnesty, as written, could potentially have a
negative impact on the legitimacy of public order in the whole of
Kosovo. This could harm the objective “to create a legal infrastructure
which aims to create a sustainable environment and in view of the rule
of law and order”, as defined in the Explanatory Memorandum.

When considering the Referral, the Court will, therefore, be mindful of
the objectives laid down in the above Explanatory Memorandum, as
well as of the social and political context of Kosovo today.

The principle of amnesty

89.

90.

ol.

92.

As to the principle of amnesty, the Court refers to Article 65 of the
Constitution setting out the competences of the Assembly of Kosovo,
which, in its paragraph 15, provides: “grants amnesty in accordance
with respective law which shall be approved by two-thirds (2/3) of the
votes of all members of the Assembly.”

In the Court’s view, since neither this constitutional provision nor any
other legal provision contains any guidance to the Court as to the
establishment of any principle as to the concept of amnesty laid down in
Article 65.15 of the Constitution, the Court will turn to the relevant
legislation in neighboring countries and internationally accepted
standards in this area.

In this respect, the Court finds that amnesty can be defined as
exempting perpetrators of violations of the law from being prosecuted.

However, amnesty laws must be distinguished from other forms of
impunity, because of the political context in which they are introduced.
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93.

94.

95.

96.

97.

98.

The motives for introducing a law on amnesty are various, but generally
speaking they are introduced for example during conflicts to end the
violence, as part of peace agreements in order to promote reconciliation
between the parties involved, etc. Amnesties cover, beside individuals
who have already been convicted and are serving their sentence, also
individuals who are being investigated or who are yet to be investigated.
In order for the distinction to be made one has to look at the motives
laying behind the introduction of a law on amnesty.

The scope of a law on amnesty varies both as to what acts can be
amnestied, as to whom it applies, as well as to the time period covered.
However, as a general principle, an amnesty by the Parliament must
comply with certain fundamental principles of the rule of law, namely
legality (including transparency), the prohibition of arbitrariness, non-
discrimination and equality before the law.

As to the scope of the law on amnesty, meaning to whom it applies,
generally speaking it can be applied to individuals or to a collective.

As to the acts to which a law on amnesty applies, meaning which crimes
can be amnestied and which cannot, it is noted that there is a list of
current crimes under international law such as gross violations of
human rights, includinggenocide, war crimes, crimes against humanity,
torture and disappearances, where states are obliged to prosecute the
perpetrators. Amnestied crimes of a political nature include treason,
sedition, subversion, rebellion, using false documents, forgery, anti-
government propaganda, possessing illegal weapons, espionage,
membership of banned political or religious organizations, desertion
and defamation. Amnestied crimes of an economic nature are such as
illegal trafficking etc.

Notwithstanding the fact that certain crimes can be amnestied,it is
internationally accepted that the victims must have a right to equal and
effective access to justice in order to be able to obtain adequate, effective
and prompt reparation for the harm suffered and effective access to
relevant information concerning the reparation mecanisms for such
violations.

As to the time period, it can be said, in general, that time limits must
reflect the objectives of the amnesty concerned.

However, as noted above, there is a bare minimum that amnesties
cannot be granted for violations of the right to life and the right to
liberty and security of the person, includingthe right to freedom from
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torture and other forms of ill-treatment. In this respect, the principle of
justice requires that violations of the victim’s rights must be remedied.

The Court notes that the European Court of Human Rights (ECtHR) has
on occasion pronounced on the question of impunity for violations of
the right to freedom from ill-treatment and the right to life. The Court
recalls the judgment in the case of Eski v. Tukey (Application 8354/04,
Judgment of 05 September 2012) where, in relation to ill-treatment, the
EctHR found that:

“32, The Court recalls that where an individual makes a credible
assertion that he has suffered treatment infringing Article 3 at the
hands of the police or other similar agents of the State, that
provision, read in conjunction with the State’s general duty under
Article 1 of the Convention to “secure to everyone within their
jurisdiction the rights and freedoms defined in ... [the] Convention”,
requires by implication that there should be an effective official
investigation. Such an investigation should be capable of leading to
the identification and punishment of those responsible (see Labita
v. Italy [GC], no. 26772/95, § 131, ECHR 2000-1V). According to the
established case-law, this means that the domestic judicial
authorities must on no account be prepared to let the physical or
psychological suffering inflicted go unpunished. This is essential for
maintaining the public’s confidence in, and support for, the rule of
law and for preventing any appearance of the authorities’ tolerance
of or collusion in unlawful acts (see Okkali v. Turkey, no. 5206

§ 65, ECHR 2006-XII (extracts), and Derman, cited above, § 27).
33. It is beyond doubt that a requirement of promptness and
reasonable expedition is implicit in this context. While there may be
obstacles or difficulties which prevent progress in an investigation
in a particular situation, a prompt response by the authorities in
investigating allegations of ill-treatment may generally be
regarded as essential in maintaining public confidence in their
adherence to the rule of law and in preventing any appearance of
collusion in or tolerance of unlawful acts (see Bati and Others, cited
above, § 136).

34. The Court also recalls that when an agent of the State is
accused of crimes that violate Article 3, any ensuing criminal
proceedings and sentencing must not be time-barred and the
granting of amnesty or pardon should not be permissible. It further
reiterates that where a State agent has been charged with crimes
involving torture or ill-treatment, it is of the utmost importance
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that he or she be suspended from duty during the investigation and
trial, and should be dismissed if convicted (see, mutatis
mutandis, Abdiilsamet Yaman v. Turkey, no.32446/96, § 55,
2 November 2004, and Serdar Giizel v. Turkey, no. 39414/06, § 42,
15 March 2011).”

The Court also recalls the judgment of the ECtHR in Sangariyeva and
Others v. Russia (Application no. 1839/04, Judgment of 01 December
2008), where it stated in reference to the right to life and the right to a
remedy, that:

“74. The Court reiterates that Article 2, which safeguards the right
to life and sets out the circumstances when deprivation of life may
be justified, ranks as one of the most fundamental provisions in the
Convention, to which no derogation is permitted. In the light of the
importance of the protection afforded by Article 2, the Court must
subject deprivation of life to the most careful scrutiny, taking into
consideration not only the actions of State agents but also all the
surrounding circumstances (see, among other authorities, McCann
and Others v. the United Kingdom, judgment of 27 September 1995,
Series A no. 324, pp. 45-46, §§ 146-147).

[...]

106. The Court reiterates that Article 13 of the Convention
guarantees the availability at the national level of a remedy to
enforce the substance of the Convention rights and freedoms in
whatever form they might happen to be secured in the domestic
legal order. Given the fundamental importance of the right to
protection of life, Article 13 requires, in addition to the payment of
compensation where appropriate, a thorough and effective
investigation capable of leading to the identification and
punishment of those responsible for the deprivation of life and
infliction of treatment contrary to Article 3, including effective
access for the complainant to the investigation procedure leading to
the 1identification and punishment of those responsible
(see Anguelova v. Bulgaria, no. 38361/97, §§ 161-162, ECHR 2002-
1V; and Siiheyla Aydin v. Turkey, no. 25660/94, § 208, 24 May
2005). The Court further reiterates that the requirements of
Article 13 are broader than a Contracting State’s obligation under
Article 2 to conduct an effective investigation (see Khashiyev and
Akayeuva, cited above, § 183).

107. It follows that in circumstances where, as here, the criminal
investigation into the violent death was ineffective and the
effectiveness of any other remedy that may have existed, including
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civil remedies, was consequently undermined, the State has failed in
its obligation under Article 13 of the Convention.”

Constitutional and Legal Provisions on Amnesty

Albania

101.

102.

103.

In respect of Albania, the Court notes that the Constitution of Albania in
its Article 81.2 (€) provides that a Law on Amnesty is approved by three-
fifths of all members of the Assembly.

In this respect, the Court refers to the Decree No. 7338 of 20 November
1989 and Law 'On the Innocence and Amnesty of those formerly
Convicted and Political Persecuted’, No. 7516 (30 September 1991),
amended by law No. 7660 (14 January 1993) and No. 7719 (8 June
1993).

The Decree No. 7338 of 20 November 1989 reads as follows:

“T..1

Art 1. Those persons sentenced to deprivation of freedom for up to
five-years and those who have been given suspended sentences are
pardoned.

1. Exempted are those persons who have been found guilty of crimes
against the state according to Arts 47-60 of the Penal Code; illicit
appropriation of socialist property according to Arts 61-68 of the
Penal Code; appropriation of private property according to Arts
101-102 of the Penal Code; as well as those persons who have been
given uncommutable sentences for various repeated penal offences.

2. All of those persons sentenced who will have reached the age of
18 by 20 Nov 1989 are pardoned.

3. Those persons sentenced to deprivation of freedom who will have
reached the age of 60 by 20 Nov 1989 are pardoned.

4. All women sentenced to deprivation of freedom for up to 15
years, those who have received lesser sentences, and those who
have been given conditional sentences are pardoned.
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[.]”

104. The Law 'On the Innocence and Amnesty of those formerly Convicted
and Political Persecuted', No. 7516 (30 September 1991), amended by
law No. 7660 (14 January 1993) and No. 7719 (8 June 1993) reads as
follows:

“q...]
Article 1

All persons sentenced for agitation and propaganda against the
state; fleeing the country; sabotage; creating or participating in
political organizations; failing to report crimes against the state;
slander and insults against the highest state and party organs; and
violations of Decree 7,459 On the Respect and Protection of
Monuments Connected With National History and State Symbols
and of Decree 7,408 On Assemblies, Gatherings and
Demonstrations of Citizens in Public Places, are innocent and are
considered for moral, political and social purposes as not having
been convicted.

Article 2

All Albanian citizens who fled Albania because of their political
convictions or activities during the war or between the liberation
and the date on which this law comes into effect, and who did not
commit acts of terrorism or diversion that led to deaths or serious
consequences, and all those who have illegally crossed the border,
are innocent. All others are amnestied.

Exclusions:

Excluded persons convicted of terrorist acts that resulted in deaths
or serious consequences. {Law No 7660 (14 Jan 1993)} Excludes
those sentenced for organization or participation in uprisings,
organization and participation in armed gangs, for hostile activity
during the war, for organization and participation in a military
conflict or coup d’état, for espionage, terror and diversion.

[..T”

Bosnia and Herzegovina
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In respect of Bosnia and Herzegovina, the Court notes that its
Constitution does not contain any provision in regard to amnesty or
pardon. However, the Dayton Peace Agreement in its Annex 7 -
Agreement on Refugees and Displaced Persons, Article VI states:

“Any returning refugee or displaced person charged with a crime,
other than a serious violation of international humanitarian law as
defined in the Statute of the International Tribunal for the Former
Yugoslavia since January 1, 1991 or a common crime unrelated to
the conflict, shall upon return enjoy an amnesty. In no case shall
charges for crimes be imposed for political or other inappropriate
reasons or to circumvent the application of the amnesty.”

As a result, both Entities of Bosnia and Herzegovina, the Federation of
Bosnia and Herzegovina and the Republika Srpska, adopted laws on
amnesty in July 1996. According to Article 1 of the Federation Amnesty
Law: “Shall completely relieve from criminal prosecution or completely
relieve from the imposed sentence or the non-served part of the
sentence all persons who in the period between 1 January 1991 and 22
December 1995 committed any of the criminal acts laid down in the
appropriate Criminal Code (article 1).” This amnesty includes almost
anybody who committed a crime between 1 January 1991 and 22
December 1995, although certain very serious crimes, as stated in this
Federation Amnesty Law, are exempted:“Excludes ‘criminal acts
against humanity and international law under chapter XVI of the
adopted Criminal Code of the SFRJ, crimes defined under the Statute of
the International Tribunal for the Former Yugoslavia’. Excludes acts of
genocide, war crimes, and crimes against humanity, as well as acts of
terrorism, acts against sexual freedom, prevention of return of
refugees and displaced persons, violence in family, money laundering,
and attacking a tax official on duty.”

Croatia

107.

108.

In respect of Croatia, the Court notes that the Constitution of the
Republic of Croatia grants competencies to the House of
Representatives to grant amnesty for criminal offenses (Article 80 of the
Constitution of Croatia).

In this respect, the Court refers to the Croatian Law on General Amnesty
of 20 September 1996, No. 80/96, which reads as follows:
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“q...]
Article 1

This Act grants general amnesty from criminal prosecution and
proceedings against perpetrators of criminal acts committed
during aggression, armed rebellion or armed conflicts, or related to
aggression, armed rebellion or armed conflicts in the Republic of
Croatia. The amnesty also relates to the execution of the final
verdict passed against the perpetrators of criminal acts referred to
in Paragraph 1 of this Article. The amnesty from criminal
prosecution and proceedings relates to acts committed in the period
from August 17, 1990 to August 23, 1996.

Article 2

Criminal prosecution shall not be undertaken and criminal
proceedings shall not be initiated against the perpetrators of
criminal acts referred to in Article 1 of this Act. If criminal
prosecution has been undertaken it shall be stopped, and if criminal
proceedings have been initiated, the proceedings shall be stopped ex
officio by a court ruling. If the person to whom the amnesty from
Paragraph 1 of this Article is related is deprived of liberty, the
person shall be released by a court ruling.

Article 3

The amnesty for criminal acts referred to in Article 1 of this Act
excludes perpetrators of the most serious violations of
humanitarian law having the characteristics of war crimes,
specifically the criminal act of genocide under Article 119, war
crimes against the civilian population under Article 120, war
crimes against the wounded and sick under Article 121, war crimes
against prisoners of war under Article 122, organising groups and
instigating the committing of genocide and war crimes under
Article 123, unlawful killing and wounding of an enemy under
Article 124, illegal seizure of possessions belonging to those killed
and wounded on the battlefield under Article 125, use of prohibited
combat means under Article 126, violation of parliamentarians
under Article 127, cruel treatment of the wounded, sick, and
prisoners of war under Article 128, unjustified delay of the
repatriation of prisoners of war under Article 129, destruction of
cultural and historical monuments under Article 130, instigation of
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war of aggression under Article 131, abuse of international symbols
under Article 132, racial and other discrimination under Article 133,
establishing slavery and the transport of enslaved persons under
Article 134, international terrorism under Article 135,
endangerment of persons under international protection under
Article 136, taking of hostages under Article 137 of the Basic
Criminal Code of the Republic of Croatia (Narodne Novine, No.
31/93 - revised text, 35/93, 108/95, 16/96, and 28/96), as well as
the criminal act of terrorism regulated by provisions of
international law. The Amnesty excludes the perpetrators of other
criminal acts stipulated in the Basic Criminal Code of the Republic
of Croatia (Narodne Novine, No. 31/93 - revised text 35/93.,
108/95., 16/96., and 28/96.) and the Criminal Law of the Republic
of Croatia (Narodne Novine, No. 32/93. - revised text, 38/93.,
28/96. And 30/96) which were not committed during aggression,
armed rebellion, or armed conflicts or are not related to
aggression, armed rebellion, or armed conflicts in the Republic of
Croatia.

The provisions of the Law on Criminal Proceedings (Narodne
Novine No. 34/93 — revised text, 38/93, 25/94, 28/96) on repeating
proceedings shall be applied for persons who by a final verdict are
sentenced in absence for criminal acts from Paragraph 1 of the
Article herein, whereby the deadline from Article 398, Paragraph 1,
of that Law begins when the Act herein enters into effect.

[..]7
Greece

109. In respect of Greece, the Court notes that Article 47 of the Constitution
provides that Amnesty may be granted only for political crimes, by
statute passed by the Plenum of the Parliament with a majority of three-
fifths of the total number of members. However, Article 47 also provides
that amnesty for ordinary crimes may not be granted even by law.

Macedonia

110. In the Republic of Macedonia Article 68 of their Constitution provides
that the Assembly of the Republic of Macedonia proclaims amnesties.



BULLETIN OF CASE LAW| 346

111.  In this respect, the Court refers to the Macedonian Law on Amnesty of 7
March 2002 which reads as follows:

“..]
Article 1

This law exempts from prosecution, discontinues the criminal
proceedings and fully exempts from execution of the sentence to
imprisonment (hereinafter: amnesty), citizens of the Republic of
Macedonia, persons with lawful residence, as well as persons that
have property or family in the Republic of Macedonia (hereinafter:
persons), for whom there is a reasonable doubt that they have
prepared or committed criminal acts related to the conflict in the
year 2001, conclusive of 26 September 2001.

The amnesty also applies to persons who have prepared or
committed criminal acts related to the conflict in the year 2001
before the 1st of January 2001.

With the amnesty mentioned in paragraph 1 and 2 of this Article:

- persons for whom there is a reasonable doubt that they have
prepared or committed criminal acts related to the conflict until
26th September 2002 are exempted from prosecution for criminal
acts pursuant to the Criminal Code and other law of the Republic of
Macedonia;

- the criminal proceedings for criminal acts pursuant to the
Criminal Code and other law of the Republic of Macedonia against
persons for whom there is a reasonable doubt that they have
prepared or committed criminal acts related to the conflict until 26
September 2001 are discontinued;

- persons who have prepared or committed criminal acts related to
the conflict until 26 September 2001, are fully exempted from the
execution of the sentence to imprisonment for criminal acts
pursuant to the Criminal Code and other law of the Republic of
Macedonia; and

- It is determined that the convicting verdict be deleted and and that
the legal consequences of the convicting verdict be repealed,
conclusive of 26 September 2001.
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Exclusions:

The provisions of paragraphs 1, 2 and 3 of this Article do not apply
to persons who have committed criminal acts related to and in
connection with the conflict in the year 2001, which are under the
jurisdiction of and for which the 1991 International Tribunal for
Prosecution of Persons Responsible for Serious Violation of
International Humanitarian Law in the Territory of Former
Yugoslavia, will instigate proceedings.

[.1”

From the above-mentioned examples, the Court notes that different
countries have chosen different methods of regulating the issue of
amnesty both in their constitutions and respective laws. Some of the
countries (Macedonia, Croatia) chose in their constitutions a very
general formulation to grant this competence to their national
parliaments, whilst Greece does specify which crimes cannot be
amnestied in any circumstance, like ordinary crimes. On the other hand,
the Albanian constitution contains a general formulation, butadds that
amnesty laws cannot be subject to a referendum.

Amnesty laws of some other countries specifically cover political or
conflict-related crimes, by referring to the factual context without
referring to specifically prescribed offenses. For example, a Liberia 1993
amnesty covers “all persons and parties involved in the Liberian civil
conflict,”whereas an Angola 1994 amnesty encompasses “illegal acts
committed. . . in the context of the current conflict,” and an Albania
1997 “crimes connected to the popular revolt.”

Another approach, which is more common and more reliable, involves
both to refer to a specific context or event and to expressly limit the
application to particular types of offenses. For example, in some cases,
an exhaustive list of specific crimes of an inherently political nature is
given without any reference to a person’s motivation. Thus, a Brazil
1979 amnesty includes military desertion and a series of other
inherently political crimes without reference to any motivation. In other
cases, specific political crimes are listed but in a non-exhaustive fashion.
The France 1962 amnesty covers infractions committed in the context of
operations for the maintenance of order and directed against the
Algerian insurrection, provided they were committed before March 20,
1962. The Greece 1974 amnesty covers a variety of specific crimes, such



BULLETIN OF CASE LAW| 348

115.

116.

117.

as sedition and treason, which are punishable under the Criminal Code
and Military Code, together with “other acts having to do with the
situation of 21 April 1967 which were intended to overthrow the status

”

quo.

However, there are cases where the amnesty laws expressed explicitly
that the political motivation element is required to grant amnesty for a
criminal act. For example, a Romania 1990 amnesty covers political
offenses defined as “deeds that had as their purpose (a) protest against
dictatorship, the cult of personality, terror or the abuse of power by the
authorities; (b) the respect of fundamental human rights and
freedoms, exercising political, economic, social and cultural rights, or
abolishing of discriminatory practices; (c) the satisfaction of
democratic claims.” The South Africa 1995 amnesty covers acts,
omissions, and offenses “associated with political objectives and
committed in the course of conflicts in the past,” and then it provides a
long list of related criteria. That list includes, importantly, a
proportionality requirement between the (political) act and the political
objective. In other cases, by contrast, the requirement of a political
motivation is expressed in more simple terms. For example, the
Guatemala 1996 amnesty simply provides that, for state actors, the
crime must have had a political and not a personal motive. The
Philippines 2000 amnesty covers crimes committed “in pursuit of
political beliefs,” and it expressly excludes crimes committed “for
personal ends.”

In view of the above references, the Court is of the opinion that, in
general, amnesty can be granted for a variety of reasons. Although it
appears that amnesty is usually granted for offenses which are
considered political or connected to a particular conflict, amnesty for
economic or ordinary crimes are also not uncommon. However, what
must be inherent in all laws on amnesty is clarity and transparency. Not
only the amnestied perpetrators have the right to know how the relevant
law on amnesty will be applied to them, also the victims of such
perpetrators are entitled to know in what manner they will be
compensated for any damage inflicted upon them and through which
efficient and effective legal mechanism.

The Court notes that paragraph 1 of Article 2 [Amnesty] of the Law on
Amnesty provides that, “All perpetrators of offenses listed in Article 3
that were committed before 20 June 2013 shall be granted a complete
exemption from criminal prosecution or from the execution of
punishment for such offenses, in accordance with the terms and
conditions of Article 3 of this law.”
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In the Court’s opinion, this can only mean that perpetrators of criminal
offenses mentioned by the Law will no longer be punished for having
committed such an offense, but will continue to be accountable for the
damage they have caused or for the fulfillment of obligations they have
omitted. The intention of the legislator to ensure that the results of
criminal acts would not be affected by the amnesty for the criminal
offence itself can be understood with reference to Article 9 [Finality of
Confiscation] of the Law on Amnesty, which stipulates that,

“Regardless of the application of amnesty under this law to any
criminal offence, if an object has been confiscated in accordance
with the law during the criminal proceedings based in whole or in
part on that criminal offence, the person receiving amnesty does
not have a right to the return of that confiscated object.”

In the Court’s understanding, for example, taxpayers who fall under the
ambit of Article 3 of the Law should not expect that they do no longer
need to pay the taxes due to the state of Kosovo until 20 June 2013. On
the contrary, Article 2 of the Law can only be understood to mean that,
though tax evaders are no longer penalized, they are not amnestied from
rectifying their omissions in tax payments. If not, this would create an
unjustified inequality amongst taxpayers. The same is true for crimes
for personal gain/greed.

In the same spirit, the perpetrators of amnestied offenses having caused
damage to third parties should remain accountable for paying
compensation to the victims who should have an efficient and effective
legal remedy to satisfy their rights.

Moreover, also in cases where the perpetrators of, for instance, falsified
documents have been amnestied, but where the Law is silent on the way
in which the products of the amnestied crimes could be annihilated, a
mechanism should be available, whereby the products of amnestied
crimes can be identified and taken out of circulation or be destroyed. If
not, these products risk to continue to be used as evidence, thereby
compromising the legal foundations of Kosovo as a state governed by
the rule of law.

Mindful of these considerations and the objectives of the Law
mentioned above, the Court will now review the constitutionality of Law
No. 04/L-209, On Amnesty, adopted by the Assembly on 11 July 2013.
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Merits of the Referral

123. The Court notes that the Applicants allege that Law No. 04/L-209, On
Amnesty, is in violation of the Constitution as regards its substance and
the procedure followed for adopting the law.

As to the substance of the contested Law

124. The Applicants maintain with respect to the amnestied crimes under the
Law on Amnesty that they are in violation of Article 31, paragraphs 1
and 2, Article 32, and Article 24, paragraphs 1 and 2, of the
Constitution, as well as Article 6, paragraph 1, in conjunction with
Articles 13 and 14 of the European Convention on Human Rights and
Fundamental Freedoms (ECHR). The Applicants also allege that some
of the amnestied crimes are in violation of Article 1 of the First Protocol
to the ECHR.

125. Article 31 [Right to Fair and Impartial Trial] of the Constitution
provides, in its paragraphs 1 and 2, that:

“1. Everyone shall be guaranteed equal protection of rights in the
proceedings before courts, other state authorities and holders of
public powers.

2. Everyone is entitled to a fair and impartial public hearing as to
the determination of one’s rights and obligations or as to any
criminal charges within a reasonable time by an independent and
impartial tribunal established by law.”

126. Article 32 [Right to Legal Remedies] of the Constitution provides that:
“Every person has the right to pursue legal remedies against
judicial and administrative decisions which infringe on his/her

rights or interests, in the manner provided by law.”

127. Article 24 [Equality Before the Law] of the Constitution, in its
paragraphs 1 and 2, provides that:

“1. All are equal before the law. Everyone enjoys the right to equal
legal protection without discrimination.

2. No one shall be discriminated against on grounds of race, color,
gender, language, religion, political or other opinion, national or
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social origin, relations to any community, property, economic and
social condition, sexual orientation, birth, disability or other
personal status.”

Article 6, paragraph 1, of the ECHR provides, in its relevant first
sentence, that:

“In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and
public hearing within a reasonable time by an independent and
impartial tribunal established by law. [...]”

Article 13 of the ECHR provides that:

“Everyone whose rights and freedoms as set forth in this
Convention are violated shall have an effective remedy before a
national authority notwithstanding that the violation has been
committed by persons acting in an official capacity.”

Article 14 of the ECHR provides that:

“The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground
such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national
minority, property, birth or other status.”

Article 1 of the First Protocol to the ECHR provides that:

“Every natural or legal person is entitled to the peaceful enjoyment
of his possessions. No one shall be deprived of his possessions except
in the public interest and subject to the conditions provided for by
law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the
right of the state to enforce such laws as it deems necessary to
control the use of property in accordance with the general interest
or to secure payment of taxes or other contributions or penalties.”

However, the Court will first make some preliminary observations as to
the generally established principles in respect to amnesty.
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133.

134.

135.

As a first preliminary observation, the Court recalls Article 55
[Limitations on Fundamental Rights and Freedoms] of the Constitution
which provides:

“1. Fundamental rights and freedoms guaranteed by this
Constitution may only be limited by law.

2. Fundamental rights and freedoms guaranteed by this
Constitution may be limited to the extent necessary for the
fulfillment of the purpose of the limitation in an open and
democratic society.

3. Fundamental rights and freedoms guaranteed by this
Constitution may not be limited for purposes other than those for
which they were provided.

4. In cases of limitations of human rights or the interpretation of
those limitations; all public authorities, and in particular courts,
shall pay special attention to the essence of the right limited, the
importance of the purpose of the limitation, the nature and extent of
the limitation, the relation between the limitation and the purpose
to be achieved and the review of the possibility of achieving the
purpose with a lesser limitation.

5. The limitation of fundamental rights and freedoms guaranteed
by this Constitution shall in no way deny the essence of the
guaranteed right.”

In this respect, the Court notes that, as it stated in Case KO 131/12 (see
Case KO 131/12, Applicant Dr. Shaip Muja and 11 Deputies of the
Assembly of the Republic of Kosovo, Judgment of 15 April 2013), a law
when limiting fundamental rights and freedoms must fulfill the
conditions as prescribed by the abovementioned Article.

As a second preliminary observation, the Court recalls the case of
Centro Europa 7 S.R.L. and di Stefano v. Italy (Application no.
38433/09, Judgment of 7 June 2012) whereby the ECtHR held that,

"141. [...] a norm cannot be regarded as a "law" unless it is
formulated with sufficient precision to enable the citizen to regulate
his conduct: he must be able -if need be with appropriate advice - to
foresee, to a degree that is reasonable in the circumstances, the
consequences which a given action may entail. Those consequences
need not be foreseeable with absolute certainty: experience shows
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this to be unattainable. Again, whilst certainty is highly desirable, it
may bring in its train excessive rigidity and the law must be able to
keep pace with changing circumstances. Accordingly, many laws
are inevitably couched in terms which, to a greater or lesser extent,
are vague and whose interpretation and application are questions
of practice. The level of precision required of domestic legislation -
which cannot in any case provide for every eventuality -depends on
a considerable degree on the content of the law in question, the field
it is designed to cover and the number and status of those to whom
it is addressed."

Amnesty and the Rule of Law — General Observations

136.

137.

The Court notes that the Applicants’ allegations concern primarily the
right of victims of the amnestied crimes to have access to a court to seek
reparation for the damage they may have suffered as a result of these
crimes. This is fundamentally an argument concerning a violation of the
rights to a fair hearing guaranteed by Article 31 of the Constitution and
Article 6(1) of the ECHR.

As noted above, the right to a legal remedy, as provided in Article 32 of
the Constitution and Article 13 of the ECHR, requires that the damage
suffered by an individual can be attributed to the state and/or its agents.
Any crimes which rise to the level of serious violations of the right to life
or freedom from ill-treatment are excluded from amnesty by Article 4 of
the Law. Therefore, the Court finds that the right to a legal remedy does
not apply to the criminal offences foreseen in the Law on Amnesty, and
this argument must be dismissed as manifestly ill-founded. For the
same reasons, the arguments related to discrimination in conjunction
with the right to a remedy, as guaranteed by Article 24 of the
Constitution and Article 14 of the ECHR must also be rejected as
manifestly ill-founded.

Regarding the right to access to a court, the Court notes the ECtHR
judgment in Ashingdane v. United Kingdom (Application 8225/78,
Judgment of 28 May 1985), where the ECtHR stated that:

“57. [...] Certainly, the right of access to the courts is not absolute
but may be subject to limitations; these are permitted by
implication since the right of access "by its very nature calls for
regulation by the State, regulation which may vary in time and in
place according to the needs and resources of the community and of
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individuals" (see the above-mentioned Golder judgment, p. 19,
para. 38, quoting the "Belgian Linguistic" judgment of 23 July
1968, Series A no. 6, p. 32, para. 5). [...]

Nonetheless, the limitations applied must not restrict or reduce the
access left to the individual in such a way or to such an extent that
the very essence of the right is impaired. [...]

Furthermore, a limitation will not be compatible with Article 6
para. 1 (art. 6-1) if it does not pursue a legitimate aim and if there is
not a reasonable relationship of proportionality between the means
employed and the aim sought to be achieved.”

The question arises whether the amnesty foreseen by the Law on
Amnesty would restrict or reduce the access left to individuals for access
to a court to such an extent that the very essence of the right is
impaired.

The Court recalls the judgme