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In 
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of Prishtina "Hasan Prishtina", of 19 March 2019 
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composed of: 
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Bajram Ljatifi, Deputy President 
Bekim Sejdiu, Judge 
Selvete Gerxhaliu-Krasniqi, Judge 
Gresa Caka-Nimani, Judge 
Safet Hoxha, Judge 
Radomir Laban, Judge 
Remzije Istrefi-Peci, Judge, and 
Nexhmi Rexhepi, Judge 

Applicant 

1. 	 The Referral was submitted by Antigona Gerqari (hereinafter: the Applicant), 
from Prishtina. 



Challenged decision 

2. 	 The Applicant challenges Decision No. 677 of the Senate of the University of 
Prishtina "Hasan Prishtina" (hereinafter: the UP Senate), of 19 March 2019. 

Subject matter 

3. 	 The subject matter is the constitutional review of Decision No. 677 of the UP 
Senate, of 19 March 2019 concerning the rejection of the Applicant's appeal for 
election to the position of the Assistant Professor at the Faculty of Medicine. 

Legal basis 

4. 	 The Referral is based on paragraphs 1 and 7 of Article 113 [Jurisdiction and 
Authorized Parties] of the Constitution, Articles 22 [Processing Referrals] and 
47 [Individual Requests] of Law No. 03/L-121 on the Constitutional Court of 
the Republic of Kosovo (hereinafter: the Law) and Rule 32 [Filing of Referrals 
and Replies] of the Rules of Procedure of the Constitutional Court of the 
Republic of Kosovo (hereinafter: the Rules of Procedure). 

Proceedings before the Court 

5. 	 On 24 April 2019, the Applicant submitted the Referral to the Court. 

6. 	 On 26 April 2019, the President of the Court appointed Judge Bajram Ljatifi as 
Judge Rapporteur, On the same date, the President appointed the Review 
Panel composed of Judges: Bekim Sejdiu (Presiding), Gresa Caka Nimani and 
Safet Hoxha. 

7. 	 On 29 July 2019, the Court notified the Applicant about the registration of the 
Referral and sent a copy of the Referral to the Senate of the UP. 

8. 	 On 27 November 2019, the Review Panel considered the report of the Judge 
Rapporteur and unanimously recommended to the Court the inadmissibility of 
the Referral. 

Summary of facts 

9. 	 From the documents included in the Referral, it follows that on 13 December 
2018, the UP Senate notified the Applicant that for the position of the teacher 
for the subjects "Dermatovenerology" and "Inherited Dermatosis", at the 
Faculty of Medicine elected the candidate MF in the academic position 
"Associate Professor". 

10. 	 The Applicant was informed that she could appeal within fifteen (15) days of 
the date of receipt of the decision to the Complaints and Appeals Commission 
of the UP Senate. 

11. 	 On 2 February 2019, the Complaints and Appeals Commission of the UP 
Senate issued report-proposal ref. no. 01/345, for rejecting the Applicant's 
appeal as ungrounded. 
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12. 	 On 19 March 2019, the UP Senate by Decision No. 677 approved the proposal 
of the Complaints and Appeals Commission of the UP Senate to reject as 
ungrounded the Applicant's appeal. 

Applicant's allegations 

13· 	 The Applicant alleges that: "[. ..J Article 177 of the UP Statute and the 
Regulation for the Selection and Appointment and Promotion of Academic 
Staff in the UP Article 6 subparagraph 1.5 states as an exclusion criterion the 
age in situations when the candidate is applying for employmentfor the first 
time in the UP and as such cannot be applied to me". 

14· 	 The Applicant alleges that she was discriminated against: "[..J the reason for 
my refusal, if it were not a fictitious, premeditated and ultimately malicious 
reason, suggests that I as a candidate have no reason to apply in future 
vacancies because then I will be even older [. ..Jdecision of this commission is 
approved as a definitive action by accepting age-based discrimination as a 
criterion [. ..J only in my case we have selection of staff of my age and older 
published in the same bulletin". 

15. 	 The Applicant refers to the provision of Article 2 of the Anti-Discrimination 
Law No. 2004/3, which provides that equal treatment means that there should 
be no direct or indirect discrimination on the basis of, inter alia, age. 

Admissibility of the Referral 

16. 	 The Court first examines whether the Applicant has fulfilled the admissibility 
requirements established in the Constitution, and further specified in the Law 
and foreseen in the Rules of Procedure. 

17- The Court refers to paragraphs 1 and 7 of Article 113 [Jurisdiction and 
Authorized Parties] of the Constitution which establish: 

"(1) The Constitutional Court decides only on matters referred to the court 
in a legal manner by authorized parties". 

[. ..J 

(7) Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion ofall legal remedies provided by law". 

18. 	 The Court further refers to the admissibility requirements as provided by Law. 
In this regard, the Court first refers to Article 47 [Individual Requests], which 
foresees: 

Article 47 [Individual Requests] 

"1. Every individual is entitled to request from the Constitutional Court 
legal protection when he considers that his/her individual rights and 
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freedoms guaranteed by the Constitution are violated by a public 
authority. 

2. The individual may submit the referral in question only after he/she has 
exhausted all the legal remedies provided by the law". 

19. 	 The Court also refers to Rule 39 (1) (b) of the Rules of Procedure, which 
specifies: 

"(1) The Court may consider a referral as admissible if: 

[. ..J 

(b) all effective remedies that are available under the law against the 
judgment or decision challenged have been exhausted". 

20. 	 In assessing whether the Applicant meets the constitutional and legal criteria 
for assessing the constitutionality of her Referral, the Court recalls that based 
on Article 113 of the Constitution, individuals are authorized to refer violations 
by "public authorities" of their individual rights and freedoms guaranteed by 
the Constitution, but only after exhaustion of all legal remedies provided by 
law. The same criterion is also established in Article 47 of the Law. In the 
circumstances of the present case, the Court considers that the Applicant has 
not exhausted all legal remedies available to her under the applicable laws in 
Kosovo, and in accordance with Article 113.7 of the Constitution and Article 
47.2 of the Law. 

21. 	 In this regard, based on the documents contained in the Referral, the Court 
notes that the Applicant submitted the Referral to the Court, and has not 
previously initiated administrative proceedings before the regular courts in 
order to challenge the decision of the UP Senate No. 667 of 19 March 2019. 

22. 	 Based on the foregoing, the Applicant's allegations of discrimination based on 
her age are premature and that the Court - in accordance with the principle of 
subsidiarity - cannot assess these allegations without first having been raised 
and assessed by the regular courts. (see the Constitutional Court of the 
Republic of Kosovo: Case No. KI89/15 Applicant Fatmir Koci, Resolution on 
Inadmissibility, of 22 March 2016, paragraph 35). 

23. 	 The principle of subsidiarity requires that the Applicant exhausts all procedural 
possibilities in the regular proceedings, in order to prevent the violation of the 
Constitution or, if any, to remedy such constitutional violation. Otherwise, the 
Applicant is liable to have her respective case declared inadmissible by the 
Constitutional Court, when failing to avail herself of the regular proceedings or 
failing to report alleged violations in the regular proceedings. (See, Resolution 
in Case KII39/12, Besnik Asllani, Assessment of Judgment PKL. no. 111/2012 
of the Supreme Court, of 30 November 2012, paragraph 45; Resolution in Case 
No. KI07/09, Deme Kurbogaj and Besnik Kurbogaj, Assessment of Judgment 
Pkl. No. 61/07 of the Supreme Court, of 24 November 2008, paragraph 18; 
Resolution in Case No. KI89/15, Fatmir Koci, Assessment of Judgment PAKR. 
No. 473/2014 ofthe Court of Appeals, of 21 November 2014, paragraph 35; and 
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see mutatis mutandis, Selmouni v. France, [GC] paragraph 74; Kudla v. 
Poland [GC] § 152; Andrashik and Others v. Slovakia [Decision]). 

24. 	 The Court wishes to emphasize that the rationale for the exhaustion rule, as 
interpreted by the European Court of Human Rights, is to afford the relevant 
authorities, including the courts, the opportunity to prevent or put right the 
alleged violation of the Constitution. The rule is based on the assumption, that 
the Kosovo legal order will provide an effective legal remedy for violations of 
the constitutional rights (see, mutatis mutandis, ECtHR, Selmouni v. France, 
No. 25803/94, Decision of 28 July 1999). 

25. 	 The Court also notes that the Applicant did not do everything that could be 
reasonably expected of her in relation to exhaustion of legal remedies (see, 
ECtHR, Case D.H. and Others v. the Czech Republic, Judgment of 13 
November 2007, paragraph 116), or that there existed special circumstances 
absolving the Applicant from the requirement to exhaust all legal remedies (see 
Case No. KI116/14, Applicant Fadil Selmanaj, Resolution of the Constitutional 
Court of 26 January 2015, paragraph 46). 

26. Based on foregoing, the Referral on the constitutional basis, due to the failure 
to exhaust all legal remedies, is to be declared inadmissible in accordance with 
Article 113.7 of the Constitution, Articles 20 and 47 of the Law and Rule 39 (1) 
(b) of the Rules of Proced ure. 
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FOR THESE REASONS 


The Constitutional Court, in accordance with Article 113.7 of the Constitution, 
Articles 20 and 47 of the Law, and Rule 39 (1) (b) of the Rules of Procedure, on 27 

November 2019, unanimously 

DECIDES 

I. TO DECLARE the Referral inadmissible; 

II. TO NOTIFY this decision to the parties; 

III. 	 TO PUBLISH this Decision in the Official Gazette in accordance ""ith 
Article 20-4 of the Law; 

IV. 	 This Decision is effective immediately. 

Judge Rapporteur 	 President of the Constitutional Court 

Bajram Ljatifi ,... --~---""1\rta Rama-Hajrizi 
r 
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