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Applicant 

1. The Referral was submitted by Nairn Osmani, who is represented by Teki 
Bokshi, a lawyer from Gjakova (hereinafter: the Applicant). 
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Challenged decision 

2. The Applicant challenges Judgment Pml. No. 36/2018 of the Supreme Court of 
Kosovo (hereinafter: the Supreme Court) of 30 April 2018, which rejected the 
Applicant's request for protection of legality as ungrounded. The Applicant was 
served with the challenged Judgment on 17 July 2018. 

Subject matter 

3. The subject matter of the Referral is the constitutional review of the challenged 
decision, which allegedly violates the Applicant's rights guaranteed by Article 
21 [General Principles], Article 22 [Direct Applicability of International 
Agreements and Instruments], Article 31 [Right to Fair and Impartial Trial] of 
the Constitution of the Republic of Kosovo (hereinafter: the Constitution), in 
conjunction with Article 6 (Right to a fair trial) of the European Convention for 
the Protection of Human Rights and Fundamental Freedoms (hereinafter: the 
ECHR), Article 11 of the Universal Declaration of Human Rights (hereinafter: 
the UDHR), and Article 14 of the International Covenant on Civil and Political 
Rights (hereinafter: ICCPR), as well as Articles 53 [Interpretation of Human 
Rights Provisions] and 54 [Judicial Protection of Rights] of the Constitution. 

Legal basis 

4. The Referral is based on paragraph 7 of Article 113 [Jurisdiction and 
Authorized Parties] of the Constitution, Articles 22 [Processing Referrals] and 
47 [Individual Requests] of the Law No. 03/L-121 on the Constitutional Court 
of the Republic of Kosovo (hereinafter: the Law) and Rule 32 [Filing of 
Referrals and Replies] of the Rules of Procedure of the Constitutional Court of 
the Republic of Kosovo (hereinafter: the Rules of Procedure). 

Proceedings before the Constitutional Court 

5. On 13 September 2018, the Applicant submitted the Referral to the 
Constitutional Court of the Republic of Kosovo (hereinafter: the Court). 

6. On 9 October 2018, the President of the Court appointed Judge Bajram Ljatifi 
as Judge Rapporteur and the Review Panel composed of Judges: Bekim Sejdiu 
(Presiding), Selvete Gerxhaliu-Krasniqi and Gresa Caka-Nimani (members). 

7. On 14 November 2018, the Court notified the Applicant's representative about 
the registration of the Referral and requested him to submit to the Court the 
completed referral form, a copy of Judgment P. No. 649/2016 of the Basic 
Court in Gjakova, of 23 August 2017, his appeal filed with the Court of Appeals, 
and the request for protection of legality filed with the Supreme Court of 
Kosovo. On the same date, the Court notified the Supreme Court about the 
registration of the Referral. 

8. On 26 November 2018, the Court received the requested documents from the 
Applicant's representative. 
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9. On 18 December 2019, the Review Panel considered the report of the Judge 
Rapporteur and unanimously recommended to the Court the inadmissibility of 
the Referral. 

Summary of facts 

10. On 27 October 2016, the Basic Prosecution, the Department of Serious Crimes 
in Gjakova filed the Indictment (PP. No. 438) against the Applicant on the 
grounds that he, in co-perpetration, committed the criminal offense of "light 
bodily injury" under Article 188, paragraph 1 in conjunction with Article 31 of 
the Criminal Code of the Republic of Kosovo (hereinafter: the CCRK). With the 
same indictment for co-perpetration of the same aforementioned criminal 
offense two other persons were charged. 

11. On 23 August 2017, the Basic Court in Gjakova, General Department 
(hereinafter: the Basic Court), by Judgment P. No. 649/2016 found the 
Applicant guilty of having committed the criminal offense of "light bodily 
injury" in co-perpetration and sentenced him to one hundred and eighty (180) 
days of imprisonment. 

12. On an unspecified date, against the abovementioned Judgment of the Basic 
Court the Applicant and L.P. filed a "joint appeal" with the Court of Appeals 
due to the decision on the length of punishment in . the Court of Appeals. In 
their appeal, the Applicant and L.P. stated that the Court, as an additional 
mitigating circumstance, should also take into account the fact that with the 
injured party "there are [no] deteriorated relations", and therefore proposed 
that the more lenient punishment, namely the fine, would achieve the purpose 
of punishment. 

13. On 9 October 2017, the Appellate Prosecution [Document PPA/II NO. 1126/17] 
proposed to the Court of Appeals to reject the appeal, filed by the Applicant 
and L.P. 

14. On 21 November 2017, the Court of Appeals by Judgment PAL No. 1110/2017 
rejected the appeal filed by the Applicant and L. P. as ungrounded. 

15. The Court of Appeals held that the Applicant's allegations regarding the 
conviction are not well founded. The Court of Appeals further held that the 
court of first instance, namely the Basic Court in relation to the "issue of 
measurement of the type and amount of punishment" had rightly assessed all 
the circumstances in accordance with Articles 73 and 74 of the CCK, which 
affect the severity of the sentence, including both mitigating and aggravating 
circumstances, which also affect the achievement of the purpose of the 
sentence in accordance with Article 34 of the CCK. 

16. As to the request of the Applicant and of L.P. and for the conversion of the 
imprisonment sentence into a fine, the Court held that such a request should 
have been submitted to the first instance court, namely the Basic Court after 
the pronouncement of punishment. 
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17. On an unspecified date, the Applicant against Judgment PAL No. 1110/2017 of 
the Court of Appeals of 21 November 2017 and Judgment P. No. 649/2016 of 
the Basic Court of 23 August 2018, filed a request for protection oflegality with 
the Supreme Court. 

18. In his request for protection of legality, the Applicant alleged essential 
violations of criminal law and criminal procedure provisions. The Applicant in 
his request for protection of legality specifically alleged the following: 

(i) According to him, the Criminal Procedure Code of Kosovo (hereinafter: 
the CPCK) does not provide for the possibility of filing a joint appeal. 
According to the Applicant, this irregularity should have been eliminated 
by the first instance court, namely the Basic Court, and if this was not 
done by the first instance court, the Court of Appeals should have 
eliminated this irregularity; 

(ii) Contrary to Article 55, paragraph 1 of the CPCK, which provides that "In 
criminal proceedings a defense counsel is not allowed to represent two 
or more defendants in the same case [ ... J" the panel session of the Court 
of Appeals was attended by the Applicant's defense counsel who 
remained with the joint appeal filed by the Applicant and L.P. 

(iii) With regard to the finding of the Court of Appeals that the request for the 
replacement of the imprisonment punishment with a fine after the 
pronouncement of the sentence was to be filed with the first instance 
court, namely the Basic Court, the Applicant alleges that the provisions of 
the CCK do not limit the possibility of such a request to be filed at a later 
stage; and 

(iv) "The right to a defense was violated" to the Applicant that is, the right to 
a defense counsel was violated to him within the meaning of Article 384, 
paragraph 2, item 1 of the CPCK. In this regard, the Applicant also 
alleges violations of Article 31 of the Constitution, in conjunction with 
Article 6 of the ECHR and Article 53 of the Constitution. 

19. On 30 April 2018, the Supreme Court by Judgment Pml. No. 36/2018 rejected 
the request for protection of legality filed by the Applicant as ungrounded. 

20. First, the Supreme Court, with regard to the Applicant's allegation regarding 
the "right to a defense counsel", held that in the proceedings before the Basic 
Court the "convicts" had no defense counsel and that they were notified about 
their right to defense by this court. The Supreme Court referring to the minutes 
of the initial review by the Basic Court [Po No. 649/2016 of 27 October 2016] 
recalled that the Applicant stated that he would be defended without defense. 
In this regard, the Supreme Court, referring also to the provisions of the CPCK, 
namely Article 57, paragraph 1, reasons that the criteria laid down for enforced 
protection were not fulfilled. On the other hand, the Supreme Court also found 
that the criteria set out in Article 58, paragraph 1 of the CPCK for appointing a 
defense counsel at public expense were not fulfilled. 
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21. Secondly, the Supreme Court held that the Applicant's allegation that one 
defense counsel represented two convicts is unfounded. In this regard, the 
Supreme Court referring to the case file reasoned that the Applicant and L.P. 
did not engage defense counsel in the criminal proceedings before the Basic 
Court. The Supreme Court recalled that after the criminal proceedings before 
the Basic Court, the Applicant and the L.P. filed a joint appeal against the first 
instance judgment and that in the proceedings before the Court of Appeals, the 
Applicant engaged as a defence counsel the lawyer [A.R.]. ], which at the 
session of the Panel of the Court of Appeals "stated that it remains close to the 
appeal and the allegations of the appeal". In this regard, the Supreme Court 
held that: "there was no possibility that the joint appeal of the two convicts 
would be considered inadmissible because they voluntarily filed such an 
appeal. On the other hand, the lawyer who was later engaged, at the stage of 
the second instance session by only one of the convicts, namely [the 
Applicant], had no other option but to support the appeal. He was not in a 
position to "separate the appeal" and it cannot be considered that he, in 
violation of Article 55 of the CPCK, protected two convicts". 

22. Thirdly, the Supreme Court in relation to the Applicant's allegation for 
replacement of imprisonment with a fine found that this allegation is also 
unfounded. In this regard, the Supreme Court held that "the possibility of 
replacing the sentence of imprisonment up to 6 months with a fine, is an 
opportunity given to the court which pronounced the sentence, i.e. the court of 
first instance". The Supreme Court, in this case, referred to Article 47 of the 
CCK which stipulates that: "The court may, with the consent of the convicted 
person, replace the punishment of up to six (6) months imprisonment with the 
punishment of fine". According to the assessment of the Supreme Court, "[ ... ] 
this possibility of replacing a sentence is at the discretion of the court because 
it is not a legal imperative and, secondly, it is given only to the first instance 
court and not to the higher instance court". 

Applicant's allegations 

23. The Applicant alleges that the challenged Judgment of the Supreme Court is in 
breach of his fundamental rights and freedoms guaranteed by Article 21 

[General Principles], Article 22 [Direct Applicability of International 
Agreements and Instruments], Article 31 [Right to Fair and Impartial Trial] of 
the Constitution, in conjunction with Article 6 (Right to a fair trial) of the 
ECHR, Article 11 of the UDHR and Article 14 of the ICCPR, and Article 53 
[Interpretation of Human Rights Provisions] and Article 54 [Judicial 
Protection if Rights] of the Constitution. 

24. In his Referral, the Applicant specifically alleges the following: 

25. Firstly, according to the Applicant the possibility of a joint appeal does not 
exist, namely according to him, such a legal remedy is not provided for by the 
provisions of the CPCK. 

26. Secondly, according to the Applicant, the Applicant's representative was 
present at the hearing session of the Panel of the Court of Appeals "which 
supported entirely the joint appeal". In this regard, the Applicant alleges that 
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this is in breach of Article 55, paragraph 1 of the CPCK, which provides that: 
"In criminal proceedings a defense counsel is not allowed to represent two or 
more defendants in the same case [ .. . J". 

27. Thirdly, with regard to the finding of the Court of Appeals that the request for 
replacement of imprisonment sentence with a fine was out of time, the 
Applicant alleges that this finding is ungrounded, and in this regard specifies 
that the provisions of the CPCK "do not determine when the request should be 
filed". In this regard, the Applicant alleges that the restrictive interpretation of 
the provisions of the CPCK constitutes a violation of Article 31 of the 
Constitution in conjunction with Article 6 of the ECHR. 

28. Fourthly, the Applicant alleges that "the right to a defense", was violated to 
him, namely the Applicant specifies that "effective defense in criminal matters, 
having in particular the guarantee of the right to a defense as a way of 
safeguarding the interest of justice and guaranteeing equality of arms as a 
fundamental principle in criminal proceedings". In this regard, the Applicant 
states that "it is of particular importance that the defendant be equal to the 
State Prosecutor who represents the prosecution body, which is expressed by 
the principle of equality of arms in criminal proceedings". The Applicant 
further states: "the right of the defendant to have a defense counsel in criminal 
proceedings is of an absolute character, and as such it is an obligation for the 
state to provide defense counsel in all cases when there is defendant". 

29. In relation to this allegation, the Applicant refers to the principle of "equality of 
arms" in criminal proceedings, noting that this principle is guaranteed by 
Article 6 of the ECHR, Article 11 of the UDHR, and Article 14 of the ICCPR. In 
the context, the Applicant states that the "right to a defense", namely the right 
to appoint a free lawyer, has been developed as a standard also within the case 
law of the ECtHR. The Applicant goes on to note that "[ ... J this standard 
expressed by the ECtHR is binding on the courts in Kosovo as well, so that the 
defendant must not only have a defense counsel, but also the counsel's 
obligations to effectively exercise his or her defense". According to the 
Applicant, the courts should have an active role, ensuring that the defendants 
have an "adequate representation in the criminal proceedings". 

30. With regard to the aforementioned allegation of a violation of the right to a 
defense counsel, the Applicant states that the right to engage a defense counsel 
at public expense in criminal proceedings is also provided by the provisions of 
the CPCK. In this context, the Applicant also refers to Article 9 of the CPCK, 
which states that: "The defendant and the state prosecutor shall have the 
status of equal parties in criminal proceedings, unless otherwise providedfor 
by the present Code". Accordingly, the Applicant alleges that the right to a 
defence has been violated, as guaranteed by Article 384, paragraph 2, item 1 of 
the CPCK. Consequently, the Applicant concludes that the criminal 
proceedings before the Basic Court violated his right to fair and impartial trial, 
guaranteed by Article 31 of the Constitution, in conjunction with Article 6 of 
the ECHR. In this context, the Applicant in his request mentions the principles 
established within the case law of the ECtHR, without specifying or mentioning 
any concrete case within the ECtHR case law that would be applicable in his 
case. 
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31. Finally, with regard to the challenged Judgment of the Supreme Court, the 
Applicant also alleges that the Supreme Court only superficially examined the 
"procedural violations", while not at all reviewing and addressing his alleged 
violations, filed in his request for protection oflegality. The Applicant alleges in 
this context that the Supreme Court has erroneously interpreted the facts and 
the law, thereby violating his rights guaranteed by Article 21 [General 
Principles], Article 22 [Direct Applicability of International Agreements and 
Instruments], Article 31 [Right to Fair and Impartial Trial], Article 53 
[Interpretation of Human Rights Provisions] and Article 54 [Judicial 
Protection of Rights] of the Constitution. 

32. The Applicant, specifically referring also to the case law of the ECtHR, namely 
the case Tatishvili v. Russia, Application No. 1509/02, ECtHR Judgment of 22 
February 2007, paragraph 58, and Hadjianastassiou v. Greece, Application 
No. 12945/87, ECtHR Judgment of 16 December 1992, paragraph 33, specifies 
that the Supreme Court has not reasoned its decision. 

33. Finally, the Applicant proposes to the Court to approve his Referral and to 
annul: Judgment PKR. No. 649/2016 of the Basic Court of 23 August 2017; 
Judgment PAL No. 1110/2017 of the Court of Appeals of Kosovo of 21 
November 2017, and Judgment PML. No. 36/2018 of the Supreme Court of 
Kosovo, of 30 April 2018. 

Relevant legal provisions 

Criminal Code No. 04/L-082 of the Republic of Kosovo 

Article 47 
Replacement of imprisonment with punishment offine 

The court may, with the consent of the convicted person, replace the 
punishment of up to six (6) months imprisonment with the punishment of 
fine. 

Criminal Procedure Code No. 04/1-123 of the Republic ofKosovo 

Article 9 
Equality of Parties 

1. The defendant and the state prosecutor shall have the status of equal 
parties in criminal proceedings, unless otherwise provided for by the 
present Code. 
2. The defendant has the right and shall be allowed to make a statement 
on all the facts and evidence which incriminate him or her and to state all 
facts and evidence favorable to him or her. He or she has the right to 
request the state prosecutor to summon witnesses on his or her behalf. He 
or she has the right to examine or to have examined witnesses against him 
or her and to obtain the attendance and examination of witnesses on his 
or her behalf under the same conditions as witnesses against him or her. 
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3. The injured party has the right and shall be allowed to make a 
statement on all the facts and evidence that affects his or her rights, and to 
make a statement on all the facts and evidence. He or she has the right to 
examine witnesses, cross-examine witness and to request the state 
prosecutor to summon witnesses. 
4. If the state prosecutor determines that during the investigation were 
collected sufficient evidence to proceed to the main trial, the state 
prosecutor shall draft the indictment and shall present the facts on which 
he or she bases the indictment and shall provide evidence of these facts. 

Article 55 
Limits of Representation by Defense Counsel 

1. In criminal proceedings a defense counsel is not allowed to represent 
two or more defendants in the same case. A defence counsel may not 
represent a legal person and a natural person in the same case, unless the 
natural person is the only person who owns, manages and is employed by 
the legal person. 
2. A defendant may have up to three (3) defense counsel, and it shall be 
considered that the right to defense shall be considered satisfied if one of 
the defense counsel is participating in the proceedings .. 
3. If a defendant has more than one defense counsel, one defense counsel 
shall be nominated the lead counsel by the defendant or, if the defendant 
fails to do so, the competent judge shall appoint the lead counsel. 

Article 57 
Defense Counsel in Cases of Mandatory Defense 

1. The defendant must have a defense counsel in thefollowing cases of 
mandatory defense: 
1.1. from the first examination, when the defendant is mute, deaf, or 
displays signs of mental disorder or disability and is therefore incapable 
of effectively defending himself or herself; 
1.2. at hearings on detention on remand and throughout the time when he 
or she is in detention on remand; 
1.3. from the filing of an indictment, if the indictment has been brought 
against him or her for a criminal offence punishable by imprisonment of 
at least ten (10) years; and 
1.4. for proceedings under extraordinary legal remedies when the 
defendant is mute, deaf, or displays signs of mental disorder or disability 
or a punishment oflife long imprisonment has been imposed. 
1.5. in all cases when a defendant seeks to enter an agreement to plead 
guilty to acrime that carries a punishment of one (1) year or more of long 
period imprisonment or life long imprisonment, the defendant must be 
represented by counsel. 
2. In a case of mandatory defense, if the defendant does not engage a 
defense counsel and no one engages a defense counsel on his or her behalf 
under Article 53 paragraph 8 of this Code, the pretrial judge or other 
competent judge shall appoint ex officio a defense, has been brought, the 
defendant shall be informed of this at the same time as the indictment is 
served. 
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3. In a case of mandatory defense, if the defendant remains without a 
defense counsel in the course of the proceedings and if he or she fails to 
obtain another defense counsel, the single trial judge or presiding trial 
judge or the competent authority conducting the proceedings in the pre
trial phase shall appoint ex officio a new defense counsel at public expense. 
4. A legal person is not entitled to a defence counsel appointed at public 
expense. 

Articles8 
Defense Counsel at Public Expense lVhen There is Not 

Mandatol1J Defense 

1. If the conditions are not met for mandatory defense, a defense counsel 
shall be appointed at public expense for the defendant at his or her 
request, if: 
1.1. there exists no conditionsfor mandatory defense and the criminal 
proceedings are being conductedfor a criminal offence punishable by 
imprisonment of eight (8) or more years; or 
1.2. when in the interest of justice, independentlyfrom the punishment 
foreseen, a 
defense counsel is appointed to the suspect or defendant upon his or her 
request, if 
he or she is financially unable to pay the cost of his or her defense. 
2. The defendant shall be instructed on the right to defense counsel at 
public expense under the previous paragraph before the first examination. 
3. The request for the appointment of a defense counsel at public expense 
under paragraph 1 of the present Article may be filed throughout the 
course of the criminal proceedings. The president of the court or the 
competent authority conducting the proceedings in the pre-trial phase 
shall decide on the request and appoint a defense counsel. If the police or 
the state prosecutor refuses the request of the defendant for the 
appointment of a defense counsel at public expense, the defendant may 
appeal to the pretrial 
judge. 
4. Prior to the appointment of a defence counsel at public expense under 
the present Article, the defendant shall complete an affidavit listing his or 
her assets and declaring that he or she cannot afford legal counsel. 

Admissibility of the Referral 

34. The Court first examines whether the Referral has fulfilled the admissibility 
requirements established in the Constitution, and further specified in the Law 
and foreseen in the Rules of Procedure. 

35. In this respect, the Court first refers to paragraphs 1 and 7 of Article 113 
[Jurisdiction and Authorized Parties] of the Constitution which establish: 

"1. The Constitutional Court decides only on matters referred to the court 
in a legal manner by authorized parties. 

[ .. .] 
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7. Individuals are authorized to refer violations by public authorities of 
their individual rights and freedoms guaranteed by the Constitution, but 
only after exhaustion of all legal remedies provided by law." 

36. The Court also examines whether the Applicant has met the admissibility 
requirements as defined by Articles 47 [Individual Requests], 48 [Accuracy of 
the Referral] and 49 [Deadlines] of the Law, which stipulate: 

Article 47 
[Individual Requests] 

"1. Every individual is entitled to request from the Constitutional Court 
legal protection when he considers that his/her individual rights and 
freedoms guaranteed by the Constitution are violated by a public 
authority. 

2. The individual may submit the referral in question only after he/she has 
exhausted all the legal remedies provided by the law." 

Article 48 
[Accuracy of the Referral] 

"In his/her referral, the claimant should accurately clarify what rights 
and freedoms he/she claims to have been violated and what concrete act of 
public authority is subject to challenge." 

Article 49 
[Deadlines] 

"The referral should be submitted within a period of four (4) months. The 
deadline shall be counted from the day upon which the claimant has been 
served with a court decision [ ... J." 

37. Regarding the fulfillment of these requirements, the Court notes that the 
Applicant submitted the Referral as an authorized party, challenging an act of a 
public authority, namely Judgment Pm!. No. 36/2018 of the Supreme Court of 
Kosovo, of 30 April 2018, after exhaustion of all legal remedies. The Applicant 
also clarified the rights and freedoms he claims to have been violated by the 
court decisions in accordance with the requirements of Article 48 of the Law, 
and submitted the Referral in accordance with the deadlines of Article 49 of the 
Law. 

38. In addition, the Court also examines whether the Applicant has fulfilled the 
admissibility requirements laid down in Rule 39 [Admissibility Criteria] of the 
Rules of Procedure. Rule 39 (2) of the Rules of Procedure stipulates that: 

"(2) The Court may consider a referral as inadmissible if the referral is 
manifestly ill founded because the Applicant has not sufficiently proved 
and substantiated the claim." 
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39. The Court first recalls that the Applicant alleges that the challenged decision 
was rendered in violation of his fundamental rights and freedoms guaranteed 
by Article 21 [General Principles], Article 22 [Direct Applicability of 
International Agreements and Instruments], Article 31 [Right to Fair and 
Impartial Trial] of the Constitution, in conjunction with Article 6 (Right to a 
fair trial) of the ECHR and Article 53 [Interpretation of Human Rights 
Provisions] and Article 54 [Judicial Protection of Rights] of the Constitution. 

40. In this regard, the Court notes that the Applicant reiterates almost all of his 
allegations in the Referral before the Court, which he had also submitted in his 
request for protection of legality. In relation to the abovementioned 
allegations, the Court notes that the Applicant in conjunction with the 
challenged Judgment essentially alleges that (i) the right to a defense counsel 
was violated to the Applicant in the course of the criminal proceedings before 
the Basic Court, which allegation he relates with the equality of arms in 
criminal proceedings and that (ii) the Supreme Court did not reason the 
Applicant's specific allegations regarding the criminal proceedings before the 
Basic Court and the Court of Appeals specified in his request for protection of 
legality. 

41. Therefore, the Court will further elaborate the Applicant's allegations regarding 
the right to a defense counsel and the right to a reasoned court decision in the 
light of the procedural safeguards guaranteed by Articles 30 and 31 of the 
Constitution in conjunction with Article 6 of the ECHR, which have been 
interpreted in detail through the case law of the ECHR, in accordance with 
which the Court pursuant to Article 53 [Interpretation of Human Rights 
Provisions] of the Constitution is obliged to interpret the rights and 
fundamental freedoms guaranteed by the Constitution. 

1. As to the allegation of a violation of the right to a defense 
counsel 

42. Article 30 [Rights of the Accused], paragraph 5 of the Constitution provides: 

Everyone charged with a criminal offense shall enjoy the following 
minimum rights: 
[ .. .] 
(5) to have assistance of legal counsel of his/her choosing, to freely 
communicate with counsel and if she/he does not have sufficient means, to 
be providedfree counsel; 
[ ... J 

43. Article 31 [Right to Fair and Impartial Trial] paragraph 6 of the Constitution 
establishes: 
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6. Free legal assistance shall be provided to those without sufficient 
financial means if such assistance is necessary to ensure effective access to 
justice. 

44. Article 6 paragraph 3 c) of the ECHR provides that: 

"3. Everyone charged with a criminal offence has the following minimum 
rights: 

( ... ) 

c) to defend himself in person or through legal assistance of his own 
choosing or, if he has not sufficient means to pay for legal assistance, 
to be given it free when the interests of justice so require." 

1.1. Basic principles on the right to a defense counsel under the 
ECtHR case law 

45. The ECtHR in its case-law has reiterated "[ ... J although not absolute, the right 
of everyone charged with a criminal offense to be effectively defended by a 
lawyer is one of the fundamental features of a fair trial" (see ECtHR cases, 
Salduz v. Turkey [GC], Application No. 36391/02, Judgment of 27 November 
2008, paragraph 51, Demebukov v. Bulgaria, Application No. 68020/01, 
Judgment of 28 February 2008, paragraph 50, Ibrahim and Others v. the 
United Kingdom [GC], applications No. 50541/08, 50571/08, 50573/08 and 
40351/09, Judgment of 13 September 2016, paragraph 255). 

46. According to the case law of the ECtHR, Article 6, paragraph 3, item c, contains 
three different rights: (i) the right to self-defense; (ii) the right to have 
assistance of a self-appointed defense counsel and (iii) the free legal aid of a 
lawyer (see Pakelli v. Germany, application no. 8398/78, Judgment of 25 April 
1983, paragraph 31). 

47. Taking into account the context of the present case, the Court will next refer to 
the ECtHR case law on the right to self-defense and the right to free legal aid. 

Regarding the right to defend oneself 

48. According to the ECtHR, the right to a self-defense is not guaranteed in an 
absolute manner. The question of whether the accused is allowed to defend 
himself or to be assigned a lawyer depends on the applicable domestic law or 
the relevant court rules. In this case, the member states enjoy a margin of 
appreciation and are best placed to choose the remedy that is advisable within 
their judicial system to guarantee the rights of the defense (see Correia de 
Matos v. Portugal [GC] case, application No. 56402/12, Judgment of 4 April 
2018, paragraph 122). 

49. In this respect, the ECtHR has also held that the accused may waive his right to 
the assistance of a lawyer. However, before an accused can be found to have in 
a silent manner waived an important right under Article 6 of the ECHR by his 
conduct, it must be established that he had a reasonable opportunity to foresee 
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the consequences of his actions (see case Pishchalnikov v. Russia, application 
No. 7025/04, Judgment of 24 September 2009, paragraph 77). 

Regarding the right tofree legal aid 

50. According to the case law of the ECtHR, the right to free legal aid is subject to 
two conditions (see Quaranta v. Switzerland, Application No. 12744/87, 
Judgment of 24 May 1991, paragraph 27, Caresana v. the United Kingdom, 
Application No. 31541/96, Decision on Inadmissibility of 29 August 2000). 
First, the accused must prove his financial impossibility (see Caresana v. the 
United Kingdom). Second, the contracting states are obliged to provide legal 
assistance only "when the interests of justice so require", which must be 
assessed in the light of the facts of the case as a whole (see Quaranta v. 
Switzerland, application no. 12744 / 87, Judgment of 24 May 1991, paragraph 
27)· 

51. In addition, the ECtHR, in deciding on the criterion "when the interests of 
justice so require" that an accused be granted free legal representation, has set 
some additional criteria, which include, inter alia, the seriousness of the 
criminal offense and the severity of the sentence in question. In principle, the 
ECtHR held that when deprivation of liberty is at stake, the interests of justice 
seek legal representation (see Benham v. the United Kingdom [GC], 
Application No. 19380/92, Judgment of 10 June 1996, paragraph 61; see the 
case cited above, Quaranta v. Switzerland, paragraph 33). Another criterion 
set by the ECtHR is the complexity of the case (see the case cited above 
Quaranta v. Switzerland, paragraph 34) and the personal situation of the 
accused (Zdravko Stanev v. Bulgaria, No. 32230/04, Judgment of 6 
November 2012, paragraph 38). 

2.2. Application of the abovementioned principles in the 
circumstances of the present case 

52. The Court recalls the Applicant's allegation, which states that in the criminal 
proceedings before the Basic Court his right to a defense counsel was violated. 
In relation to this allegation, the Applicant, in addition to his allegation of a 
violation of the right to defense counsel, specifically raises the issue of 
"assignment of a defense counsel at public expense". 

53. In this respect, the Applicant concludes that the criminal proceedings before 
the Basic Court violated his right to a fair and impartial trial, guaranteed by 
Article 31 of the Constitution, in conjunction with Article 6 of the ECHR. In this 
context, the Court recalls that the Applicant in his Referral consistently refers 
to the principles established within the case law of the ECtHR, without 
specifying or referring to any concrete ECtHR case that would be applicable in 
his case. 

54. Firstly, with regard to the "right to a defense counsel", the Applicant first raised 
this allegation in his request for protection of legality with the Supreme Court. 
The Supreme Court by the challenged Judgment, referring to the minutes of 
the initial review by the Basic Court [Po No. 649/2016 of 27 October 2016] 
established that in the proceedings before the Basic Court the Applicant had no 
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defense counsel and that he was notified in advance by the Basic Court about 
his right to a defense. Subsequently, the Supreme Court again referring to the 
aforementioned minutes of the initial hearing had established that the 
Applicant stated that in the criminal proceedings against him he would be 
defended without a defense counsel. 

55. In this context, the Court also recalls the assessment of the Supreme Court, 
which also considered the issue of mandatory defense. In its assessment, the 
court, referring to the legal criteria set out in Article 57 [Defense Counsel in 
Cases of Mandatory Defense] paragraph 1 of the CPCK and the Applicant's 
circumstances, found that the legal criteria for obtaining mandatory defense 
have not been met. Consequently, the Supreme Court found that the Basic 
Court did not violate the provisions of the criminal procedure, specifying that 
"Pursuant to Article 57. Paragraph 1 of the CPCK the defendant must have a 
defense counsel in the following cases of mandatory defense from the first 
examination, when the defendant is mute, deaf, or displays signs of mental 
disorder or disability and is therefore incapable of effectively defending 
himself or herself; at hearings on detention on remand and throughout the 
time when he or she is in detention on remand; from the filing of an 
indictment, if the indictment has been brought against him or her for a 
criminal offence punishable by imprisonment of at least ten (10) years". 

56. Therefore, based on the general principles established in the ECtHR case law 
regarding the right to self-defense and the assessment of the Supreme Court, 
which based its assessment on the circumstances of the present case and the 
relevant provisions of the criminal proceedings, the Court considers that the 
Applicant's allegations of a violation of his right to a defense counsel, 
guaranteed by Articles 30 and 31 of the Constitution, in relation to Article 6 of 
the ECHR are manifestly ill-founded. 

As to the allegation of "the right of the to engage a defense counsel at public 
expense" 

57. After that, regarding the Applicant's allegation of "the right to engage a defense 
counsel at public expense", the Court recalls the assessment of the Supreme 
Court, which, referring to Article 58 [Defense counsel at public expense, where 
there is not mandatory defense] paragraph 1 of the CPCK also established that 
the legal criteria set out in this provision for the engagement of a defense 
counsel at public expense have not been met. The Supreme Court, based on the 
circumstances of the case, reasoned that: the criminal proceedings against the 
Applicant did not foresee a sentence of eight years of imprisonment or a more 
severe sentence; that in the Applicant's case the interests of justice had not 
requested to assign a defense counsel at public expense, despite the prescribed 
punishment and that the Applicant has not shown that he does not have 
sufficient financial funds to afford the costs of his defense. 

58. In this context, the Court notes that the main criteria concerning the right to 
free legal representation, set out in the ECtHR case law and also embodied in 
the provisions of the CPCK, namely the criterion of financial impossibility and 
"when the interests of justice require" the engagement of the defense counsel 
at public expense, have also been reviewed and assessed by the Supreme Court. 

14 

-----



In addition, the Supreme Court has also assessed the additional criterion 
regarding the length of punishment provided for in the criminal proceedings, 
and in the case of the Applicant the punishment provided for in the criminal 
proceedings against him is less than eight (8) years. 

59. Accordingly, the Court, based on the Applicant's allegations and the facts 
presented by him, and based on the general principles established in the 
ECtHR case law, which held that the right to have a defense counsel is not 
absolute and that this right must be interpreted in accordance with the relevant 
legislation in force, and the specific circumstances of the case, holds that the 
interpretation and reasoning of the Supreme Court is based on law and based 
on the facts presented before this court. 

60. Therefore, the Court finds that the Applicant's allegations of infringement of 
his right to a defense counsel, which is an integral element of the right to fair 
and impartial trial guaranteed by Articles 30 and 31 of the Constitution in 
conjunction with Article 6 of the ECHR, are manifestly ill-founded. 

2. As to the allegation of non-reasoning of the court decision 

61. The Court recalls that the Applicant alleges that the Supreme Court only 
superficially examined the "procedural violations", while not at all reviewing 
and addressing his allegations of violations set forth in his request for 
protection of legality. In this context, the Applicant underlines that the right to 
fair and impartial trial includes the right to a reasoned decision. 

62. Regarding this allegation, the Court refers to the case law of the ECtHR, found 
that although national authorities enjoy considerable freedom in the choice of 
the appropriate means to ensure that their judicial systems comply with the 
requirements of Article 6 (1) of the ECHR, but that courts must "indicate with 
sufficient clarity the grounds on which they based their decision" (See, 
Hadjianastassiou v. Greece, ECtHR Judgment of 16 December 1992, 
paragraph 33; see also case of the Court KI97/16, Applicant "IKK Classic", 
Judgment of 9 January 2018, paragraph 45, see case KI143/16, Applicant 
Muharrem Blaku and Others, Resolution on Inadmissibility of 17 May 2018, 
paragraph 54). 

63. In accordance with the case law of the ECtHR, the Constitutional Court of 
Kosovo has stated that, although the courts are not obliged to address all the 
allegations put forward by the Applicants, they should nevertheless address the 
allegations central to their cases (see, mutatis mutandis, the abovementioned 
case of the Court KI97/16, Applicant IKK Classic, Judgment of 9 February 
2016, paragraph 53). 

64. Accordingly, the Court reiterates that the right to obtain a court decision in 
conformity with the law includes the obligation for the courts to provide 
reasons for their decisions, at both procedural and substantive level (see, 
mutatis mutandis, the abovementioned case of the Court KI97/16, Applicant 
IKK Classic, Judgment of 9 February 2016, paragraph 54). 
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65. In the Applicant's case, the Court first notes that the Supreme Court rejected 
the request for protection of legality filed by the Applicant as unfounded. As a 
consequence of the allegations raised by the Applicant in his request for 
protection of legality, the Supreme Court based its reasoning on the provisions 
of the criminal procedure and of the Criminal Code to find the Applicant's 
allegations as ungrounded. 

66. First, with regard to the Applicant's specific allegations that the provisions of 
the CPCK do not provide for the possibility of a "joint appeal", the Applicant's 
lawyer had attended the hearing of the Panel of the Court of Appeals, who 
supported entirely the ''joint appeal". In this regard, the Court recalls the 
reasoning of the Supreme Court, which reads that "[ ... J there was no possibility 
that the joint appeal of the two convicts would be considered inadmissible 
because they voluntarily filed such an appeal. On the other hand, the lawyer 
who was later engaged, at the stage of the second instance session by only 
one of the convicts, namely by the convict [the Applicant}, had no other option 
but to support the appeal. He was not in a position to "separate the appeal" 
and it cannot be considered that he, in violation of Article 55 of the CPCK, 
defended two convicts". 

67. Secondly, with regard to the allegation that the provisions of the CPCK do not 
specify when a request for replacement of imprisonment with a fine is to be 
filed, the Supreme Court, referring to Article 47 of the CCK, had also upheld 
the finding of the Court of Appeals, emphasizing that this possibility of 
replacing the sentence is at the discretion of the first instance court, which 
pronounced the sentence. 

68. On the basis of the above, the Court finds that Judgment Pm!. No. 36/2018 of 
the Supreme Court of 30 April 2018 is clear and addresses the allegations 
raised by the Applicant in his request for protection of legality. 

69. Therefore, the Court considers that the conclusions of the Supreme Court have 
been reached after a thorough examination of all the arguments put forward by 
the Applicant. Consequently, the Court considers that the reasoning given by 
the Supreme Court meets the standards for a reasoned decision elaborated 
above. 

70. In the Applicant's case, the Court notes that in his allegations, filed before the 
Court, he primarily raises the issues of legality. 

71. In this respect, the Court reiterates that it is not its role to deal with errors of 
facts or law, allegedly committed by the regular courts Oegality), unless and in 
so far as they may have infringed the rights and freedoms protected by the 
Constitution (constitutionality). It cannot itself assess the law that leads a 
regular court to issue one decision instead of another. If it were different, the 
Court would act as a "fourth instance court", which would result in exceeding 
the limitations provided for by its jurisdiction. In fact, it is the role of regular 
courts to interpret and apply the relevant rules of procedural and substantive 
law. (see, case Garcia Ruiz v. Spain, ECtHR, No. 30544/96, Judgment of 21 
January 1999, paragraph 28; and see also case: KI70/H, Applicants Faik 
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Hima, Magbule Hima and Bestar Hima, Resolution on Inadmissibility of 16 
December 2011). 

72. As to the Applicant's allegations of violation of the right to fair and impartial 
trial, the Court notes that the Applicant's dissatisfaction with the outcome of 
the proceedings by the regular courts cannot of itself raise an arguable claim 
for the violation of the constitutional right to fair and impartial trial (see, 
mutatis mutandis, case Mezotur - Tiszazugi Tarsulat v. Hungary, ECtHR, 
Judgment of 26 July 2005, paragraph 21; and see also, case KI56/17, Applicant 
Lumturije Murtezaj, Resolution on Inadmissibility of 18 December 2017, 
paragraph 42). 

73. Therefore, based on the foregoing, the allegations raised by the Applicant and 
the facts presented by him, the Court also relying on the standards established 
in its own case law in similar cases and the case law of the ECtHR, holds that 
the Applicant has not sufficiently proved and substantiated his allegations that 
the proceedings before the regular courts were in any way unfair or arbitrary 
and that the challenged Judgment violated his right to fair and impartial trial, 
guaranteed by Article 31 of the Constitution in conjunction with Article 6 of the 
ECHR. 

74. Finally, the Applicant also alleges violation of Article 21 [General Principles], 
Article 22 [Direct Applicability of International Agreements and Instruments], 
Article 53 [Interpretation of Human Rights Provisions], and Article 54 
[Judicial Protection of Rights] of the Constitution. 

75. Regarding the allegation of a violation of Articles 21, 22 and 54 of the 
Constitution, the Court notes that the Applicant has only mentioned these 
Articles of the Constitution without giving any explanation as to how and in 
what circumstances the constitutional provisions were violated. Whereas with 
regard to the allegation of a violation of Article 53 of the Constitution, which 
expressly stipulates that the fundamental rights and freedoms guaranteed by 
the Constitution must be interpreted in accordance with the ECtHR case law, 
the Court recalls the ECtHR cases, which the Applicant referred to in his 
Referral, as applicable cases in his allegation of non-reasoning of a court 
decision, addressed them when reviewing and assessing his allegation of a 
violation of Article 31 of the Constitution in conjunction with Article 6 of the 
ECHR, in the entirety of this decision. 

Conclusion 

76. In conclusion, and based on the elaboration above, the Court considers that the 
Applicant has not substantiated the allegations that the relevant proceedings 
followed by the regular courts were in any way unfair or arbitrary, and that the 
challenged decision violated the rights and freedoms guaranteed by the 
Constitution and the ECHR (see, mutatis mutandis, Shub v. Lithuania, No. 
17064/06, ECtHR, Decision of 30 June 2009). 

77. Therefore, the Court finds that the Applicant's Referral does not meet the 
admissibility criteria established in the Rules of Procedure, because the 
Referral is manifestly ill-founded on constitutional basis, taking into account 
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that the facts presented do not in any way justify the allegation of violation of a 
constitutional right and the Applicant does not sufficiently substantiate his 
claim of a constitutional violation. 

78. Therefore, the Court concludes that the Referral is manifestly ill-founded on 
constitutional basis, and is to be declared inadmissible, in accordance with 
Rule 39 (2) of the Rules of Procedure. 

FOR THESE REASONS 

The Constitutional Court, in accordance with Article 113.7 of the Constitution, Article 
20 of the Law and Rules 39 (2) of the Rules of Procedure, on 18 December 2019, 
unanimously 

DECIDES 

1. TO DECLARE the Referral inadmissible; 

II. TO NOTIFY this Decision to the Parties; 

III. TO PUBLISH this Decision in the Official Gazette, in accordance with 
Article 20-4 of the Law; 

IV. This Decision is effective immediately. 

Judge Rapporteur President of the Constitutional Court 

Bajram Ljatifi Arta Rama-Hajrizi 

....-----~ _T~iM¢ .a 

l Kopje e vertetuat 

~ OV0~ ena kopija 
~ 
~ Certifi€d Cop);' 

This translation is unofficial and serves for informational purposes only. 
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