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Applicant

1. The Referral was submitted by Ejup Qerimi, residing in Prishtina (hereinafter:
the Applicant).



Challenged decision

2. The Applicant challenges the constitutionality of Article 36 of the Law No.
03/L-149 on the Civil Service of the Republic of Kosovo (hereinafter: the Law
on Civil Service) and Article 4 of Regulation No. OS/2010 on Working Hours
(hereinafter: Regulation on Working Hours) in conjunction with Articles 2, 20,
28 and 29 of the Law No. 03/L-121 Labour (hereinafter: Law on Labour).

Subject matter

3. The subject matter is the constitutional review of Article 36 of the Law on Civil
Service and Article 4 of the Regulation on Working Hours in conjunction with
Articles 2, 20, 28 and 29 of the Law on Labor, which allegedly violate Articles 3
[Equality Before the Law], 24 [Equality Before the Law], Article 119 [General
Principles] and Article 120 [Public Finances] of the Constitution of the
Republic of Kosovo (hereinafter: the Constitution)

4. The Applicant also requested the non-disclosure of his identity.

Legal basis

5. The Referral is based on Article 113paragraph 7 of the Constitution, Article 47
[Individual Requests] of the Law No. 03/L-121 on the Constitutional Court of
the Republic of Kosovo (hereinafter: the Law) and Rule 32 [Filing of Referrals
and Replies] of the Rules of Procedure of the Constitutional Court of the
Republic of Kosovo (hereinafter: the Rules of Procedure).

Proceedings before the Constitutional Court

6. On 24 December 2018, the Applicant submitted the Referral to the
Constitutional Court of the Republic of Kosovo (hereinafter: the Court).

7. On 9 January 2019, the President of the Court appointed Judge Selvete
Gerxhaliu-Krasniqi as Judge Rapporteur and the Review Panel composed of
Judges: Arta Rama-Hajrizi (Presiding), Gresa Caka-Nimani and Safet Hoxha
(members).

8. On 25 January 2019, the Court notified the Applicant about the registration of
the Referral.

9. On 27 March 2019, the Review Panel considered the report of the Judge
Rapporteur and unanimously recommended to the Court the inadmissibility of
the Referral.

Summary of facts

10. The Applicant did not submit any documents of the public authority to the
Court. He submitted only the referral form.

Applicant's allegations
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11. The Applicant alleges that Article 36 of the Law on the Civil Service and Article
4 of the Regulation on Working Hours in conjunction with Articles 2, 20, 28
and 29 of the Law on Labour violate Articles 3 [Equality Before the Law], 24
[Equality Before the Law], Article 119 [General Principles] and Article 120
[Public Finances] of the Constitution.

12. Initially, the Applicant requests the Court to "Verify whether the Law No.
03/L-149 ON THE CIVIL SERVICE OF THE REPUBLIC OF KOSOVO, Article
36 and REGULATION NO. OS/2010 ON WORKING HOURS, Article 4 in
harmony with the Constitution of Kosovo and Law No. 03-L-121 ON
LABOUR".

13. The Applicant alleges that "Public sector workers are entitled to and are paid
for a rest of an hour during working hours of 8 (eight) hours, so they are paid
even when they do not workfor the employer".

14. The Applicant further claims that "If we make an analysis and calculate on an
annual basis (jor 2017, for example) it appears that the public sector workers
[ ...J have been paid without working for the employer [...J in total, 260 hours
of work (or 32 working days per year)". In this regard, the Applicant states
that the total number of civil servants is approximately 90,000 and according
to his calculations, he claims that these servants are paid from the Budget of
the Republic of Kosovo the amount of €: 27 million for these hours of rest
during the working hours.

15. The Applicant emphasizes that "I consider that the distinction between the
public sector and private sector regarding the definition and implementation
of the working hours is that the Law No. 03/L-149 ON THE CIVIL SERVICE
OF THE REPUBLIC OF KOSOVO, Article 36 as well as REGULATION NO.
OS/2010 ON WORKING HOURS, Article 4 is applied public sector, whereas
for private sector is applied LAW NO. 03-L-121 ON LABOUR". As a result, the
Applicant considers that these laws should be in harmony with each other and
in compliance with the Constitution.

16. The Applicant further claims that the purpose of his referral is to "establish
whether or not there is discrimination of the private sector workers in
relation to public sector workers [...J in terms of definition and
implementation of working hours [...]".

17. Finally, the Applicant requests the Court that "[...] if discrimination is found,
then the required resolution is the harmonization of Law No. 03/L-149 on the
Civil Service of the Republic of Kosovo with the Constitution of the Republic of
Kosovo, and with Law No. 03/L-212 on Labour, regarding the definition and
implementation of working hours".

Assessment of the admissibility of Referral

18. The Court first examines whether the Referral has fulfilled the admissibility
requirements laid down in the Constitution, and as further specified in the Law
and the Rules of Procedure.

3



19. In this respect, the Court refers to paragraphs 1 and 7 of Article 113
[Jurisdiction and Authorized Parties] of the Constitution, which establish that:

"I. The Constitutional Court decides only on matters referred to the court
in a legal manner by authorized parties.
[...]
7.. Individuals are authorized to refer violations by public authorities of
their individual rights andfreedoms guaranteed by the Constitution, but
only after exhaustion of all legal remedies provided by law".

20. The Court also refers to Article 47 [Individual Requests] of the Law, which
stipulates:

Article 47
[Individual Requests]

1. Every individual is entitled to request from the Constitutional Court
legal protection when he considers that his/her individual rights and
freedoms guaranteed by the Constitution are violated by a public
authority.
2. The individual may submit the referral in question only after he/she
has exhausted all the legal remedies provided by the law.

21. Moreover, the Court must examine whether the criteria established in
paragraph 1 (a) of Rule 39 [Admissibility Criteria] of the Rules of Procedure
have been met, which foresees that:

1."The Court may consider a referral as admissible if:

(a) the referral isfiled by an authorized party[ ...]".

22. The Court recalls that the Applicant alleges that Article 36 of the Law on the
Civil Service and Article 4 of the Regulation on Working Hours in conjunction
with Articles 2, 20, 28 and 29 of the Law on Labour are discriminatory
regarding the issue of working hours. In this connection, he requests the Court
to "establish" whether Article 36 of the Law on Civil Service and Article 4 of the
Regulation on Working Hours are in harmony with the Constitution and the
Law on Labour and "if the discrimination is found" requires harmonization of
the Law on Civil Service with the Constitution "regarding the definition and
implementation of the working hours".

23. The Court initially states that the Constitution in Article 113 [Jurisdiction and
Authorized Parties] provides for the authorized parties entitled to request the
constitutional review of the laws. The Court notes that the Applicant has not
indicated or substantiated whether he claims to be a direct or indirect victim as
a result of the implementation of the legal provisions, namely the issue of
"definition and implementation of working hours".
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24. Based on the above, the Court reiterates that the constitutional text and the
case law of this Court do not recognize the right of individuals to challenge in
abstracto the acts of general character (See for this purpose, cases of the
Constitutional Court no. KI102/17 Applicant Meleq Ymeri, Resolution on
Inadmissibility of 10 January 2018; and KI62/12 Applicant Liridon Aliu,
Resolution on Inadmissibility of 20 September 2012 and see, mutatis
mutandis, ECtHR case, Centre for Legal Resources on Behalf of Valentin
Campeanu v. Romania, no. 47848/08, Judgment of 17 July 2014, paragraph
101). In addition, the Applicant did not prove to be a direct victim of the
implementation of these laws (See mutatis mutandis, case of Constitutional
Court KI92/12 Applicant Sali Hajdari, Resolution on Inadmissibility of 6
December 2012, paragraph 16).

25. The Court reiterates that the Constitution of Kosovo does not provide for an
actio popularis, meaning that individuals cannot complain in abstract or
challenge directly actions or failure to act by public authorities. The
Constitution of Kosovo provides recourse to individuals regarding actions or
failure to act by public authorities only within the scope provided by Articles
113.1and 113.7of the Constitution, which requires the Applicants to show that
they are: (1) authorized parties, (2) directly affected by a concrete act or failure
to act by public authorities, and (3) that they have exhausted all legal remedies
provided by law. (See the case of Constitutional Court KI102/17 Applicant
Meleq Ymeri, cited above, paragraph 20).

26. Therefore, the Constitutional Court decided that the Referral is to be declared
inadmissible on constitutional basis, because it was not submitted in a lawful
manner by an authorized party as provided in paragraphs 1and 7 of Article 113
of the Constitution, Article 47 of the Law, and Rule 39 paragraph 1 (a) of the
Rules of Procedure.

Applicant's request for non-disclosure of identity

27. The Court notes that the Applicant in his Referral also requested that his
identity be not disclosed.

28. The Applicant in relation to the request for non-disclosure of identity reasons
as follows: "For reasons of personal safety and peace".

29. In this respect, the Court refers to Rule 32 (6) of the Rules of Procedure, which
provides:

"(6) Parties to a referral who do not wish their identity to be disclosed to
the public shall so indicate and shall state the reasons justifying such a
departure from the rule of public access to information in the proceedings
before the Court. The Court by majority vote authorizes non-disclosure of
identity or grants it without a request from a party. When non-disclosure
of identity is granted by the Court, the party should be identified only
through initials or abbreviations or a single letter".
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30. Based on the reasoning presented by the Applicant, the Court considers that
this is not the basis for the approval of this request (See the case of the
Constitutional Court, KI74/17, Applicant Lorenc Kolgjeraj, Resolution on
Inadmissibility of 5 December 2017·

31. Therefore, the Applicant's request for non-disclosure of identity IS to be
rejected.

FOR THESE REASONS

The Constitutional Court of Kosovo, pursuant to Article 113.7 of the Constitution,
Article 47 of the Law, and Rule 39 paragraph 1 (a) of the Rules of Procedure, in the
session held on 27 March 2019, unanimously

DECIDES

I. TO DECLAREthe Referral inadmissible;

II. TO REJECTthe request for non-disclosure of identity;

III. TO NOTIFYthis Decision to the Parties;

IV. TO PUBLISH this Decision in the Official Gazette in accordance with
Article 20-4 of the Law;

V. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court

Selvete Gerxhaliu-Krasniqi Arta Rama-Hajrizi
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This translation is unofficial and serves for informational purposes only.
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