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Nexhmi Rexhepi, Judge 

Applicant 

1. 	 The Referral was submitted by Ilmi Behrami and Fatime Behrami-Parduzi, both 
from the village Breznica, municipality of Obiliq (hereinafter: the Applicants), 
who are represented by Gani Asllani, a lawyer from Prishtina. 



Challenged decision 

2. 	 The Applicants challenge Judgment No. AC-I-17-0086-Ao001 of the Appellate 
Panel of the Special Chamber of the Supreme Court of Kosovo on Privatization 
Agency of Kosovo Related Matters (hereinafter: the Appellate Panel) of 1 February 
2018. 

3. 	 The challenged decision was served on the Applicants on 12 February 2018. 

Subject matter 

4. 	 The subject matter of the Referral is the constitutional review of the challenged 
decision, which allegedly violated the Applicants' rights guaranteed by Article 31 
[Right to Fair and Impartial Trial] of the Constitution of the Republic of Kosovo 
(hereinafter: the Constitution) in conjunction with Article 6 [Right to a fair trial] 
of the European Convention on Human Rights (hereinafter: the ECHR). 

Legal basis 

5. 	 The Referral is based on Article 113.7 of the Constitution, Articles 22 [Processing 
Referrals] and 47 [Individual Requests] of the Law No. 03/L-121 on 
Constitutional Court of the Republic of Kosovo (hereinafter: the Law), and Rule 
32 [Filing of Referrals and Replies] of the Rules of Procedure of the Constitutional 
Court of the Republic of Kosovo (hereinafter: the Rules of Procedure). 

Proceedings before the Constitutional Court 

6. 	 On 1 June 2018, the Applicants submitted the Referral to the Constitutional Court 
of the Republic of Kosovo (hereinafter: the Court). 

7. 	 On 16 August 2018, the President of the Court appointed Judge Bajram Ljatifi as 
Judge Rapporteur and the Review Panel composed of Judges: Bekim Sejdiu 
(Presiding), Radomir Laban and Nexhmi Rexhepi. 

8. 	 On 7 September 2018, the Court notified the Applicant Ilmi Behrami and the 
Special Chamber of the Supreme Court on the Privatization Agency of Kosovo 
Related Matters (hereinafter: the Special Chamber) about the registration of the 
Referral. On the same date, the Referral was also sent to the Privatization Agency 
of Kosovo (hereinafter: the PAK). 

9. 	 On 12 November 2018, the Court requested the representative of the Referral to 
clarify the Referral with respect to the Applicant Fatime Behrami-Parduzi if he 
represented her before the Court and to submit to the Court the power of 
attorney. 

10. 	 On 12 December 2018, the Applicant's representative submitted to the Court the 
power of attorney for representation before the Court. 

11. 	 On 7 February 2019, the Review Panel considered the report of the Judge 
Rapporteur and unanimously made a recommendation to the Court on the 
inadmissibility of the Referral. 
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Summary of facts 

12. 	 On 6 March 2015, the Applicants, in the capacity of the heirs of R.B., filed a 
lawsuit for the confirmation of ownership and a proposal for imposing the 
security measure against the P AI< and the Socially-owned Enterprise "Devet 
Jugovic" in the cadastral parcel 1272-0 a place called Veliki Potok-Koskovik, in 
the municipality of Obiliq. The Applicants claim that their predecessor R.B. 
according to the sales contract no. 845, signed on 28 May 1965 with the Socially
owned Enterprise "Devet JugoviC", purchased the land which is the subject of 
dispute. 

13. 	 On 23 November 2015, the Basic Court in Prishtina (Decision C. No. 543/2007) 
declared incompetent to decide the case and the lawsuit was sent to the 
Specialized Panel of the Special Chamber of the Supreme Court on Privatization 
Agency of Kosovo Related Matters (hereinafter: the Specialized Panel). 

14. 	 On 3 February 2017, the Specialized Panel (Judgment C-III-16-0070) rejected the 
Applicants' statement of claim, emphasizing: 

"1. The claim of the claimant Ilmi Behrami is rejected due to the lack ofactive 
legitimacy; 
2. The claim of the claimant Fatime (Behrami) Parduzi, is rejected due to the 
lack ofpassive legitimacy; 
3. The requestfor preliminary injunction is rejected [ ... J". 

15. 	 The judgment further states "From ID (Inheritance Decision) it can be 
established that the legal heir of the deceased [. ..J is his daughter Fatime Parduzi 
(Behrami). The Court found that the claimant Ilmi Behrami could not act as a 
heir of the deceased [. . .]. Consequently, the claimant lacks active legitimacy [. . .]. 
The lack ofpassive legitimacy, of the claim ofFatime Parduzi (Behrami) against 
the respondent, the evidence presented by the Directoratefor Cadastre, indicates 
that the object of the statement of claim is not in the ownership of the 
respondent. Consequently, SP finds that the respondent lacks passive 
legitimacy". 

16. 	 On 27 February 2017, the Applicants filed an appeal with the Appellate Panel 
against Judgment C-III-16-0070 ofthe Specialized Panel of 3 February 2017. The 
Applicants, inter alia, alleged that although they had submitted material evidence 
on the identification of property to the Specialized Panel, contrary to Article 48 of 
the Annex to the Law on Special Chamber, the Specialized Panel did not assess 
them at all. Specifically, the Applicants allege that during the drafting of the claim 
a technical error regarding the identification of the cadastral parcel was made, 
where instead of parcel 1272-0 was supposed to be parcel 1472-0, and the 
correction of this error was requested through the verbal submission. The 
Applicants allege that the Specialized Panel did not deal with the oral request at 
the hearing for the identification of the parcel number. The Applicant Ilmi 
Behrami alleges that he had the authorization transferred from the heir Fatime 
(Behrami) Parduzi, under which he was authorized to initiate a procedure for the 
confirmation of ownership of the disputed property. The Applicant, Fatime 
(Behrami) Parduzi, alleges that according to the order of the Specialized Panel, he 
presented the decision of the inheritance, based on which she was declared the 
successor to her predecessor. 
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17. 	 On 3 January 2018, the Appellate Panel sent the Applicant's appeal to the PAK. 

18. 	 On an unspecified date, the P AK had fully rejected the Applicants' allegations, 
including the allegation that a technical error was made in identifying the 
cadastral parcel number. The PAK stated that the claimed property No. 1472-0 is 
the undisputed property of the SOE "Liria Bardhosh", which is evidenced under 
its name, also presenting the certificate of ownership. 

19. 	 On 1 February 2018, the Appellate Panel (Judgment No. AC-I-17-0086-AoOOl) 
rejected the appeal of the Applicants as ungrounded. The Appellate Panel, 
upholding the Decision of the Specialized Panel, responded to all Applicants' 
allegations. 

Applicant's allegations 

20. 	 The Applicants allege that the challenged decision violated the Applicants' rights 
guaranteed by Article 31 [Right to Fair and Impartial Trial] of the Constitution in 
conjunction with Article 6 [Right to a fair trial] of the ECHR. 

21. 	 The Applicants further allege that "this judgment of the Appellate Panel only 
deepens the bias ofdecision-making and fails to correct the irregularities issued 
by the Specialized Panel, by deciding in the same manner, on the parcel which is 
not claimed". 

22. 	 The Applicants further allege that "The Appellate Panel in the reasoning of the 
Judgment AC-1-170086-AoOl dated 01 February 2018, in the factual 
circumstances refers all the time to the parcel with the wrong number no. 1272
0, despite the fact that it is a technical error and has been several times clarified 
in this matter [. ..] The Judge of the case has adapted the minutes according to 
her capriciousness; there was nothing true about the modification of the claim, 
except for the request to supplement the decision on inheritance, which we have 
done". 

23. 	 The Applicants request the Court "Confirmation ofthe claimants' ownership over 
the cadastral parcel 1472-0 [. ..] we request to implement the legal provisions of 
the Law on Property and Other Real Rights". 

Admissibility of the Referral 

24. 	 The Court first examines whether the Referral has fulfilled the admissibility 
requirements established in the Constitution and further specified in the Law, and 
foreseen in the Rules of Procedure. 

25. 	 In this respect, the Court refers to paragraphs 1 and 7 of Article 113 [Jurisdiction 
and Authorized Parties] of the Constitution which establish: 

"1. The Constitutional Court decides only on matters referred to the court in a 
legal manner by authorized parties. 
[ ...] 
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7. Individuals are authorized to refer violations by public authorities of their 
individual rights and freedoms guaranteed by the Constitution, but only 
after exhaustion ofall legal remedies provided by law". 

26. 	 The Court also assesses whether the Applicant has met the admissibility criteria 
foreseen by the Law. In this regard, the Court refers first to Articles 47 [Individual 
Requests], 48 [Accuracy of the Referral] and 49 [Deadlines] of the Law, which 
stipulate: 

Article 47 

[Individual Requests] 


"1. Every individual is entitled to request from the Constitutional Court legal 
protection when he considers that his/her individual rights and freedoms 
guaranteed by the Constitution are violated by a public authority. 

2. The individual may submit the referral in question only after he/she has 
exhausted all the legal remedies provided by the law". 

Article 48 

[Accuracy of the Referral] 


"In his/her referral, the claimant should accurately clarify what rights and 
freedoms he/she claims to have been violated and what concrete act ofpublic 
authority is subject to challenge". 

Article 49 
[Deadlines] 

"The referral should be submitted within a period of four (4) months. The 
deadline shall be counted from the day upon which the claimant has been 
served with a court decision". 

27. 	 As to the fulfillment of these criteria, the Court finds that the Applicant is an 
authorized party; he exhausted available legal remedies; has specified the act of 
the public authority that he challenges before the Court and has submitted the 
Referral in time. 

28. 	 However, the Court also considers whether the Applicant has met the 
admissibility criteria provided in paragraph (2) of Rule 39 [Admissibility Criteria] 
of the Rules of Procedure, which provides: 

"(2) The Court may consider a referral as inadmissible if the referral is 
manifestly ill founded because the Applicant has not sufficiently proved and 
substantiated the claim". . 

29. 	 The Court recalls that the Applicants allege that the Appellate Panel (Judgment 
AC-I-17-0086-AooOl) violated the right to fair and impartial trial. 

30 . In this regard, the Court notes that the Applicants allege that the Appellate Panel 
by rejecting the Applicants' appeal as ungrounded has deepened and confirmed 
even more the irregularities that the Applicants claim to have been made in the 
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Specialized Panel. The Applicants allege that the Appellate Panel has decided on 
the parcel which the Applicants did not request, which was initially specified in 
the lawsuit as a result of a technical error, and later the Applicants requested that 
the error be corrected. The Applicants claim that the Appellate Panel did not take 
into account their allegations. 

31. 	 The Court recalls that the Appellate Panel rejected the Applicants' appeal against 
the Specialized Panel in this item, for procedural reasons, as they were given the 
opportunity to change his claim and correct the error regarding the parcel 
number and the Applicants did not do that. 

32. 	 In this respect, the Court emphasizes that it is not its task to deal with errors of 
fact or law allegedly committed by the Supreme Court when assessing evidence or 
applying the law (legality), unless and in so far as they may have infringed rights 
and freedoms protected by the Constitution (constitutionality). In fact, it is the 
role of regular courts to interpret and apply the pertinent rules of both procedural 
and substantive law. 

33. 	 The role of the Constitutional Court is solely to ensure compliance with the rights 
guaranteed by the Constitution and other legal instruments. Therefore, the Court 
cannot act as "fourth instance court" (See, mutatis mutandis, Judgment of 
European Court on Human Rights of 21 January 1999, Garcia Ruiz v. Spain, No. 
30544/96, para. 28). 

34. 	 In fact, the Court notes that the Appellate Panel assessed the reasoning of 
Judgment C-III-16-0070 of the Specialized Panel of 3 February 2017, as to the 
procedural provisions regarding the Applicant's active legitimacy and the parcel 
number, which the Applicant claims that the Appellate Panel did not address, and 
which allegation the Applicant has also filed with the Court. 

35. 	 The Appellate Panel during the review of the Applicant's allegations reasoned that 
the Specialized Panel has rightfully dismissed the Applicant's claim, as the 
Applicant was advised at the hearing of the Specialized Panel to change the 
number of the parcel to which he referred in the claim, but the Applicant did not 
do that. 

36. 	 Regarding this allegation of the Applicant, the Appellate Panel in Judgment AC-1
17-0086-Aoo01 of 1 February 2018, emphasized: 

"The claimants' representative at the hearing stated that the parcel number 
1272-0 was a technical error during the compilation of the claim, while the 
real number should be 1472. The presiding judge asked the claimants' 
representative that "would you like to change your claim? Yes, it was the 
response of the claimants' representative [. . .]. Following this, the claimant 
had only submitted the Decision on Inheritance, while he did not make any 
supplement to the claim [. . .] Therefore, the Specialized Panel in the absence of 
the supplemented claim had no alternative but to deal with the legitimacy of 
the parties to the proceedings. 
[. ..J 

The Appellate Panel finds that the assessment of the Specialized Panel 
regarding Ilmi Behrami's lack ofactive legitimacy isfair. 
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The Appellate Panel received PAK response to the appeal of the claimants 
and found that the other parcel claimed by claimant no. 1472-0, was in the 
name of the SOE "Liria" Bardhosh, for which he also provided material 
evidence, the certificate ofownership of26 July 2017, proving this fact, while 
the claiming party did not provide any additional material evidence that 
would support the claim". 

37. 	 The Court notes that the Applicants did not correct the claim based on the 
instructions of the Judgment ofthe Specialized Panel. 

38. 	 The Court considers that the conclusions of the Appellate Panel were reached 
after a detailed examination of all arguments submitted by the Applicants. In this 
way, the Applicants were given the opportunity to present at all stages of the 
proceedings the arguments and evidence which they considered relevant to their 
case. 

39. 	 All the arguments of the Applicant, which were relevant to the resolution of the 
case were duly heard and assessed by the courts. All the material and legal 
reasons related to the challenged decision were presented by the Applicants in 
detail and the Court concludes that the proceedings before the regular courts, 
viewed in their entirety, were fair (See, mutatis mutandis, ECHR Judgment of 21 
January 1999, Garcia Ruiz v. Spain, No. 30544/96, para. 29 and 30). 

40. 	 In sum, the Court considers that the Applicants have not presented any evidence, 
facts or arguments that show that the proceedings before the Appellate Panel have 
constituted in any way a constitutional violation of their rights guaranteed by the 
Constitution, namely the right to fair and impartial trial. 

41. 	 Therefore, the Court concludes that the Referral is manifestly ill-founded on 
constitutional basis and is to be declared inadmissible, in accordance with Article 
113.7 of the Constitution, Article 48 of the Law and Rule 39 (2) of the Rules of 
Procedure. 
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FOR THESE REASONS 


The Constitutional Court, in accordance with Article 113.7 of the Constitution, and 
pursuant to Rule 39 (2) of the Rules of Procedure, in the session held on 7 February 
2019, unanimously 

DECIDES 

I. 	 TO DECLARE the Referral inadmissible; 

II. 	 TO NOTIFY this Decision to the Parties; 

III. 	 TO PUBLISH this Decision in the Official Gazette in accordance with 
Article 20-4 of the Law; 

N. 	 This Decision is effective immediately. 

Judge Rapporteur 	 President of the Constitutional Court 

Bajram Ljatifi 	 Arta Rama-Hajrizi 

This translation is unofficial and serves for informational purposes only. 
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