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Applicant

1. The Referral was submitted by Luan Ibrahimi from Ferizaj (hereinafter: the
Applicant).
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Challenged decision

2. The Applicant challenges Judgment PML. NO.181/2018 of the Supreme Court
of 23 August 2018 in conjunction with Judgment PAL No. 499/2018 of the
Court of Appeals of 28 May 2018 and Judgment P. No. 352/17 of the Basic
Court in Ferizaj of 26 February 2018.

Subject matter

3. The subject matter is the constitutional review of the challenged Judgment
which, allegedly violated his rights guaranteed by the Constitution of the
Republic of Kosovo (hereinafter: the Constitution) and the European
Convention on Human Rights (hereinafter: the ECHR).

4. In addition, the Applicant requests the Constitutional Court to impose an
interim measure.

Legal basis

5. The Referral is based on Article 113.7 [Jurisdiction and Authorized Parties] of
the Constitution, Articles 22 [Processing Referrals] and 47 [Individual
Requests] of the Law No. 03/L-121 on the Constitutional Court of the Republic
of Kosovo (hereinafter: the Law) and Rule 32 [Filing of Referrals and Replies]
of the Rules of Procedure of the Constitutional Court of the Republic of Kosovo
(hereinafter: the Rules of Procedure).

Proceedings before the Constitutional Court

6. On 19 September 2018, the Applicant submitted the Referral to the
Constitutional Court of the Republic of Kosovo (hereinafter: the Court).

7. On 9 October 2018, the President of the Court appointed Judge Radomir
Laban as Judge Rapporteur and the Review Panel, composed of Judges: Bekim
Sejdiu (Presiding), Remzije Istrefi-Peci and Nexhmi Rexhepi.

8. On 12 October 2018, the Court notified the Applicant and the Supreme Court
about the registration of the Referral. By the same letter, the Court requested
the Applicant to submit a completed referral form.

9. On 26 September 2018, the Applicant submitted the requested document to
the Court.

10. On 27 November 2018, the Review Panel considered the report of the Judge
Rapporteur, and made a recommendation to the Court on the inadmissibility
of the Referral.

Summary of facts

11. On 26 February 2018, the Basic Court in Ferizaj by Judgment P. No. 352/17
found the Applicant guilty of committing a criminal offense of causing minor
bodily injuries and sentenced the Applicant to imprisonment of 4 months,
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which in accordance with Article 47 of the CCK is replaced by a fine of 800
euro.

12. On 8 March 2018, the Applicant filed an appeal with the Court of Appeals
against the Judgment of the Basic Court in Ferizaj "due to a decision regarding
the criminal sanction."

13. On 28 May 2018, the Court of Appeals by Judgment PAL No. 499/2018
rejected as ungrounded the Applicant's appeal and upheld the judgment of the
Basic Court in entirety.

14. On 3 July 2018, the Applicant filed a request for protection of legality with the
Supreme Court against the Judgment (P. 352/17) of the Basic Court and the
Judgment (PAl No. 499/2018) of the Court of Appeals "on the grounds of
essential violations the provisions of the criminal procedure and violation of
the criminal law with the proposal that the Supreme Court of Kosovo
approves the request as grounded and modify Judgment P. No. 352/17 of
28.05.2018 and PAl. No. 499/18, by MODIFYING them to a suspended
sentence".

15. On 23 August 2018, the Supreme Court (by Judgment Pml. No. 181/2018)
rejected as ungrounded the request for protection of legality. In the reasoning
of the decision, the Supreme Court states:

"In this case it is important to emphasize that the convict pleaded
guilty at an initial hearing [...], so that after the convict was sentenced
to an imprisonment for a term of four (4) months, the imprisonment
sentence was then replaced by afine of 800 (eight hundred) euro, with
his consent, as determined after the pronouncement of the judgment in
the minutes of the main hearing.

[...] In this case, the first instance court pronounced the type of
punishment prescribed for this criminal offense, namely the sentence
of imprisonment within the minimum and the maximum prescribed by
the law, so that the allegation of the convict presented in the request
that the judgment contains the violation of the criminal law is
ungrounded. "

Applicant's allegations

16. The Applicant did not accurately specify what rights and fundamental
freedoms were violated by the challenged judgment.

17. In addition, the Applicant requests the Court to impose an interim measure but
does not explain the reasons for the imposition of such a measure.

18. The Applicant explains that the challenged judgments, "seriously violated legal
provisions at the expense of the injured party-the claimant SERIOUS
VIOLATION of the European Convention, human rights and the rights
guaranteed in the Constitution of the Republic of Kosovo."
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19. The Applicant further alleges: "The panel - the judge for serious crimes held
the trial and sentenced me to such a high sentence, although I pleaded guilty,
although I have good relations with the injured party and although we work
together".

20. Finally, the Applicant addresses the Court with a request that "This case could
have been resolved by mediation, and not by a decision- such a high sentence
that I cannot stand [...J I PROPOSE - to the Constitutional Court of the
Republic of Kosovo in Prishtina to approve the Referral and the case be
QUASHED, and remand it for retrial to the first instance, or the same
Judgment be MODIFIED".

Admissibility of the Referral

21. The Court first examines whether the Referral met the admissibility
requirements, established in the Constitution, foreseen in the Law and further
specified in the Rules of Procedure.

22. In this respect, the Court refers to paragraphs 1 and 7 of Article 113
[Jurisdiction and Authorized Parties] of the Constitution which establish:

,,1. The Constitutional Court decides only on matters referred to the
court in a legal manner by authorized parties.

[. ..J

7. Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution,
but only after exhaustion of all legal remedies provided by law."

23. The Court further examines whether the Applicant has fulfilled the
admissibility requirements as provided by Law. In this respect, the Court refers
to Articles 47 [Individual Requests], 48 [Accuracy of the Referral] and 49
[Deadlines] of the Law, which provide:

Article 47
[Individual Requests]

,,1. Every individual is entitled to requestfrom the Constitutional Court
legal protection when he considers that his/her individual rights and
freedoms guaranteed by the Constitution are violated by a public
authority.

2. The individual may submit the referral in question only after he/she
has exhausted all the legal remedies provided by the law."
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Article 48
[Accuracy of the Referral]

"In his/her referral, the claimant should accurately clarify what rights
and freedoms he/she claims to have been violated and what concrete
act of public authority is subject to challenge. "

Article 49
[Deadlines]

"The referral should be submitted within a period of four (4) months.
The deadline shall be counted from the day upon which the claimant
has been served with a court decision .... "

24. As regards the fulfillment of these requirements, the Court finds that the
Applicant filed a request in the capacity of an authorized party, challenging the
act of a public authority, namely Judgment (PML No. 181/18) of 23 August
2018 of the Supreme Court, after exhaustion of all legal remedies provided by
law. The Applicant also filed the Referral in accordance with the deadline
prescribed in Article 49 of the Law.

25. However, when assessing whether the Applicant fulfilled the admissibility
requirements provided by Law, the Court also refers to Article 48 of the Law,
which provides the Applicant with an obligation to specify in his Referral
submitted to the Court the rights and freedoms that have allegedly been
violated.

26. The same requirement is clearly laid down in Rule 39 [Admissibility Criteria]
of the Rules of Procedure. Rule 39 (1) (d) stipulates:

"(1) The Court may consider a referral as admissible if:

[...]

(d) the referral accurately clarifies and adequately sets forth the facts
and allegations for violation of constitutional rights or provisions".

27. Accordingly, the Court emphasizes that, in order to consider that the Referral
meets the admissibility requirements, the Applicant is obliged to accurately
indicate in his referral what rights and freedoms have been violated and
adequately present the facts and allegations of violation of constitutional rights
or provisions.

28. The Applicant did not specify what rights and freedoms he claims to have been
violated by an act of a public authority, namely by Judgment [PML. No.
181/18] of the Supreme Court of 23 August 2018, which he challenges before
the Court. Moreover, the Applicant does not accurately state the facts and
allegations for violation of constitutional rights.

29· In the circumstances of this case, the Applicant's Referral is in accordance with
the requirements established in paragraphs 1 and 7 of Article 113 of the

5



Constitution and Articles 47 and 49 of the Law. However, the Applicant's
Referral does not meet the admissibility requirements as foreseen by Article 48
of the Law and item (d) of paragraph (1) of Rule 39 of the Rules of Procedure.

30. In conclusion, in accordance with Article 48 of the Law and Rule 39 (1) (d) of
the Rules of Procedure, the Referral is inadmissible.

Assessment of the request for interim measure

31. The Court notes that the Applicant in his Referral requests the Court to impose
an interim measure.

32. In order to grant an interim measure, in accordance with Rule 57 (1) of the
Rules of Procedure, the Court must find that:

"(1) If the Judge Rapporteur considers that the Referral submitted is
inadmissible, then the request for interim measures will be reviewed
along with the basic referral following the order of deciding the
referrals in the Court. If the Judge Rapporteur considers that the
referral is admissible, then the request for interim measures shall
proceed expeditiously .."

33. As previously concluded, the Referral is inadmissible, therefore, there is no
primafacie case for the imposition of interim measure. For these reasons, the
request for interim measure is to be rejected.
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FOR THESE REASONS

The Constitutional Court of Kosovo, in accordance with Article 113.1 and 7 of the
Constitution, Article 47 of the Law and Rule 39 (1) (d) and 57 (1) of the Rules of
Procedure, in the session held on 27 November 2018, unanimously

DECIDES

I. TO DECLAREthe Referral inadmissible;

II. TO REJECT, unanimously, the request for interim measure;

III. TO NOTIFY this Decision to the Parties;

IV. TO PUBLISH this Decision in the Official Gazette, in accordance
with Article 20-4 of the Law;

V. This Decision is effective immediately.

Judge Rapporteur President of the Constitutional Court

Radomir Laban Arta Rama-Hajrizi

This translation is unofficial and serves for informational purposes only.
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