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Applicant

1. The Referral was submitted by Slobodan Vukasinovic, (hereinafter: the
Applicant) from Caglavica, who is reporesented by Visar Vehapi, a lawyer from
Prishtina.
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Challenged decision

2. The Applicant challenges Judgment [Rev. No. 439/2016] of the Supreme Court
of Kosovo of 9 November 2017. The challenged Judgment was served on the
Applicant on 20 November 2017.

Subject matter

3. The subject matter is the constitutional review of the challenged Judgment of
the Supreme Court, which allegedly violate the Applicant's rights and freedoms
guaranteed by Article 102 [General Principles of the Judicial System] and
Article 31 [Right to Fair and Impartial Trial] of the Constitution of the Republic
of Kosovo (hereinafter: the Constitution), in conjunction with Article 6 (Right
to a fair trial) of the European Convention for the Protection of Human Rights
and Fundamental Freedoms (hereinafter: the ECHR).

4. In addition, the Applicant also requests the Constitutional Court (hereinafter:
the Court) to impose interim measure and immediately suspend the execution
of the decision of the Supreme Court.

Legal basis

5. The Referral is based on Article 113.7of the Constitution, Articles 27 and 47 of
the Law No. 03/L-121 on the Constitutional Court of the Republic of Kosovo
(hereinafter: the Law) and Rule 54 of the Rules of Procedure of the
Constitutional Court of the Republic of Kosovo (hereinafter: the Rules of
Procedure.

6. On 31 May 2018, the Court approved in the administrative session the
amendment and supplement of the Rules of Procedure, which was published
in the Official Gazette of the Republic of Kosovo on 21 June 2018 and entered
into force 15 (fifteen) days after its publication. Therefore, during the review of
the Referral, the Court refers to the legal provisions of the new Rules of
Procedure in force.

Proceedings before the Court

7. On 9 March 2018, the Applicant submitted the Referral to the Court through
mail service.

8. On 13 March 2018, the President of the Court appointed Judge Snezhana
Botusharova as Judge Rapporteur and the Review Panel, composed of Judges:
Almiro Rodrigues (Presiding), Ivan Cukalovic and Selvete Gerxhaliu- Krasniqi
(members).

9· On 21 March 2018, the Court notified the Applicant about the registration of
the Referral and sent a copy of the Referral to the Supreme Court.

10. On 16 June 2018, the mandate of judges: Almiro Rodrigues and Snezhana
Botusharova ended. On 26 June 2018, the mandate of judges Altay Suroy and
Ivan Cukalovic ended.
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11. On 9 August 2018, the President of the Republic of Kosovo appointed new
judges: Bajram Ljatifi, Safet Hoxha, Radomir Laban, Remzije Istrefi-Peci and
Nexhmi Rexhepi, with a 9 (nine) year mandate.

12. On 22 August 2018, the President of the Court decided to replace Judge
Rapporteur Snezhana Botusharova, and instead of her Judge Bekim Sejdiu was
appointed as Judge Rapporteur.

13· On 10 September 2018, the President of the Court rendered the Decision on
replacement of Judge Almiro Rodrigues, as Presiding of Review Panel, and
instead of him Arta Rama- Hajrizi was appointed as Presiding of the Review
Panel.

14· On 10 September 2018, the President of the Court rendered Decision on the
replacement of Judge Ivan Cukalovic as a member of the Review Panel, and
instead of him appointed Judge Gresa Caka-Nimani as a member ofthe Review
Panel.

15· On 10 October 2018, the Review Panel considered the report of the Judge
Rapporteur and recommended to the Court the inadmissibility of the Referral.

Summary of facts

16. Based on the case file, it follows that Borka Vukasinovic (hereinafter: the
Applicant's mother) in 1970 concluded an oral agreement with the brothers
Bozidar and Zivojin Mitrovic on the sale of a cadastral parcel owned by her No.
211 in a surface area 1.50.02 ha (hereinafter: the disputed parcel) at the price of
12.000,00 dinars.

17. Based on the case file, it also follows that on that occasion, the delivery note
was also prepared, the price was paid in full, and the buyers entered the
possession of the contested parcel, however the change of ownership was not
finished in the cadastral operate.

18. On 4 January 1974, the Applicant's mother and Zivojin Mitrovic signed a
written contract (Leg. No. 3065/74) for the sale-purchase before the Municipal
Court in Prishtina, of the half of the ideal part of the disputed parcel. Based on
this contract of sale-purchase, Zivojin Mitrovic carried out a change of
ownership in the cadastral operate and registered half of the disputed cadastral
parcel under his name.

19. After that, the other half of the disputed immovable property in the cadastral
books was still registered in the name of the mother of the Applicant,
regardless of the fact that the brothers Bozidar and Zivojin Mitrovic used it in
entirety.

20. On 19 August 1985, the Applicant and his mother sign a written gift contract
(Vr. No. 3085/85), which is certified in the Municipal Court in Prishtina and
whereby the mother of the Applicant donated all immovable property
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described in Art. 2 of this Agreement to the recipient of the gift, namely to the
Applicant, in any part of this contract the contested parcel was not included.

21. On 25 November 2002, Bozidar Mitrovic filed a claim with the Municipal Court
in Prishtina against the Applicant for the determination of the ownership over
the disputed parcel.

The inheritance procedure concerning the distribution of property of the
Applicant's mother

22. During the course of the proceedings for determining ownership, the
Applicant, based on the gift contract, Vr. No. 3085/85 certified in the
Municipal Court in Prishtina on 19 August 1985, initiated a proceedings before
the Municipal Court in Prishtina.

23. On 25 July 2007, the Municipal Court in Prishtina (Decision T. No. 359/2007)
declared the Applicant as a sole successor of his mother's entire immovable
property, including half of the ideal part of the challenged parcel, after which
the entire immovable property of his mother, including the half of ideal part of
the challenged parcel, is formally registered in the name of the Applicant.

Proceedings upon the request for determination of ownership

24. On 25 November 2002, Bozidar Mitrovic filed a claim with the Municipal Court
in Prishtina against the Applicant and Dragica Vukasinovic, the Applicant's
sister for the determination of ownership over the half of the ideal part of the
challenged parcel.

25. On 30 March 2012, the Municipal Court in Prishtina rendered Judgment C.
No. 1289/10 rejecting as ungrounded the statement of claim for the
determination of the ownership of Bozidar Mitrovic.

26. On 12 June 2012, Bozidar Mitrovic filed an appeal with the Court of Appeals
against the Judgment of the Municipal Court, on the grounds of violations of
the provisions of the procedural and substantive law and erroneous
determination of factual situation.

27. On 3 October 2012, the Court of Appeals by Judgment rCA. No. 5320/2012]
rejected as ungrounded the appeal of Mr. Bozidar Mitrovic and upheld the
Judgment of the Municipal Court.

28. On 18 November 2013, Bozidar Mitrovic, against judgments of the Basic Court
and the Court of Appeals, submitted the request for revision to the Supreme
Court, on the grounds of essential violations of the provisions of the procedural
and substantive law and erroneous determination of factual situation.

29. On 2 March 2015, the Supreme Court of Kosovo by Decision Rev. No.
238/2014 approved the request for revision of Bozidar Mitrovic and annulled
the decisions of the lower instance courts, and remanded the case for retrial to
the first instance court. In the reasoning, the Supreme Court states: "the lower
instance courts did not give clear and understandable reasons regarding the
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relevant facts for fair decision in this legal matter due to this it remained
unconfirmed that the Applicant proved the legal ground of acquisition of the
ownership right over the part of the parcel that is subject of the dispute".

30. On 2 November 2015, the Basic Court in Prishtina in the repeated proceedings
rendered Judgment [C. No. 928/15] rejecting as ungrounded the statement of
claim for determination of ownership of Bozidar Mitrovic. The same Judgment
also rejected the request of Bozidar Mitrovic for the imposition of an interim
measure that prohibits the Applicant from disposing, contracting and
alienating the challenged parcel.

31. On an unspecified date, Bozidara Mitrovic filed appeal against Judgment of the
Basic Court in Prishtina with the Court of Appeals on the grounds of essential
violations of the provisions of the procedural and substantive law and the
erroneous determination of factual situation.

32. On 10 October 2016, the Court of Appeals of Kosovo by Judgment CA. No.
1821/2016 rejected the appeal of Bozidar Mitrovic as ungrounded and upheld
the Judgment of the Basic Court.

33. On an unspecified date, Bozidar Mitrovic, against the judgments of the Basic
Court and the Court of Appeals, submitted the request for revision to the
Supreme Court, on the grounds of essential violations of the provisions of the
procedural and substantive law.

34. On 9 November 2017, the Supreme Court by Judgment Rev. No. 439/2016
approved the revision of Bozidar Mitrovic, and modified the judgments of the
Basic Court and of the Court of Appeals, in a way that it approved the request
for determination of ownership and confirmed the ownership of Bozidar
Mitrovic over the half of the contested parcel. In the reasoning the Supreme
Court states: "the evidence in the casefile in a certain and convincing manner
it results that there has been verbal agreement on the sale-purchase of
contested immovable property concluded on 09.04.1970, between the
deceased Borka Vukasinovic and the claimant and his brother, the second
respondent Zivojin Mitrovic. This agreement was implemented in its entirety
and Mitrovic brothers are in possession of the immovable property. [...] the
contract on gift of the late Borka with her son was concluded, here the first
respondent, which was certified in the Municipal Court in Prishtina, by
Decision Vr. No. 3085/85, of 19.08.1985, in the subject of the contract, the
disputed immovable property was not included, from which it can be
concluded that this immovable property was previously alienated.
[...] it follows from the foregoing that the claimant bought the immovable
property in 1970 by verbal agreement which was concluded prior to the entry
into force of the Law on Transfer of Immovable Property of 1974. Therefore,
this sale-purchase has legal effect and the return of the benefits cannot be
required only due to the lack of the written form and confirmation of
signatures by the competent body. The claimant Mr. Bozidar Mitrovic in
addition to sale purchase, bases his request on the possession too. Therefore,
the claimant has acquired the right to ownership in addition to sale -
purchase with possession since the possession of the same has been since 1970
and is a responsible possessor. According to the assessment of this court to
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acquire the right to ownership within the meaning of Article 28, paragraph 4
of the Law on Property Relations that was in force, three requirements must
be met: the accountability, possession and the time- which were entirely
fulfilled by the claimant in the case in question.
[...] The first and second instance court could not support their decisions in
the minutes of the subcommittee on land regulation to confirm the factual
situation, and the land regulation has never been made according the geodesy
expert and neither the minute has ever been signed by the owners-claimant
and the minutes were supposed to be considered in the context with other
evidence and according to this court these minutes (material evidence) cannot
affect in any decision in the presence of the confirmed factual situation.
Therefore, thejudgments of the lower instance courts have been modified and
the statement of claim of the claimant was approved as grounded".

Applicant's allegations

35. The Applicant alleges that the challenged decisions of the Supreme Court
violate the rights guaranteed by Article 102 [General Principles of the Judicial
System] as well as Article 31 [Right to Fair and Impartial Trial] of the
Constitution in conjunction with Article 6 (Right to a fair trial) of the European
Convention for the Protection of Human Rights (hereinafter: the ECHR).

36. The Applicant also alleges that the Supreme Court, "trusted the testimonies of
the witnesses, in contrast to what the lower instance courts decided ( ..)", and
accordingly exceeded its jurisdiction provided by law, violated Article 102,
paragraph 3 [Courts shall adjudicate based on the Constitution and the law] of
the Constitution.

37· The Applicant also alleges that: "By assessing the factual situation, the
Supreme Court acted outside the framework of the law and in this way it
violated Article 31 of the Constitution and Article 6 of the European
Convention on Human Rights. "

38. The Applicant further alleges a violation of Article 31 of the Constitution in
conjunction with Article 6 of the ECHR because "The reasoning in the
Judgment of the Supreme Court is not sufficiently expressed and processed
since the relation between the relevant evidence offered by the claimant,
relevant assessment of the applicable legal provisions and findings of the
merits is not ascertained and argued at all ".

39· The Applicant finally alleges that the challenged decision is not in accordance
with the previous case-law of the Supreme Court, citing specifically the
decision in which the Supreme Court decided otherwise.

40. The Applicant also requests the Court to declare his Referral admissible, to
approve the interim measure and suspend the execution of Judgment [Rev. No.
439/2016] of the Supreme Court and remand the case for retrial to the Basic
Court.
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Admissibility of Referral

41. The Court first examines whether the Referral has fulfilled the admissibility
requirements established in the Constitution, foreseen in the Law, and as
further specified in the Rules of Procedure.

42. In this respect, the Court refers to paragraphs 1 and 7 of Article 113
[Jurisdiction and Authorized Parties] ofthe Constitution, which establish:

1.The Constitutional Court decides only on matters referred to the court in
a legal manner by authorized parties.
[...]

7. Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution, but
only after exhaustion of all legal remedies provided by law.

43. The Court also refers to Article 49 [Deadlines] of the Law, which establishes:

The referral should be submitted within a period of four (4) months. The
deadline shall be countedfrom the day upon which the claimant has been
served with a court decision.

44. In this regard, the Court considers that the Applicant is an authorized party,
that he exhausted all legal remedies and filed a Referral within the prescribed
deadline.

45. However, the Court also refers to Article 48 [Accuracy of the Referral] of the
Law, which states:

In his/her referral, the claimant should accurately clarify what rights and
freedoms he/she claims to have been violated and what concrete act of
public authority is subject to challenge.

46. In addition, the Court takes into account Rule 39 [Admissibility Criteria] of the
Rules of Procedure, which foresees:

"(2) The Court may consider a referral as inadmissible if the referral is
manifestly ill founded because the Applicant has not sufficiently proved
and substantiated the claim".

47· The Court notes that the Applicant first alleges that the challenged decision of
the Supreme Court violates the rights guaranteed by Article 102 [General
Principles ofthe Judicial System] ofthe Constitution.

48. The Court recalls that Article 102 of the Constitution falls under Chapter VII
[Judicial System] of the Constitution. In this way, the Court considers that the
provisions of Article 102 of the Constitution do not contain individual rights
and freedoms protected by the provisions contained in Chapter II
[Fundamental Rights and Freedoms] and Chapter III [Rights of Communities
and Their Members] of the Constitution. Accordingly, the Court concludes

7



that Article 102 cannot be the basis for referals submitted pursuant to Article
113.7 of the Constitution (see: Constitutional Court in case KI46j17,
Applicants: Privatization Agency of Kosovo, Resolution on Inadmissibility of
7 September 2017, paragraph 39)·

49. However, in the present case, the Court notes that the essence of the
Applicant's Referral is related to violation of Article 31 [Right to Fair and
Impartial Trial] of the Constitution in conjunction with Article 6 (Right to a
fair trial) of the ECHR, which is reduced to incorrect application and
interpretation of laws by the regular courts, thereby raising the issue of
erroneous application and interpretation of legal provisions.

50. As to the Applicant's allegation that the Supreme Court gave trust to the
witnesses contrary to the findings of the lower instance courts, the Court notes
that the Supreme Court found in the challenged decision "that the lower
instance courts by administered evidence determined the factual situation
correctly and completely as well as the decisive facts for adjudicating this
legal matter, but based on this factual situation, according to the assessment
of this court, the substantive law was erroneously applied [...]".

51. In this regard, the Court considers that the Supreme Court clearly reasoned
that it did not deal with the determination of the factual situation, but by the
application of the substantive law. Accordingly, the Court found that the
Supreme Court did not exceed its legal powers when rendering the challenged
decision and therefore did not violate the constitutionally guaranteed rights of
the Applicant.

52. The Court further notes that the Supreme Court provided extensive reasons
for its findings, reasoning and justifying each Applicant's allegation in respect
of this allegation. The Supreme Court states in its decision that "The first and
second instance court could not support their decisions in the minutes of the
subcommittee on land regulation to confirm the factual situation, and the
land regulation has never been made according the geodesy expert and
neither the minute has ever been signed by the owners-claimant and the
minutes were supposed to be considered in the context with other evidence
and according to this court these minutes (material evidence) cannot affect
in any decision in the presence of the confirmed factual situation. Therefore,
the judgments of the lower instance courts have been modified and the
statement of claim of the claimant was approved as grounded".

53· In this respect, the Court reiterates that complete determination of factual
situation, as well as the interpretation and application of law is within the full
jurisdiction of the regular courts, and that the role of the Constitutional Court
is solely to ensure compliance with the rights guaranteed by the Constitution
and other legal instruments. Therefore, the Constitutional Court cannot act as
a ''fourth instance court" (see: ECtHR case, Akdivar v. Turkey, No. 21893/93,
of 16 September 1996, paragraph 65, see also: mutatis mutandis, the
Constitutional Court: case KI86j11, Applicant: Milaim Berisha, of 5 April
2012).
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54. Bearing in mind the Applicant's allegations concerning the arbitrarily
reasoned judgment of the Supreme Court, and in this connection with
violation of Article 31 of the Constitution in conjunction with Article 6 of the
ECHR, the Court finds that the Supreme Court in Judgment Rev. No.
439/2016 determined, " the undisputedfact that the mother of the Applicant
and brothers Bozidar and Zivojin Mitrovic that the claimant bought the
immovable property in 1970 by verbal agreement which was concluded
prior to the entry intoforce of the Law on Transfer of Immovable Property of
1974. Therefore, this sale-purchase has legal effect and the return of the
benefits cannot be required only due to the lack of the written form and
confirmation of signatures by the competent bodies. "

55. In addition, the Court further notes that the Supreme Court found that, in
addition to the sale-purchase, Bozidar Mitrovic also bases his request on
possession. For this reason, because the ownership right has begun, " since
1970 and is a responsible possessor. According to the assessment of this court
to acquire the right to ownership within the meaning of Article 28,
paragraph 4 of the Law on Property Relations that was in force, three
requirements must be met: the accountability, possession and the time-
which were entirely fulfilled by the claimant in the case in question"

56. In this regard, the Court finds that, in accordance with the legal regulations
from the period when the verbal contract was concluded between the mother
of the Applicant and the brothers Bozidar and Zivojin Mitrovic, he fulfilled the
legally valid form, as regulated by the law of that period, whereby such an
action itself is considered a valid legal transaction by which he could acquire
an ownership or co-ownership right over the disputed property.

57. The Court also notes that the Supreme Court also took into account the fact
that Bozidar Mitrovic acquired the right of ownership, in addition to sale-
purchase and possession, as he has been in possession since 1970 and is a
conscientious holder of the same, which was reasoned by the Law on Legal
and Property Relations which was in effect at that time.

58. The Court does not see such a reasoning of the Supreme Court as arbitrary or
ungrounded, but the reasoning based on the legal provision.

59· As regards the Applicant's allegation of non-uniformed case law of the
Supreme Court, the Court found, in the enclosed decisions, that, having regard
to the circumstances and the specifics, the challenged decision differs from the
attached decision of the Supreme Court.

60. In these circumstances, the Court considers that nothing in the case presented
by the Applicant does not indicate that the proceedings before the regular
courts were unfair or arbitrary in order for the Constitutional Court to be
satisfied that the core of the right to fair and impartial trial was violated or
that the Applicant was deprived of any procedural guarantees, which would
lead to a violation of that right under Article 31 of the Constitution or
paragraph 1of Article 6 of the ECHR.
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61. Accordingly, the Court indicates that the Applicant did not provide relevant
arguments, which would justify his allegations that the constitutional rights
which he referred to were in any way violated, except that he is dissatisfied
with the outcome of the proceedings in which the challenged decisions were
rendered.

62. The Court reiterates that it is the Applicant's obligation to substantiate his
constitutional allegations, and submit prima facie evidence indicating a
violation of the rights guaranteed by the Constitution and the ECHR. That
assessment is in accordance with the jurisdiction of the Court (see: case of the
Constitutional Court No. K119/14 and KI21/14, Applicants Tafil Qorri and
Mehdi Syla, of 5 December 2013).

63. Accordingly, the Court finds that the Applicant's Referral did not meet the
admissibility requirements established in the Rules of Procedure because the
Referral is manifestly ill-founded on constitutional basis, because the
presented facts do not in any way justify the claim of a violation of the
constitutional right and the Applicant has not sufficiently substantiated his
allegation of constitutional violations.

64. In sum, the Court concludes that the Referral is manifestly ill-founded on
constitutional basis and in accordance with Rule 39 (2) of the Rules of
Procedure, it is to be declared inadmissible.

Assessment of the request for interim measure

65. The Court notes that the Applicants in the Referral request the Court to
impose an interim measure and to suspend implementation of Judgment
[Rev. No. 439/2016] of the Supreme Court.

66. In order to approve an interim measure, in accordance with Rule 55 (4) of the
Rules of Procedure, the Court must determine that:

"(a) the party requesting interim measures has shown a prima facie case
on the merits of the referral and, if admissibility has not yet been
determined, a primafacie case on the admissibility of the referral;

(b) the party requesting interim measures has shown that it would suffer
unrecoverable damages if the interim relief is not granted.

(c) the interim measures are in the public interest".

67· As previously concluded, the Referral is inadmissible, and therefore there is
no prima facie case for the imposition of an interim measure. For these
reasons, the request for an interim measure should be rejected.
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FOR THESE REASONS

The Constitutional Court of Kosovo, pursuant to Article 113.1 and 7 of the
Constitution, Article 47 of the Law, and Rule 39 (2) of the Rules of Procedure, in the
session held on 10 October 2018, unanimously

DECIDES

I. TO DECLARE the Referral inadmissible;

II. TO NOTIFY this Decision to the Parties;

III. TO PUBLISH this Decision in the Official Gazette, in accordance with
Article 2004 of the Law; and

N. This Decision is effective immediately.

This translation is unofficial and serves for informational purposes only
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