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We respect the decision of the Majority of Judges (hereinafter: the Majority) of the 
Constitutional Court of the Republic of Kosovo (hereinafter: the Court). However, always 
with all respect, we cannot agree with it for the reasons that will follow. 

The Scope of the Referral 

1. 	 The Applicants maintain that the Decision no. 04/20 of 20 December 2017 
(hereinafter: the challenged Decision) of the Government of the Republic of Kosovo 
(hereinafter: the Government) is not in compliance with Articles: 3 [Equality Before 
the Law]; 4 [Form of the Government and Separation of Power] ; 7 [Values] ; 65 
[Competences of the Assembly]; 92 [General Principles]; and 93 [Competences of 
the Government] of the Constitution of the Republic of Kosovo (hereinafter: the 
Constitution). 

2. 	 The Applicants' Referral primarily concerns the allegation that, through issuing the 
challenged Decision, the Government has exceeded its authority as provided by 
Articles 92 and 93 of the Constitution, thereby infringing upon the competencies of 



the Assembly as provided by Article 65 of the Constitution. In this respect, the 
Applicants also argue that Article 4 of the Constitution has been violated. 

3. 	 The Majority decided to declare this Referral admissible and to hold that the 
challenged Decision is not in contradiction with Articles 3 [Equality Before the Law]; 
4 [Form of the Government and Separation of Power]; 7 [Values]; 65 [Competences 
of the Assembly]; 92 [General Principles] and 93 [Competences of the Government] 
of the Constitution. 

The facts of the case 

4. 	 The Government issued the challenged Decision on 20 December 2017. The Decision 
took effect on the date of the signature and was to be implemented retroactively as 
of! December 2017.' 

5. 	 The challenged Decision increased the salaries of a specific list of Government 
positions, including: a) the Prime Minister, Deputy Prime Ministers, Ministers and 
their deputies; b) a number of political appointees related to these positions; and c) 
a number of civil servants employed in the Office of Prime Minister. While not 
enumerated specifically, the challenged Decision produces the same effects for all 
prosecutors and judges, including the judges of the Constitutional Court, as per the 
proportions set forth in the Law on Courts, the Law on State Prosecutor and the Law 
on Constitutional Court? 

6. 	 Two days later, on 22 December 2017, the Assembly of the Republic of Kosovo 
(hereinafter: the Assembly) adopted Law No. 06/L-020 on the Budget of the 
Republic of Kosovo for Year 2018 (hereinafter: the Law on 2018 Budget). 

7. 	 On 29 January 2018, 31 deputies of the Assembly submitted a referral to the Court, 
challenging the compatibility of the challenged Decision with the Constitution. 

Preliminary Observations 

8. 	 The Majority, in holding that the challenged Decision is not in contradiction with the 
abovementioned constitutional provisions, has essentially maintained that "the 
Court is not convinced that the decision to raise the salm'ies constitutes a matter of 
the constitutional level" (paragraph 110 of the Judgment) and that "the Applicants 
have not presented convincing evidence to substantiate their allegations that the 
challenged decision has produced constitutional effects in terms ofinfringing upon 
the constitutional competences of the Assembly or violating any constitutional 
provision" (paragraph 119 of the Judgment). We disagree. 

9. 	 The gist of the question before the Court is not whether a Government decision 
"raising salaries" is compatible with the Constitution; but rather whether a 
Government decision with no "authorization in law" or not "implementing a law", as 
in the circumstances of the present case, is compatible with the Government's 

, Decision Nr. 04/20 of the Government of the Republic of Kosovo dated 20 December 2017. 
Law No.03/L-199 on Courts; Law No.03/ L-225 for the State Prosecutor and Law No. 03/ L-121 on 

Constitutional Court. 
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authority to make decisions as defined in Article 92 and 93 of the Constitution. We 
maintain this is matter of constitutionality. 

10. 	 Further, we maintain that in issuing the challenged Decision, in the circumstances 
of this case, the Government has exceeded the limits of its authority in exercising the 
executive function as determined by Article 92 and 93 of the Constitution, because 
of two essential arguments. The challenged Decision a) neither "implements a law" 
as required by Articles 92.3, 92-4 and 93.4 of the Constitution; nor b) is a "proposal" 
as required by Articles 92-4 and 93.5. Consequently, the challenged Decision has 
resulted into the infringement of the competences of the Assembly to adopt the 
budget as determined by Article 65.5 of the Constitution. Finally, we maintain that 
Article 4 of the Constitution on the Form of Government and Separation of Powers 
has also be affected as a) the exceeding of the Government's authority and the 
corresponding infringement of the legislative power, has affected the balance 
between the executive and legislative as determined by this Article and b) the 
challenged Decision produces effects for an independent branch of government, the 
judiciary, bypassing parliamentary control. 

11. 	 These are the most important allegations pertaining to the circumstances of the 
present case. Therefore, we will refrain from analyzing the compatibility of the 
challenged Decision with Articles 3 and 7 of the Constitution. 

Compatibility with the Articles 92 and 93 of the Constitution 

12. 	 Article 4 of the Constitution establishes the form of government, the separation of 
powers among the three branches of government, and their corresponding checks 
and balances. In this respect, and as relevant for the circumstances of the case, the 
Constitution establishes that the Assembly exercises the legislative power (Article 
4.2), while the Government is responsible for the "implementation of laws" and state 
policies and is subject to parliamentarian control (Article 4-4). 

13. 	 In further defining the authority of the Government and its corresponding limits, 
Article 92 of the Constitution vests the Government with the exercise of the executive 
power; however, limiting it to "compliance with the Constitution and the law" 
(Article 92.2).3 

14. 	 Article 92.3 further complements Article 4 of the Constitution in defining the 
Government's responsibility to "implement laws" and other acts adopted by the 
Assembly and to exercise other activities within the scope of responsibilities set forth 
by the "Constitution and the law". Further, in exercising its executive authority, the 
competence of the Government to "make decisions" is defined in the Constitution, 
however the same is limited to the "accordance with the Constitution and the laws" 
(Article 92-4). 

15. 	 On the other hand, Article 93-4 of the Constitution specifies that the competence of 
the Government to "make decisions and issue legal acts or regulations" is limited to 
the extent "necessary for the implementation of laws". 

3 In analyzing the constitutional competencies of the Government, its authority and the corresponding 
limitations, and the checks and balances with the other branches of government, this Opinion will be limited 
to the extent necessary and relevant for the circumstances of the issues raised in this Referral. 
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16. 	 Therefore, according to the Constitution, in exercising its functions, the Government 
is empowered to make decisions and adopt legal acts or regulations, as long as they 
are: a) "in compliance with the Constitution and the law"; and b) "necessary for the 
implementation oflaws". Alternatively, the Constitution empowers the Government 
to propose draft laws, propose amendments to existing laws or other acts and give 
its opinion on draft laws that are not proposed by it (Articles 92-4 and 92.3). In light 
of these competencies, Article 93.5 of the Constitution specifically empowers the 
Government to propose to the Assembly the Budget of the Republic of Kosovo. 

17. 	 The general principles as outlined above, pertaining to the Government's authority 
limitations in exercising its executive functions to "compliance with the Constitution 
and law", will in continuation be applied to the circumstances of the present case, 
and therefore focus on the Government's authority to "make decisions and issue 
legal acts". 

18. As reasoned above, the authority to "make decisions" is limited to the following 
constitutional requirements: a) "accordance with the Constitution and the laws" 
(Article 92-4); and b) "necessary for the implementation of laws" (Article 93-4). 
Alternatively, the Government is vested with the power to "propose" to the Assembly 
draft laws, including the draft law on budget and amendments to laws (Articles 92.3, 
92-4, and 93.5). 

19. 	 Therefore, in assessing the compatibility of the challenged Decision with the 
Constitution, two primary and essential constitutional questions must be answered: 
a) is the challenged Decision "necessary for the implementation of a law" as required 
by Article 93-4 of the Constitution?; and b) if not, is it a "proposal" to the Assembly, 
in the form of a draft law, or an amendment oflaw as required by Articles 92-4, 93.3 
or 93.5 ofthe Constitution? 

Does the challenged Decision "implement a law"? 

20. 	 The challenged Decision was rendered on 20 December 2017 and it specifies that it 
has a retroactive effect from 1 December 2017. The Law on 2018 Budget was adopted 
by the Assembly two days later, on 22 December 2017, respectively. Therefore, the 
challenged Decision, in the circumstances of the present case, could have only served 
one of the following two purposes: a) support the implementation of the Law on 2017 
Budget; or b) support the implementation of the Law on 2018 Budget. As it will be 
argued, none of them is the case. 

21. 	 The Government does not maintain to have issued the challenged Decision as an act 
to implement the Law on 2017 Budget, in force when the challenged Decision was 
issued. The Government maintains, albeit through contradictory arguments, that the 
challenged Decision is an act supporting the implementation of the Law on 2018 
Budget, not in force when the challenged Decision was issued.4 

22. 	 In fact, the challenged Decision itself refers to no law at all. It is issued referring to 
Articles 92-4 and 93-4 of the Constitution, which limit the power of the Government 
to acting in "compliance of' and in support of the "implementation of a law". 

4 The Government of the Republic of Kosovo response to Court's request for comments pertaining to case 
K012/ 18 of 9 February 2018 and the Ministry of Finance's response to the Court's request for comments 
pertaining to case K012/ 18 of 20 February 2018 with reference number 01 353 of 27 February 2018. 
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23. 	 The challenged Decision also refers to Regulation 09/20115 and Articles 4 of the 
Regulation 02/20116• In this respect, the Government argues that, based on Article 
99 [Procedures] ofthe Constitution, its decision making, the law aside, is regulated 
through regulations and that, in absence of a Law on Government, the Government 
is authorized to act based on the Government's referred to Regulations. This is 
correct; however, the Government referring to its regulations cannot exceed its 
authority as determined and limited by the Constitution and the law. Even further, 
the Regulations that the Government is referring to itself, also limit the scope of 
decision making of the Government to "compliance with the Constitution and law" 
and for the purpose of "implementing laws".? 

24. 	 In fact, on its response to the COUIt, the Government admits that it's challenged 
Decision implements no law,S but justifies issuing the challenged Decision due to 
"absence of a law on Salaries for the Government Officials" and based on the 
"practice to date".9 None of the arguments stand nor justify a Government action 
outside the limits determined by Articles 92 and 93 of the Constitution. 

25. 	 The "absence of a law" or a situation of a "legal vacuum" as referred to by the 
Majority (paragraphs 100 and 101 of the Judgment), does not provide the 
Government with the authority to issue such a Decision, because as it has been 
outlined above, the Government's decisions are limited to "compliance with the 
Constitution and law" and are to be issued for the purpose of "implementing a law". 
In "absence of law", the Government has the authority to act based on the 
constitutionally assigned competencies to "propose a law or an amendment to a law" 
to the Assembly. The Government cannot render decisions or issue acts which do not 
"implement a law". Otherwise, the Government will exceed its constitutionally 
limited competences and infringe upon those constitutionally provided to another 
branch of government, the legislative one. 

26. 	 Further, the inexistence of a"law on salaries ofgovernment officials" does not mean 
that there is no legal framework in Kosovo regulating the "wages and salaries" nor 
that the Government is authorized to act not in compliance with the existing 
applicable law. The Law on Public Financial Management and Accountability and its 
corresponding amendments, the laws on Budget, as well as the Law on Salaries of 
Civil Servants, affected through the challenged Decision, among others, all regulate 
matters pertaining to "wages and salaries" covered through the state budget, 
including the possibilities of adjustments and the corresponding limitations 
throughout a fiscal year. 10 

5 Regulation No. 09/ 2011 of the Rules and Procedure of the Government of the Republic of Kosovo. 

6 Regulation NO.02/2011 on the Areas of Administrative Responsibility of the Office of the Prime Minister 

and Ministers. 

7 Regulation NO.02/2011 on the Areas of Administrative Responsibility of the Office ofthe Prime Minister 

and Ministers, Article 4 on the Government. 

8 The Government of the Republic of Kosovo response to the Court's request for comments pertaining to case 

K012/ 18 of 9 Februmy 2018. 

9 The Government of the Republic of Kosovo response to Court's request for comments pertaining to case 

K012/18 of 9 FebrualY 2018. 

W Law No. 03/ L-048 on Public Financial Management and Accountability of 3 June 2008 (Article 30 on 
Adjustments to Appropriations of a Budget Organization); Law No. oS/L-063 on Amending and 
Supplementing the Law No. 03/L-048 on Public Financial Management and Accountability, amended and 
supplement by Laws 03/ L-221, No. 04/ L-116 and No. 04/ L-194 (Article 22C on the Ceiling on Budget 
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27. 	 Finally, the "practice to date" is not argument. First, as mentioned above, the 
essence of the question before the court is not necessarily whether the Government 
can make "decisions raising salaries", but rather whether the Government can make 
decisions that do not "implement a law" or do not have "authorization in law". 
Second, the fact that there might have been a practice based on which the salaries of 
government officials might have been raised through Government decisions or acts 
"implementing" or not the applicable laws, does not necessarily mean that it is or 
isn't "in compliance with the Constitution and the law". The Court has not assessed 
the compatibility of such decisions with the Constitution. 

28. 	 In this respect, and for the reasons stated above, we disagree as to the reasoning of 
the Majority in the Judgment (paragraphs 98 and 100 of the Judgement), which 
endorse the "absence ofa law" and the "practice to date" as arguments to justify the 
compatibility of the challenged Decision with the Constitution. 

29. 	 Furthermore, in reviewing the constitutionality of similar government decisions, 
other Constitutional Courts have reached the same conclusions." Among others, the 
Constitutional Court of the Republic of Lithuania maintained that the Government 
is obliged to "act in compliance with the Assembly adopted laws". It specifically 
maintained that "The Government, ..., while passing resolutions, may not act ultra 
vires; it must observe the Constitution and laws. Should the Government fail to 
observe laws, the constitutional principle of a state under the rule of law, which 
implies the hierarchy oflegal acts, as well as Item 2 ofArticle 94 ofthe Constitution 
whereby the Government, inter alia, shall execute laws, would be denied." In 
addition, "This is also applicable to the Government which does not enjoy any 
discretion to decide on non-application of provisions of a certain law, which 
regulates corresponding relations, unless non-application ofa certain provision of 
the law is expressis verbis providedfor in laws".'> 

30. 	 Therefore, we conclude that the challenged Decision has not been issued to 
"implement any law" as required by Articles 92.3 and 93-4 of the Constitution. The 
argument put forward by the Government, and accepted by the Majority, that the 
challenged Decision has been issued in "absence ofa law" and based on the "practice 
to date", leads itself to the conclusion that in issuing the challenged Decision the 
Government has acted outside the limits set forth in the respective Articles of the 
Constitution. 

31. 	 The following paragraphs will analyze whether the Government, in issuing the 
challenged Decision, has acted in compliance with the alternative, namely it's 
competencies to "propose" a law, an amendment to a law or to "propose" the budget 

Increase for Wages and Salaries); Law No. 06/ L-020 on the Budget of the Republic of Kosovo (Article 15 on 
Transfer of allocated budget amounts); Law No. 03/ L-147 on Salaries of Civil Servants of 25 June 2010 
(Article 8 on Calculation of the Basic Salary). 
"Among others: the Constitutional Court of Moldova (Decision 21/ 2004) emphasized that, based on its 
Constitution, the Government issues acts for the "implementation of laws". According to this Decision, the 
Decree nr. 782-37 which did not contain any legal basis and did not refer to a law or a legal provision it 
implements, was declared unconstitutional, as the Government went beyond its constitutional limits. 
Similarly, the Constitutional Court of Estonia (Decision 3-4-1-5-2000), in relation to the constitutional 
review ofa regulation of the Government, emphasized that the Government is authorized to issue regulations 
as long as the law provides it with the competence to do so. 
" The Constitutional Court of the Republic of Lithuania, Decision nr. 70/06 of 23 May 2007, paragraph 16. 
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to the Assembly for adoption as foreseen in the Articles 9204, 93.3 and 93.5 of the 
Constitution, respectively. 

Does the challenged Decision qualify as a "proposal"? 

32. 	 The challenged Decision does not fall within the category of a "proposal oflaw or an 
amendment to law" as determined by Articles 9204 and 93.3 of the Constitution. This 
is not the case, nor do either the Applicants or the Government maintain this. 
Therefore, it has to be analyzed whether the challenged Decision is a "proposal" 
within the meaning of Article 93.3 of the Constitution, which authorizes the 
Government to "propose a budget" to the Assembly. 

33. 	 We maintain this is not the case and in this respect, we will elaborate on the following 
three essential issues: a) retroactivity of the challenged Decision; b) the timing of it's 
issuance; and c) its purpose. 

34. 	 First, the very fact that the challenged Decision has a retroactive effect goes against 
any potential arguments that the challenged Decision could qualify as a "proposal" 
for the purposes of the Law on 2018 Budget. 

35. 	 Second, the Government had already approved and submitted to the Assembly for 
adoption the proposed budget for 2018 by 31 October 2017, as required by the Law 
on Public Financial Management and Accountability.13 The Ministry of Finance's 
response submitted to Court notes the same: "the Government approves the Budget 
and submits it to the Assembly of the Republic ofKosovo until 31 October, and on 
the grounds ofthis legal basis, the Government has submitted the [draft law] to the 
Assembly by the end ofOctober"14 . The challenged Decision was taken subsequently. 

36. 	 Third, the Government maintains that the challenged Decision is, at least partially, 
incorporated into the Government's proposal for the Law on 2018 Budget either "in 
the form ofthe budgetary preparation" or "in the process of reviewing the budget" 
and that "it can be incorporated within the budget in later stages". 15 The Applicants 
maintain that this is not the case, as "the Ministry ofFinance under no circumstance 
provides evidence for the compatibility of the [challenged] Decision with the Law 
on Budget". 16 

37. 	 In this respect, the Government's statements fall under two separate categories. The 
first one, "either in the form of the budgetary preparation" pertains to the pre
submission to the Assembly phase; while the second, "in the process of reviewing 
the budget" and that "incOlporated within the budget in later stages", pertains to 
the post Assembly adoption phase. Only the first category is relevant on whether the 
challenged Decision qualifies as a "proposal" in the circumstances of the present 
case. 

'3 Law No. 03/L-048 on Public Financial Management and Accountability, Article 22 on Submission to the 
Assembly of the Proposed Kosovo Budget and Proposed Appropriations Law . 
.. Ministry of Finance's response to the Court's request for comments pertaining to case K012/ 18 of 20 
February 2018 with reference number 01 353 of 27 February 2018. 
' 5 The Government of the Republic of Kosovo response to Court's request for comments pertaining to case 
K012/ 18 of 9 February 2018 and the Ministry of Finance's response to the Court's request for comments 
pertaining to case K012/ 18 of 20 February 2018 with reference number 01 353 of 27 February 2018. 
,6 Response of the Applicants to the Court's request of 26 April 2018 for comments on the Response of the 
Ministty of Finance of 27 February 2018. 
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38. 	 The second category pertains to the implementation of the Law after the Assembly 
adoption and thus reflects modalities that can either be accommodated through 
"proposed" amendments to the Law, or decisions which "implement" the same Law. 
Therefore, the arguments pertaining to solutions as to the modalities for "budgetary 
incorporation mechanisms in the process of reviewing the 2018 budget" or 
"incorporation during later stages", including through the Minister of Finance 
references to the mechanisms foreseen in Article 15 of the Law on 2018 Budget, or 
the Government's response to the Court references to Article 25 of the Law on 
Management of Public Finances and Accountability, are not relevant. As maintained 
in this Opinion, the challenged Decision is not an act "implementing the Law on 2018 
Budget". 

39. 	 As it pertains to the first category, that the challenged Decision was incorporated 
into the 2018 budget proposal, we note that the Government does not argue in any 
way that the "increase" proposed and thus adopted by the Assembly is compatible 
with the "increase" foreseen through the challenged Decision. 17 Further, these 
arguments do not explain nor justify the purpose nor the rationale for rendering the 
challenged Decision. 

40. 	 Finally, the competence of the Government, as per Article 93 of the Constitution to 
"propose" the budget, does not only entail the act of "proposing", but it entails a 
process. This process is clearly established through the Law on Public Financial 
Management and Accountabilityls. The latter requires the Government to prepare 
and adopt a proposed budget and submit it to the Assembly by October 31. Once the 
Government submits the "proposal" for a budget, another process starts - that of the 
Assembly review and subsequently "adoption" of the Government proposed budget. 

41. 	 The challenged Decision was rendered in between a Government approved and 
submitted budget proposal for 2018 and the Assembly adoption of the same. In this 
respect, the challenged Decision does neither quality as a "proposal" for the 2018 

budget purposes, because the same was already submitted, nor as a "proposed" 
amendment for the 2018 budget or a decision "implementing" aspects of the same, 
as it was not yet adopted by the Assembly. 19 

42. 	 In sum, and for the reasons stated above, we conclude that the challenged Decision 
is not a "proposal" within the meaning of Articles 9204, 93.3 and 93.5 of the 
Constitution, respectively. 

'7 The Ministly of Finance's response to the Court's request for comments pertaining to case K012/18 of 20 
February 2018 with reference number 01 353 of 27 February 2018, maintains that the Budget for 2018 
increases the salary bill as set forth by Article 22C (Ceiling on budget increase for wages and salaries) of the 
Law No. 05 / L-063 on Amending and Supplementing the Law No. 03 / L-048 on Public Financial 
Management and Accountability amended and supplemented by Laws No. 03 / L-221, No. 04 / L - 11 6 and 
No. 04 / L.-194· 
.8 Law no. 03/L-048 on the Management of Public Finances and Accountability, Part IV on Preparation and 
Contents of the Proposed Kosovo Budget. 
'9 The Law on Budget 2018 (Article 15) and the Law on Public Financial Management as amended, establish 
a process for the budget implementation which clearly sets forth the authorizations and the limits of the 
Government to modify or adjust the budget as well as the circumstances under which Assembly authorization 
is required (Article 30). 
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43. 	 Accordingly, it has to be concluded that the challenged Decision neither qualifies as 
a "proposal" for the Law on 2018 Budget nor as a decision or an act that 
"implements" the Law on 2018 Budget. Thus, in issuing the challenged Decision, the 
Government has exceeded the limits of its authority and acted in contradiction with 
Articles 92-4 and 93-4 of the Constitution. Having reached this conclusion, we will 
not analyze other aspects of the "compliance with the Constitution and the law" of 
the challenged Decision. 

44. 	 Importantly, the Majority (paragraph 110 of the Judgment) has maintained that a 
"decision to increase salaries" does not constitute a matter at the constitutional 
level. We respectfully disagree. 

45. 	 As mentioned above, the gist of the question before the Court is not whether a 
Government decision "raising salaries" is compatible with the Constitution; but 
rather whether a Government decision with no "authorization in law" or not 
"implementing a law", as in the circumstances of the present case, is compatible with 
the Constitution. 

46. In addition, as outlined above, Articles 4-4, 92 and 93 of the Constitution limit the 
authority to the Government in exercising its executive functions to the "compliance 
with the Constitution and the law"; to "implementing laws"; and making decisions 
"necessary for the implementation of laws". 

47. 	 Further, the duty to comply with the "Constitution and the law" is the most essential 
premise of the rule of law principle enshrined in Articles 3 [Equality before the law] 
and 7 [Values] ofthe Constitution. 

48. 	 In this respect, the Venice Commission on its Rule of Law Checklist for 2016 20 

enumerates the "Compliance with the Law" and the "Duty to Implement the Law" as 
two essential rule oflaw principles. As it pertains to the first, the Venice Commission 
maintains that: "A basic requirement of the Rule ofLaw is that the powers of the 
public authol'ities are defined by law. In so far as legality addresses the actions of 
public officials, it also requires that they have authorisation to act and that they 
subsequently act within the limits of the powers that have been conferred upon 
them, and consequently respect both procedural and substantive law."2! While as it 
pertains to the second, the Venice Commission maintains that: "The very essence of 
the Rule ofLaw would be called in question if law appeared only in the books but 
were not duly applied and enfol·ced. The duty to implement the law is threefold, 
since it implies obedience to the law by individuals, the duty reasonably to enforce 
the law by the State and the duty ofpublic officials to act within the limits of their 
conferred powers. "22 

Compatibility with the Articles 65 and 4 of the Constitution 

49. 	 Having concluded that the challenged Decision is not compatible with Article 92 and 
93 of the Constitution, we maintain that the challenged Decision also infringes upon 

20 The Eu ropean Commission for Democracy Through Law (Venice Commission) Rule of Law Checklist, 

adopted by the Venice Commission at its 106th Plenary Session (Venice, 11-12 March 2016). 

" The Venice Commission Rule of Law Checklist, paragraph 45. 

22 The Venice Commission Rule of Law Checklist, paragraph 53. 
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the competencies of the Assembly to "adopt" the budget, as outlined in Article 65.5 
of the Constitution. 

50. 	 Article 93.5 of the Constitution authorizes the Government to propose the budget to 
the Assembly. On the other hand, Article 65.5 of the Constitution vests the Assembly 
with the competence to adopt the same. In this respect, we agree with the Majority's 
reasoning (paragraphs 105 and 106), which maintain that "on 22 December 2017 the 
Assembly adopted the Law on Budget for Year 2018 thereby exercising its 
constitutional function as regards the adoption of the state budget" and "the 
Government was the proposer of the draft-budget for year 2018, which was 
approved by the Assembly". This stands. However, these conclusions pertain to the 
compatibility with the Constitution of the Law on 2018 Budget, which is not 
challenged before the Court. The question is whether, in issuing the challenged 
Decision, the Government infringed the Assembly's competence to "adopt" the 
proposed budget for 2018. 

51. 	 In this respect, it has to be noted that the Assembly "adoption" competence does not 
only entail the act of "adoption", but also the process. The process of adoption of the 
Government's proposed budget begins with the submission of the Government's 
proposed budget to the Assembly. The Assembly has processed and adopted the 
Government proposed budget of 31 October 2017. The financial implications of the 
challenged Decision, issued two days before Assembly adoption of the Law on 2018 

Budget, have not been subject to neither parliamentary review nor approval. This is 
particularly relevant pertaining to the effects that the challenged Decision has on the 
judicial branch. 

52. 	 As noted above, while the challenged Decision specifically enumerated the 
Government Officials benefiting from an "increase" of salaries, the same Decision 
also "increases" the salaries of all judges, prosecutors and Constitutional Court 
Judges, as per the proportions set by Article 29 of the Law on Courts, Article 21 of 
the Law on State Prosecutor and Article 15 of the Law on Constitutional Court. 
Accordingly, the salaries of a separate and independent branch of government have 
been significantly affected through a decision of the executive branch, without the 

. participation of the legislative branch. 

53. 	 A decision only of the Government, not subject to parliamentary control and 
affecting an entire independent branch of government, affects the principle of the 
separation of powers and the corresponding checks and balances. 

54. 	 In this respect, we recall that Article 4 of the Constitution establishes that: "Kosovo 
is a democratic Republic based on the principle of separation ofpowers and the 
checks and balances among them as provided in this Constitution". The principle of 
separation of power, is the most essential principle in establishing the form of 
government and the relationships among its three branches of government. It entails 
that the three branches of the government must be independent in the exercise of 
their constitutional functions and must also limit and balance the powers and the 
competencies of each other. 

55. 	 In defining the separation of powers, the Constitution specifically vests the Assembly 
with the authority to exercise the legislative power (Article 4.2); the Government 
with the responsibility for the "implementation of laws" and state policies (Article 
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4-4); and it specifically refers to the independence of the judicial branch as well as 
the independence of the Constitutional Court (Articles 4.5 and 4.6, respectively). In 
defining the checks and balances, this Article of the Constitution specifically subjects 
the Government's exercise of the executive function to parliamentary control (Article 
4-4). 

56. 	 It must also be noted that while the principle of separation of power establishes for 
the independence of the three branches of government, the principle of the check 
and balances establishes their interdependence. The three branches of government 
cannot operate in isolation from each other. Their interdependence, constitutional 
provisions aside, is also defined through the principles of cooperation, coordination, 
checking and balancing. The three powers rely on one another to provide the totality 
of public services necessary in a democratic society.23 

57. 	 In this respect, we recall an interpretation of the Constitutional Court of Slovenia, 
which maintains: "The separation of state power into legislative, executive, and 
judicial branches of power' does not entail a relation of superiority or 
subordination, but a relation of the constraint and coopemtion ofequal bmnches 
ofpower such that each functions within the frameworks of its own position and 
its own competence. A starting point ofthe regulation ofmechanisms ofchecks and 
balances between bmnches of power must be the constitutional equality of 
legislative, executive, andjudicial powers. The relations between them must be set 
in a manner such that the relative independence and integrity of an individual 
bmnch of power in performing its function are not endangered". 24 The 
Constitutional Court of Slovenia goes further: "The contempomry understanding of 
the principle of the sepamtion of powers entails that authorities which perform 
fundamental functions of state power are in their functioning relatively 
independent and autonomous in relation to other authorities such that none of 
them prevails. There exists a sophisticated system of mutual supervision, 
constmints, control, intertwined dependence, and balance".25 

58. 	 We note that remuneration 26 aspects affecting the judicial branch, among others, 
stand at the core of safeguards ensuring the independence and the impartiality of 
the judicial branch. 2 7 Taking into account that the independence of the judicial 
branch is enshrined in the Constitution, a discussion on the remuneration of the 
judicial branch, cannot bypass the principle of separation of powers. Other 
Constitutional Courts have reviewed the constitutionality of government decisions, 
regulations and even Assembly laws, impacting remuneration aspects of the judicial 
branch and have reached essentially similar conclusions.28 

'3 See, among others, the Council of Europe, Consultative Council of European Judges (CCJE) Opinion No. 

18 (2015) , "The position of the judiciary and its relation with the other powers of state in a modern 

democracy" ofI6 October 2015. 

'4 The Constitutional Court of the Republic of Slovenia, Decision U-I-159/08 of 11 December 2009, 

paragraph 24. 

'5 The Constitutional Court of the Republic of Slovenia, Decision U-I-159/08 of 11 December 2009, 

paragraph 23. 

,6 This could entail increases, decreases or other issues related to financial compensation of the judicial 

branch. 

'7 The Council of Europe, the European Charter on the Statute for Judges and Explanatory Memorandum, 

Strasbourg, 8 - 10 July 1998. 

28 The Constitutional Court of the Republic of Croatia, through Decision Nr.U-I-4039/2009; U-I
25427/2009; U-I-195/20lO, of 18 July 2014; the Constitutional Court of Lithuania, Case No. 3/95, of 6 
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59. 	 The Constitutional Court of the Republic of Croatia declared unconstitutional a 
provision of an Assembly adopted law, specifically authorizing the Government to 
make decisions on the calculations of the salaries of Judges. 29 The Constitutional 
Court of Croatia maintained: "it seems that the legislator, in the part which relates 
to the determination of the basis for the calculation of judicial salaries, has 
neglected the fundamental postulates stemming from the principle ofseparation of 
powers, separately and together with the constitutional requirement of 
independence of the judiciary as regards the relations between the judiciary and 
political executive". The Croatian Court went further: "To grant the political 
executive (the Government) the competence to directly influence the determination 
ofjudicial salaries means a priori that relations between the two branches ofstate 
power (executive power, that is the political executive, andjudicial power) are laid 
on foundations which are objectively unacceptable in a democratic society based 
on the principle ofseparation ofpowers and the rule of law, all in the light of the 
constitutional requirement that the judiciary must be independent." The Croatian 
Constitutional Court concluded: "Accordingly, a requirement stems from the 
Constitution that all elements ofjudicial salaries must be regulated by the legislator 
in its law enacted in a democratic parliamentary procedure in a manner which 
respects the essence of the guarantee ofstability ofjudicial office, that is a proper, 
qualified and impartial administration ofjustice, where all elements ofjudicial 
salaries must be commensurate with the dignity of a judge's p1"Ofession and with 
his or her burden of responsibility". 

60. 	 Moreover, the main comments received from the Venice Commission Forum 
(paragraphs 62 to 73 of the Judgment) go in the direction of stating that "issue of 
salaries in public sector is regulated by law" (paragraph 99 of the Judgment). 
Relevant laws means adopted by the Parliaments; not by the Governments. It is up 
to the Government to implement these laws. Further, the remuneration of the 
judicial branch, as an essential aspect of the independence of the judiciary, must be 
regulated through the legislative branch through a democratic parliamentary 
procedure. Contrary to these principles, the challenged Decision affects the judicial 
branch bypassing parliamentary control. 

61. 	 Therefore, and without addressing other allegations and/or aspects that the Referral 
raises, the challenged Decision has not been issued in compliance with Articles 92 
and 93 of the Constitution, consequently infringing upon the competencies of the 
Assembly outlined in Article 65.5 of the Constitution, and as a result affecting the 
balance and the separation of powers determined by Article 4 of the Constitution. 

62. 	 Finally, without adressing each paragraph in the reasoning of the Majority, we will 
specifically note the disagreement with the conclusions of the Judgment. 

December 1995, maintains that a Government Resolution affecting the salaries of a number of high judicial 
official was in contradiction with the Lithuanian Constitution. A similar position was maintained by the 
Constitutional Court of Latvia, through Decision No. 2016-31-01, of 26 October 2017; the Constitutional 
Court of Slovenia through Decisions U-I-159/08 dated 11 December 2009 and Decision U-I-15/14 dated 26 
march 2015; and Constitutional Court of Moldova through Judgment NO.15/201? 
'9 Constitutional Court of the Republic of Croatia, through Decision Nr.U-I-4039/2009; U-I-25427/2009; 
U-I-195/20lO of 18 July 2014, 9.1, paragraph 5. 

12 

http:Judges.29


63. 	 We disagree with the conclusion of the Majority (paragraph 117 of the Judgment) 
stating that "it is not within its scope to asses or substitutefor the public policies set 
by the legislative or executive body", as this is not the matter before the Court. 

64. 	 We also disagree with the conclusion of the Majority (paragraph 118 of the 
Judgment) stating that the circumstances of the case represent "unclear situations 
as regards the exercise ofthe competences" and that such situations "can be avoided 
in the future by the adoption of the respective laws on the Government and on the 
salaries of state functionaries". We have maintained that, in the circumstances of 
the present case, the situation is not unclear and that the Constitution does not 
authorize the Government to act outside its authority to "act in compliance with the 
Constitution and the law"; "to implement laws"; or to "propose laws". 

65. 	 Finally and therefore, for the reasons stated in this Opinion, we disagree with the 
conclusion ofthe Majority (paragraph 119 of the Judgment) which states that "it has 
not been determined that the challenged decision has produced constitutional 
effects in terms of infringing upon the constitutional competences of the Assembly 
or violating any constitutional provision". 

Conclusion 

66. 	 We conclude that the Decision no. 04/20 of the Government of the Republic of 
Kosovo, of 20 December 2017, is not compatible with Articles 92 and 93 of the 
Constitution, either because it does not "implement a law" or it is not a "proposal". 

67· 	 We further conclude that consequently the Decision no. 04/ 20 of the Government 
of the Republic of Kosovo, of 20 December 2017, infringed upon the competencies 
of the Assembly enshrined in Article 65.5 of the Constitution, and so affecting the 
balance and separation of powers determined by Article 4 of the Constitution. 

13 



