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1. 	 We respect the decision of the Majority of Judges of the Constitutional Court 
(hereinafter, the Majority). However, we cannot agree with it for the reasons 
that follow. 

2. 	 Firstly, the Majority has not correctly presented and assessed the scope of the 
referral. 

3. 	 Secondly, the Majority found that the Supreme Court failed "to provide a 
thorough assessment and justification, as to whether or not the entire body 
of applicable legal provisions was complied with when assigning judges in 
the trial panel of the Applicants' case" (para 102 of the Judgment). That 
conclusion is based on lack of a thorough reading and consideration of all the 
decisions of the regular courts and their reasoning, dealing with the case of the 
Applicants, namely Judgment PML. KZZ. No 322/ 2016 of the Supreme Court 
of Kosovo of19 July 2017, Judgment PAKP No. 456/15 ofthe Court of Appeals 
of 14 September 2016, and Judgment P58/ 14 of the Basic Court. 



4. 	 Thirdly, the Majority did not take into consideration the entire criminal 
process vis-a.-vis the Applicants and did not correctly follow the reasoning of 
the three judicial instances, concerning the composition of the first instance 
court, namely the Basic Court. 

5. 	 Fourthly, if the facts and the legal reasoning in the judgments of the three 
instances are taken as presented and proved, the Constitutional Court would 
have concluded that the Referral is inadmissible. Moreover, the conclusion 
that the right to a fair and impartial trial, as guaranteed by Article 31 of the 
Constitution and Article 6 of the ECHR, was violated, particularly because of 
an unreasoned decision by the Supreme Court, is unsubstantiated by the 
Majority. The careful reading of the Judgments of the three instances, and 
particularly that of the Supreme Court, proves that the entire legal bases for 
determining the composition of the Basic Court was considered and respected. 
In particular, the Supreme Court took into account the EULEX "Guidelines 
for case allocation for EULEX judges in criminal cases in district courts" in 
force at the time of forming the composition of the Basic Court, the Law No. 
03/L-053 on Jurisdiction, Case Selection and Case Allocation of EULEX 
Judges, and the Criminal Procedure Code (hereinafter, CPC). 

6. 	 Based on the above considerations, detailed arguments and reasoning follow 
hereunder. 

The Scope of the Referral 

7. 	 The Applicants allege that the Judgment of the Supreme Court violated Article 
31 [Right to Fair and Impartial Trial] of the Constitution of the Republic of 
Kosovo (hereinafter, the Constitution) and Article 6 (Right to a fair trial) of 
the European Convention on Human Rights and Fundamental Freedoms 
(hereinafter, the ECHR). 

8. 	Specifically, the Applicants claim that the Trial Panel of the Basic Court (No. 
P58/14 of 27 May 2015) was not composed in accordance with law, because 
one of the judges in the Trial Panel composition had not been assigned in 
accordance with the applicable rules. 

9. 	 The Majority found that the Judgment of the Supreme Court has not 
sufficiently reasoned the Applicants' allegations concerning the composition 
of the Trial Panel at the Basic Court and the assignment of the challenged 
judge. 
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10. However, the Basic Court, the Court of Appeals and the Supreme Court have 
extensively and comprehensibly reasoned their decisions on the allegation 
concerning the composition of the Trial Panel of the Basic Court and the 
assignment of the judges to this Trial Panel. 

Preliminary Observation 

11. At the outset, the Basic Court noted that "no issue was raised by the parties 
regarding the composition of the trial-panel". Therefore, it concluded that 
"according to Article 382 Paragraph 4 of the CPCRK they waived the right to 
challenge the composition". The Court of Appeals also noted that "the 
objection was not raised during the first instance procedure, although there 
were no obstacles to do so. Pursuant to Article 382 paragraph 6 of the CPC it 
is thus belated". The Supreme Court further noted that "the objections in 
relation to the appointment of EULEX Judge {AA.G.} to the Basic Court 
panel are all made after the main trial. According to the time limits set in the 
article 41(2) CPC the allegations are thus belated". 

12. Despite the fact that the objections on the composition of the Trial Panel were 
considered "belated", the instances went further on in thoroughly explaining 
why they considered that the composition of the Trial Panel followed the 
applicable legal provisions. 

13. Therefore, the instances went further on with unnecessary explanation, as the 
"belated" objection would not need further reasoning. Thus the question 
cannot be a lack of reasoning. In the end, the Majority bases all of its analysis 
and decision on an obiter dictum. 

The reasoning of the Basic Court 

14. The Basic Court in Mitrovica (Judgment P58/14 of 27 May 2015) addressed 
the allegation regarding the composition of the Trial Panel. 

15. In fact, the Basic Court, under item "III. Competence of the court and panel 
composition" of its Judgment, stated as follows: 

"14. No issue was raised by the parties regarding the composition of the 
trial-panel. Therefore it is presumed that according to Article 382 Paragraph 
4 ofthe CPCRK they waived the right to challenge the composition". 
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The reasoning of the Court ofAppeals 

16. The Court of Appeals (Judgment PAKR Nr 456/15) addressed the allegation 
regarding the composition of the Trial Panel at the Basic Court. 

17. In fact, the Court of Appeals, under item "2. The Trial Panel Composition" of 
its Judgment, reasoned as follows: 

"The Panel notes that the issue was never mentioned before the appeals were 
filed. The allocation ofjudges to the courts is not a secret, such as the legal 
grounds for their assignment to the cases. The objection was not raised 
during the first instance procedure, although there were no obstacles to do 
so. Pursuant to Article 382 paragraph 6 ofthe CPC it is thus belated. 

[. ..] 

In contrast to the allegations, no roster for assignment ofEULEXjudges was 
kept in 2013. Also, the assignment of the panel member to the case at hand 
was performed in an official way by the acting President ofEULEX Judges, 
who was authorized for such a decision. The appellants have emphasized the 
phone call between the presiding trial judge and the acting President of 
EULEX Judges few minutes before the assignment decision was signed. The 
content of such a phone call is not, and cannot be known, so the clear 
conclusion that the particular judge was requested - as a panel member 
cannot be reached. The e-mail exchange as referred in the complaints does 
not include such a request either. In consequence thel'e are no grounds to 
conclude that the panel assignment violated the rules and could have eroded 
the trial panel's impartiality. In addition the Panel does not observe any 
irregularities in the work of the Trial Panel mirrored in the record ofthe trial 
sessions". 

The reasoning ofthe Supreme Court 

18. The Applicants filed with the Supreme 	Court a request for protection of 
legality. They repeated their allegations regarding the improper composition 
of the Trial Panel at the Basic Court and also alleged that the Court of Appeals 
had failed to properly address their complaints about the composition of the 
Trial Panel at the Basic Court. 

19. In fact, the Supreme Court (Judgment PML.KZZ no. 322/2016 of 19 July 
2017) addressed and reasoned the Applicants' allegations regarding the 
composition of the Trial Panel at the Basic Court as follows: 

4 



"137 At the outset, the [Supreme Court] notes that the objections in relation 
to the appointment ofEULEX Judge [AAG.] to the Basic Court panel are all 
made after' the main trial. According to the time limits set in the article 41(2) 

CPC the allegations are thus belated. 

138. Additionally, these allegations are based on a television report ofKoha 
Vision and anonymous emails.allegedlysentfromEULEXemployees.As 
elaborated above under the heading "Procedural requests", the [Supreme 
Court] has decided that new evidence cannot be accepted in the third 
instance pmcedure. As an obiter dictum, the [Supreme Court] notes that this 
new evidence would be intrinsically unreliable (emails o1"iginating from an 
unknown author). As a result of these findings only, the [Supreme Court] 
cannot accept the allegations on what preceded the assignment of EULEX 
Judge [AA.G.] to the case or the content of the discussions before the Court of 
Appeals. Only for this reason, the allegations are unfounded. 

139. For the purpose of cla1"ifying some of the legal issues raised in the 
requests, the [Supr'eme Court] will however proceed and make some general 
r'emarks concer'ning the appointment of EULEX Judge [AAG.] to the Basic 
Court panel. The main argument raised by the defense is that the internal 
mster' ofEULEX was thereby notfollowed and that the Basic Court Panelfor 
this reason was not composed according to law pursuant to article 384 (1.1) 
CPC[. . .]. 

140. The [Supr'eme Court] agrees with the Court ofAppeals Judgment that 
there has not been a roster for assignment ofEULEX judges to the cases at 
the relevant time. According to the "Guidelines for case allocation for EULEX 
judges in criminal cases in district courts" applicable at the time of the 
appointment ofJudge [AAG.], no specific roster was upheld. The Guidelines 
merely clarify the structure ofEULEX Judges in district courts and prescribe 
the general principles that are applicable regarding case allocation. 
Moreover, Judge [AA.G.] was assigned to the case pursuant to the decision 
dated on 29 May 2014 by the acting president ofEULEX judges, who at that 
time was authorized to take this decision. In addition, EULEX Judge [AAG.] 
was a legitimately appointed EULEXjudge at the level ofthefirst instance at 
the time. 

[. ..] 

142. Ther'efore, the [Supreme Court] is of the opinion that Judge [AA.G.Ts 
appointment could not be qualified either as a violation ofarticle 384(1.1) or 
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article 384(1.2) CPC. In passing, the [Supreme Court] notes that even if there 
were violations of internal EULEX regulations, if at all (as much as the 
alleged breaches do not amount to a violation ofa law relevant to the case 
as is the claim at hand that the CPC was breached), it would be an issue 
within the discretion of the relevant EULEX administrative/disciplinary 
authorities, as already mentioned above paragraph 121". 

Assessment of the reasoning of the regular courts 

2o.AlI three levels of the regular courts reasoned the question of the composition 
of the Trial Panel of the Basic Court. 

21. The allegations concerning the assignment of judge [A.A.G.] were first raised 
before the Court of Appeals. Despite the fact that the Court of Appeals 
considered that these allegations had been introduced out of time, the Court of 
Appeals nevertheless reasoned why the composition was in accordance with 
law. 

22.The Court of Appeals based its reasoning on the fact that there was no roster 
of EULEX judges at the time, that the Acting-President of EULEX Judges was 
authorized to assign judges to the Trial Panel, and that the allegations that 
Judge [A.A.G.] was specifically requested to be assigned outside the scope of 
the applicable Rules could not be confirmed. The Court of Appeals considered 
that "[ ... ] there are no grounds to conclude that the panel assignment 
violated the rules and could have eroded the trial panel 's impartiality". 

23. In their request for protection of legality, the Applicants repeated their 
allegations about the composition of the trial Panel and the improper 
assignment of judge [A.A.G.]. 

24. Despite the fact that the Supreme Court also considered that these allegations 
had been introduced out of time, the Supreme Court nevertheless reasoned 
why the composition was in accordance with law. 

25. On 	 the allegations concerning the composition of the Trial Panel and 
assignment of judge [A.A.G.], the Supreme Court confirmed the reasoning 
provided by the Court of Appeals, separating the allegations into two issues. 

26. On the first issue, namely the allegation that Judge [A.A.G.] was specifically 
requested to be assigned outside the scope of the applicable Rules, the 
Supreme Court confirmed the reasoning of the Court of Appeals that (a) there 
had been no roster of EULEXjudges at the time, (b) that such a roster was not 

6 




required by the "Guidelines for case allocation for EULEXjudges in criminal 
cases in district courts" applicable at the time, (c) that the assignment had 
been made by the Acting-President of EULEX judges within his scope of 
authority, and, in addition, the Supreme Court reasoned (d) that "EULEX 
Judge [AA.G.] was a legitimately appointed EULEX judge at the level of the 
first instance at the time". 

27. On the second issue, regarding the assignment of judge [AAG.], namely that 
judge [AAG.] could not be reassigned from the mobile unit in Mitrovica to 
the Trial Panel in Mitrovica, the Supreme Court reasoned that such 
reassignments between depaItments of the same jurisdiction were authorized 
under the Law No. 03/L-199 on Courts, as well as under the EULEX 
"Guidelines for case allocation for EULEXjudges in criminal cases in district 
courts," and that the power to make such reassignments in the case of EULEX 
rested with the Acting-President of EULEX judges. 

28.The reasoning of the three instances of the regular courts are consistent with 
one another and addressed the allegations of the Applicants in generous and 
increasing detail at each successive new level of court. 

29. Furthermore, the fact that both the Court of Appeals and the Supreme Court 
addressed the Applicants' allegations concerning the assignment of EULEX 
judge [A.A.G.] to the Trial Panel despite the fact that both courts considered 
that these allegations had been introduced outside of the legal deadlines. 

30.The Applicants specifically alleged that the assignment of judge [A.A.G.] was 
in violation of Articles 384(1.1) and 384(1.2) the Code of Criminal Procedure 
(CPC); but the Supreme Court further assessed the circumstances of the case 
and concluded that the composition of the Trial Panel was in compliance with 
those provisions of the CPC. 

31. Moreover, the Supreme Court also found that the procedure followed for the 
assignment of judge [AAG.] to the Trial Panel was in compliance with the 
Law No. 03/L-199 on Courts, as well as with the EULEX "Guidelines for case 
allocationfor EULEXjudges in criminal cases in district courts" applicable at 
the relevant time. 

32. Notwithstanding, as an obiter dictum, the Supreme Court noted that "even if 
there were violations of internal EULEX regulations, ifat all (as much as the 
alleged breaches do not amount to a violation ofa law relevant to the case 
as is the claim at hand that the CPC was breached), it would be an issue 
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within the discretion of the relevant EULEX administrative/disciplinary 
authorities". 

33. The Supreme Court took into account that the situation could be seen into two 
aspects: the criminal procedure (as much as the alleged breaches (...) amount 
to a violation ofa law relevant to the case) and the disciplinary procedure (as 
much as the alleged breaches do not amount to a violation ofa law relevant 
to the case). In relation to the criminal procedure, the Supreme Court 
concluded that there was no violation; in relation to the disciplinary 
procedure, "it would be an issue within the discretion of the relevant EULEX 
administrative/disciplinary authorities". 

34.The Supreme Court reasoned the allegation on the composition of the Trial 
Panel taking into account the Criminal Procedure Code, the Law No. 03/L
053 on Jurisdiction, Case Selection and Case Allocation of EULEX Judges and 
Prosecutors in Kosovo, and the Guidelines for case allocation for EULEX 
judges in criminal cases in district courts 

35. It means that the Majority is incorrect when saying that the Supreme Court 
failed "to take into account the entire body of rules applicable to the 
appointment ofjudges to trial panels" (para. 98). 

36.Moreover, that also means that the Supreme Court, "if there were violations 
of internal EULEX regulations (. ..)", found itself incompetent to assess them 
in as much as "the alleged breaches do not amount to a violation of a law 
relevant to the case". "If at all", they would fall "within the discretion of the 
relevant EULEX administrative/disciplinary authorities". 

37. Furthermore, neither the Supreme Court nor the Constitutional Court have 
jurisdictional competence to decide on EULEX internal regulations, which do 
not amount to a violation of a law relevant to the case at stake and which stays 
only in the administrative/disciplinary domain. 

38.Therefore, it was not possible to conclude, as the Majority did (under para. 
94), that "the Supreme Court considered that the EULEX Guidelines were an 
internal matter of EULEX and, therefore, were not part of the legislative 
frame work ofKosovo". 

39. On the contrary, the Supreme Court considered the EULEX Guidelines in as 
much as they could "amount to a violation ofa law relevant to the case"; but 
not in as much as they could amount only to an internal regulation "within the 
discretion ofthe relevant EULEX administrative/disciplinary authorities". 
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40. In sum, as explained in the abovementioned reasoning of the Supreme Court, 
the assignment of judge [A.A.G.] to the Trial Panel of the Basic Court in 
Mitrovica at that time was based on the following considerations: 

(a) there had been no roster of EULEXjudges at the time; 
(b) such a roster was not required by the "Guidelines jar case allocation jar 

EULEXjudges in criminal cases in district courts" applicable at the time; 
(c) the assignment had been made by the Acting-President of EULEX Judges 

within his scope of authority; and 
(d) EULEX Judge [A.A.G.] was a legitimately appointed EULEX judge at the 

level of the first instance at the time. 

41. In these circumstances, the regular courts respected and applied all available 
norms and rules applicable to the composition of the Trial Panel and the 
assignment ofjudges to the Trial Panel in this case. 

42. Moreover, the Supreme Court, based on the Criminal Procedure Code, found 
no violation of the Applicants' rights or of the invoked provisions of the 
Criminal Procedure Code, either in the composition of the Trial Panel or in the 
assignment of the judges to this Trial Panel. 

Conclusion 

43. In conclusion, the Majority did not take into co~sideration the reasoning given 
by the Basic Court, the Court of Appeals, and further developed and detailed 
by the Supreme Court, when assessing the Applicants' allegations regarding 
the composition of the Trial Panel and the assignment of EULEX judge 
[A.A.G.] to this Trial Panel. 

44. Thus, the Majority has not correctly interpreted the facts of this Referral and 
has not taken into consideration the consistent and coherent reasoning of the 
Basic Court, the Court of Appeals and the Supreme Court. 

45. The reasoning of the Supreme Court is thoroughly explained and justified. It is 
not clearly arbitrary, as the Majority states, in order for the Constitutional 
Court to be allowed to call into question its constitutionality. 

46. Therefore, there has been no violation of the Applicants' right to a fair and 
impartial trial under Article 31 [Right to Fair and Impartial Trial] of the 
Constitution and Article 6 [Right to a Fair Trial] of the European Convention 
on Human Rights as a consequence of a lack of a reasoned decision. 
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47. 	In sum, the Referral should have been declared inadmissible as manifestly ill
founded on a constitutional basis under Article 48 of the Law and Rule 
36(1)(d) and 36(2)(b) of the Rules of Procedure of the Constitutional Court of 
the Republic of Kosovo. 

48. Moreover, the issues raised and discussed by the Majority in the Judgment fall 
within the scope of legality and do not rise to the level of an issue of 
constitutionality. 

Respectfully submitted, 

Almiro Rodrigues 

~ ---_....'----" 
Snezhana Botusharova 

Judge Judge 
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