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Applicant

1. The Referral was submitted by MuhamedAli Cey§iilmedine from Prizren
(hereinafter: the Applicant).
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Challenged decision

2. The Applicant does not challenge any decision of the competent authority, but
complains about the duration of the proceedings before of the Basic Court in
Prizren (hereinafter: the Basic Court).

Subject matter

3. The subject matter is the constitutional review of the proceedings in which the
Basic Court in Prizren did not render a judgment in the case in which the
Applicant is an injured party. According to his allegations this violates his
constitutional rights and freedoms guaranteed by Article 3 [Equality Before the
Law], Article 24 [Equality Before the Law], Article 31 [Right to Fair and
Impartial Trial] and Article 54 [Judicial Protection of Rights] of the
Constitution of the Republic of Kosovo (hereinafter: the Constitution).

Legal basis

4. The Referral is based on Article 113.7of the Constitution, Article 47 of the Law
No. 03/L-121 on Constitutional Court of the Republic of Kosovo (hereinafter:
the Law) and Rule 29 of the Rules of Procedure of the Constitutional Court
(hereinafter: the Rules of Procedure).

Proceedings before the Constitutional Court

5. On 15 August 2017, the Applicant submitted the Referral to the Constitutional
Court of the Republic of Kosovo (hereinafter: the Court).

6. On 17 August 2017, the President of the Court appointed Judge Snezhana
Botusharova as Judge Rapporteur and the Review Panel composed of Judges:
Altay Suroy (Presiding), Arta Rama-Hajrizi and Gresa Caka-Nimani.

7. On 28 August 2017, the Court notified the Applicant and the Basic Court about
the registration of the Referral.

8. On 25 January 2018, the Court requested the Applicant to provide additional
clarification regarding the status of his case with the regular courts.

9. On 31 January 2018, the Court received additional information from the
Applicant. The Applicant notified the Court that upon appeals of the accused
and the Applicant, the case was pending before the Court of Appeals.

10. On 28 February 2018, the Review Panel considered the report of the Judge
Rapporteur and made a unanimous recommendation to the Court on the
inadmissibility of the Referral.

Summary of facts

11. On 4 July 2013, the Applicant was physically assaulted by M. P. and suffered
bodily injuries.



12. On 22 November 2013, the Basic Prosecutor's Office filed an indictment
against M. P. on the grounds of a reasonable suspicion that he committed the
criminal offense of causing slight and serious injury to the Applicant.

13. In the criminal proceedings, the Applicant was constituted as a civil party,
provided witness testimony and submitted a claim for material damages.

14. On 30 December 2015, the Basic Court rendered Judgment K. No. 1246/13
which declared M.P. guilty, and sentenced him to one year of imprisonment as
well as an additional punishment with a fine.

15. The enacting clause of the Basic Court reads:

"The court found the accused guilty and imposed punishment as in
enacting clause of this judgment confirming entirely his criminal liability
as no other circumstance which excludes him from eventual criminal
liability was found."

16. Regarding the Applicant's claim for material damages, the Basic Court stated:
"The [Applicant] is instructed to pursue his property claim through the
regular contested procedure

17. The Applicant and the accused [M.P.] filed appeals with the Court of Appeals
against the Judgment of the Basic Court in Prizren,

18. On 23 June 2016, the Court of Appeals rendered Decision PAL No. 467/2016
which approved the appeal of the accused [M.P.], annulled Judgment K. no.
1246/13 of the Basic Court and remanded the case for retrial, while it rejected
the appeal of the Applicant.

19. On 17 October 2016, the Basic Court held the first hearing, but the accused did
not appear. The Basic Court postponed the hearing.

20. On 11 November 2016, the Basic Court held a second hearing, where the
accused [M.P.] submitted a request to the court "to suspend the main hearing
due to the absence of his defense counsel. "

21. On the same date, the Basic Court approved the request of the accused and
postponed the hearing.

22. On 28 February 2017, the Basic Court held a hearing at which the accused
requested time for negotiations with the prosecutor regarding the criminal
charge.

23. In the same hearing, the Basic Court approved the request for extra time for
entering into negotiations between the accused and the prosecutor regarding
the criminal charge.

24. On 21 July 2017, the Basic Court held another hearing at which the defense
counsel of the accused resigned from his position, stating that "the accused is
dissatisfied with his defense, and consequently he will no longer defend the



accused in this criminal proceeding." The accused requested additional time to
find a new defense counsel.

25. The Basic Court postponed the hearing in order to provide the accused with
additional time to appoint a new defense counsel.

26. On 05 October 2017, the Basic Court rendered Judgment No. K. br. 1928/2016,
which again declared M.P. guilty, and sentenced him to one year of
imprisonment as well as an additional punishment with a fine.

27. On 14 December 2017, the Applicant and the convict submitted appeals to the
Court of Appeals against the Judgment of the Basic Court and currently the
case is pending before this court.

Applicant's allegations

28. The Applicant alleges that the judge at the Basic Court unnecessarily delayed
the proceedings by continuously authorizing postponements for the benefit of
the accused.

29. The Applicant alleges that, according to the legal deadlines, the criminal trial
should have been concluded by 16 March 2014. He complains that the criminal
events took place on 4 July 2013, while the Basic Court has still not reached a
decision on the case to date. The Applicant also alleges that the judge at the
Basic Court has denied him the right to access the full case file, and has made a
number of other violations of the criminal procedure.

30. The Applicant requests the Court to take measures against the judge at the
Basic Court because of these procedural violations and the delays in the
criminal proceedings.

Assessment of the admissibility of the Referral

31. The Court first examines whether the Applicant has fulfilled the admissibility
requirements laid down in the Constitution and further specified in the Law
and Rules of Procedure.

32. In this respect, the Court refers to Article 113.1 and 113.7 of the Constitution
which stipulate:

"(1) The Constitutional Court decides only on matters referred to the court
in a legal manner by authorized parties.
[ ...J
(7) Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution, but
only after exhaustion of all legal remedies provided by law".

33. The Court should further assess whether the Applicants specified their
Referral, as required by Article 48 [Accuracy of the Referral] of the Law, which
provides:



"In his/her referral, the claimant should accurately clarify what rights
andfreedoms he/she claims to have been violated and what concrete act of
public authority is subject to challenge."

34. The Court also refers to Article 49 [Deadlines] of the Law, which establishes:

"The referral should be submitted within a period offour (4) months. The
deadline shall be counted from the day upon which the claimant has been
served with a court decision."

35. The Court also refers to Article 47.2 of the Law which provides:

"2. The individual may submit the referral in question only after he/she
has exhausted all the legal remedies provided by the law."

36. The Court further refers to Rule 36(1) (b) of the Rules of Procedure which
provides:

"(1) The Court may consider a referral if:
[ ...J
b) all effective remedies that are available under the law against the
judgment or decision challenged have been exhausted."

37. The Court notes that regarding the alleged violation of his rights, the Applicant
claims in his Referral that:

(0 the Basic Court violated his right to fair and impartial hearing regarding
his claims for compensation of damage caused by the accused in the
criminal case,

(ii) the Basic Court violated the criminal law by imposing lower sentence
upon the accused.

(iii) due to the length of the criminal proceedings before the Basic Court,
their constitutional rights and freedoms were violated.

38. As regards the allegations (i) and (ii) of the Applicant of violation of the right
to fair and impartial trial, the Court notes that the proceedings are still
pending before the Court of Appeals.

39. Consequently, the Court considers that the Applicant has not yet exhausted all
legal remedies provided by law in Kosovo, wherein he could raise his
complaints regarding his rights.

40. The rationale for the exhaustion rule is to afford the competent authorities,
including the regular courts, the opportunity to prevent or remedy the alleged
violation of the Constitution. The rule is based on the assumption that the
Kosovo legal order provides effective legal remedies for the violation of
constitutional rights. This is an important aspect of the subsidiary character of
the Constitution (See: Resolution on Inadmissibility: AAB-RIINVEST LLC,
Prishtina vs. the Government of the Republic of Kosovo, KI41/09 of 21



January 2010, and see: mutatis mutandis, ECtHR Judgment of 28 July 1999,
Selmouni v. France, no. 25803/94).

41. The Court recalls that the Applicant also alleges (iii) that because of the length
of the criminal proceedings before the Basic Court there has been a violation of
his constitutional right to a fair and impartial trial.

42. As to this allegation of the Applicant the Court observes that the Basic Court in
the repeated proceedings which started on 17 October 2016 with the first
hearing session and rendered Judgment No. K. No. 1928/2016 on 05 October
2017.

43. The Court notes that these Basic Court's proceedings lasted less than 12
months.

44. As regards the conduct of the Basic Court, the Court emphasizes that during
the repeated proceedings, the Basic Court held three hearing sessions in which
it established the existence of the criminal liability of the accused, but that all
the hearings ended with procedural decisions of the Basic Court to postpone
the hearing sessions due to requests of one of the parties.

45. The Court further considers that in each decision on the postponement of a
hearing the Basic Court stated the reasons and the legal justification for that,
further specifying the date of the next hearing.

46. In this respect, the Court also considers that the Basic Court has taken all
procedural actions provided by law in order to bring to an end the proceedings
related to the determination of the criminal liability of the accused, and on that
issue, it rendered the decision on the merits by its Judgment of 05 October
2017.

47. In these circumstances, the Court finds that the Basic Court conducted all
procedural actions with due diligence within a reasonable time (see Resolution
on Inadmissibility in case KI 23/16, Qazim Bytyqi and others v. the Special
Chamber of the Supreme Court of Kosovo on Privatization Agency of Kosovo
Related Matters of 5 May 2017).

48. As to the significance of the proceedings for the Applicant, the Court finds that
there were no special circumstances that would have merited particular speed
in the determination of the Applicant's civil claims in the context of the
criminal proceedings.

49. In conclusion, the Court finds that the overall length of the repeated
proceedings before the Basic Court for a less than 12 months period cannot be
regarded as unreasonable, given the complexity of the case, the conduct of the
parties and the agility of the regular courts (see, mutatis mutandis, the ECtHR
Judgment of 27 June 2000, Frydlender v. France, No. 30979/96, paragraphs
43-46, and the ECtHR Judgment of 8 June 2006, Siirmeli v. Germany, No.
75529/01, paragraphs 128-134).



50. Therefore, the Court concludes that the allegations (iii) of the Applicant
regarding the length of the criminal proceedings before the Basic Court are
manifestly ill-founded.

51. In sum, the Court considers that in the present case there is no final decision of
the competent authority which could be the subject of review by the
Constitutional Court, because the Applicant has not exhausted all effective
legal remedies provided by law in Kosovo.

52. Therefore, the Referral is to be rejected as inadmissible as the Applicant failed
to exhaust all legal remedies provided by the law, as required by Article 113.7 of
the Constitution, Article 47.2 of the Law and Rule 36(1) (b) of the Rules of
Procedure.

FOR THESE REASONS

The Constitutional Court of Kosovo, in accordance with Article 113.1 and 7 of the
Constitution, Article 47.2 of the Law and Rule 36 (1) (b) of the Rules of Procedure, in
the session held on 28 February 2018, unanimously

DECIDES

I. TO DECLARE the Referral inadmissible;

II. TO NOTIFY this Decision to the Parties;

III. TO PUBLISH this Decision in the Official Gazette in accordance with
Article 20-4 of the Law; and

IV. This Decision is effective immediately.

Judge Rapporteur of the Constitutional Court

Snezhana Botusharova


