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Applicant

1. The Referral was submitted by Mark Kuzhnini, Prena Kuzhnini and Luka
Kuzhnini (hereinafter: the Applicants) who are represented by Orhan
Rekathati, a lawyer from Prizren.
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Challenged decision

2. The Applicants challenge Judgment GSK-KPA-A/107/15of the Supreme Court-
the Appellate Panel of the Kosovo Property Agency (hereinafter: the Appellate
Panel), of 22 March 2017.

3. The Applicants were served with the aforementioned decision on 29 August
2017·

Subject matter

4. The subject matter is the constitutional review of Judgment GSK-KPA-
A/107/15 ofthe Appellate Panel of 22 March 2017, which allegedly violated the
Applicants' rights guaranteed by Article 31 [Right to Fair and Impartial Trial]
and Article 46 [Protection of Property] of the Constitution of the Republic of
Kosovo (hereinafter: the Constitution).

5. The Applicants also request that their identity be not disclosed in public.

Legal basis

6. The Referral is based on paragraph 1 and 7 of Article 113 [Jurisdiction and
Authorized Parties] of the Constitution, Articles 22 [Processing Referrals] and
47 [Individual Requests] of the Law No. 03/L-121 on the Constitutional Court
of the Republic of Kosovo (hereinafter: the Law) and Rule 29 [Filing of
Referrals and Replies] of the Rules of Procedure of the Constitutional Court of
the Republic of Kosovo (hereinafter: the Rules of Procedure).

Proceedings before the Constitutional Court

7. On 18 September 2017, the Applicants submitted the Referral to the
Constitutional Court of the Republic of Kosovo (hereinafter: the Court).

8. On 19 September 2017, the President of the Court appointed Judge Selvete
Gerxhaliu-Krasniqi as Judge Rapporteur and the Review Panel composed of
Judges: Almiro Rodrigues (Presiding), Snezhana Botusharova and Ivan
Cukalovic.

9. On 6 October 2017, the Court notified the Applicant about the registration of
the Referral and requested the Applicants to submit to the Court the referral
form as well as the acknowledgment of receipt indicating the date when the
Applicants received the challenged decision. On the same date, the Court
notified the Appellate Panel about the registration of the Referral.

10. On 25 October 2017, the Applicants submitted to the Court the referral form.
The Applicants did not submit the acknowledgment of receipt to the Court.

11. On 30 October 2017, the Court requested the Appellate Panel to submit
evidence regarding the date of receipt of the challenged decision by the
Applicants.
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12. On 30 November 2017, the Appellate Panel submitted to the Court the

acknowledgment of receipt proving the date of receipt of the challenged
decision by the Applicants.

13. On 5 December 2017, the Applicants submitted to the Court the
acknowledgment of receipt proving the date of receipt of the challenged
decision.

14. On 16 March 2018, the Review Panel considered the report of the Judge
Rapporteur and unanimously made a recommendation to the Court on the
inadmissibility of the Referral.

Summary of facts

15. On 28 July 2006, M.G. filed a claim with the Kosovo Property Agency
(hereinafter: KPA) on behalf of his late mother, V.G., requesting repossession
of the cadastral parcel no. 3331, a business premise located in the Municipality
of Prizren, claiming that the latter was usurped by the Applicants.

16. On 30 April 2014, the Kosovo Property Claims Commission (hereinafter: the
KPCC) by Decision KPCC/D/240/2014 confirmed the ownership right of V.G.
over the claimed property, and decided to return the property to M.G.

17. On 7 October 2014, the Applicants filed an appeal with the Appellate Panel,
claiming that Decision KPCC/D/240/2014, of 30 April 2014, contains essential
violation of substantive and procedural law and erroneous determination of
factual situation.

18. On 22 March 2017, the Appellate Panel (Judgment GSK-KPA-107/15) rejected
as ungrounded the Applicants' appeal and reasoned that "the KPCC decision is
correct. The Court was not able to ascertain either an incomplete or
erroneous determination of facts, nor erroneous application of substantive
and procedural law. [...J the complainant, although claiming the legal right to
property, has failed to submit any other documentation or information to
support the alleged right."

Applicant's allegations

19. The Court recalls that the Applicants allege that the challenged decision
violated their rights guaranteed by Article 31 [Right to Fair and Impartial Trial]
and Article 46 [Protection of Property] of the Constitution.

20. The Applicants allege that: "The Supreme Court erroneously, in a poor
elaborated manner and unilaterally rendered a wrong judgment which is in
entirety contrary to substantive and real evidence in the contested matter,
and has inadequately approved the circumstances and the facts as to the
contested matter [...]". The Applicants also allege that the Appellate Panel by
Judgment GSK-KPA-107/15of 22 March 2017 committed essential violations
of the provisions of the contested procedure, erroneous determination of the
factual situation and erroneous application of the substantive law.
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21. The Applicants further allege that "From the submission of the statement of
claim by M.G. until the Appellate Panel rendered the Judgment, the claimants
or any of the Kuzhnini family members have never been summoned [...J so
this legal issue has been solved only based on the information provided by
Gabic, and we consider that this contested issue erroneously and by violating
the provisions of the contested procedure was decided by the Appellate Panel
of the SC and it is unilateral."

22. Regarding the request for protection of identity, the Applicants allege that
''from the case file of this case we have been presented as a party and our
authorized representative as a well-known lawyer."

23. The Applicants request the Court to annul the decisions of the regular courts
and to remand the case for retrial.

Admissibility of Referral

24. The Court should first examine whether the Applicants have fulfilled the
admissibility requirements laid down in the Constitution and as further
specified in the Law and foreseen in the Rules of Procedure.

25. In this respect, the Court refers to Article 113 [Jurisdiction and Authorized
Parties] of the Constitution, which establish:

"1. The Constitutional Court decides only on matters referred to the court
in a legal manner by authorized parties.
[. ..J
7- Individuals are authorized to refer violations by public authorities of
their individual rights and freedoms guaranteed by the Constitution, but
only after exhaustion of all legal remedies provided by law."

26. The Court also refers to Article 49 [Deadlines] of the Law, which provides:

"The referral should be submitted within a period of four (4) months. The
deadline shall be counted from the day upon which the claimant has been
served with a court decision. In all other cases, the deadline shall be
countedfrom the day when the decision or act is publicly announced. If the
claim is made against a law, then the deadline shall be counted from the
day when the law entered into force."

27. In the instant case, the Court finds that the Applicants filed the Referral as
individuals and as an authorized party. They filed the Referral within the
deadlines established in Article 49 of the Law and after the exhaustion of all
legal remedies provided by law.

28. However, the Court also refers to Article 48 of the Law, which provides that:

"In his/her referral, the claimant should accurately clarify what rights
andfreedoms he/she claims to have been violated and what concrete act of
public authority is subject to challenge."
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29. The Court further takes into account Rule 36 [Admissibility Criteria] (1) (d)
and (2) (b) of the Rules of Procedure, which foresees:

"(1) The Court may consider a referral if:
(...)
(d) the referral is primafaciejustified or not manifestly ill-founded.

(2) The Court shall declare a referral as being manifestly ill-founded
when it is satisfied that:

(...)
(b) the presented facts do not in any way justify the allegation of a
violation of the constitutional rights."

30. The Court notes that the Applicants claim that the Appellate Panel (Judgment
GSK-KPA-107/15 of 22 March 2017), by rejecting as ungrounded the appeal
against KPCC Decision KPPCC/DC/240/2014, of 30 April 2014, violated the
right to fair and impartial trial and the right to protection of property, on the
grounds of erroneous determination of facts and essential violation of the
provisions of the contested procedure.

31. In this regard, the Applicants allege that the Appellate Panel decided
unilaterally, contrary to the evidence presented and that the factual situation
was not correctly determined. In addition, the Applicants allege that they have
not been summoned to the court hearings by the KPCC and the Appellate
Panel.

32. The Court recalls that the Appellate Panel rejected the Applicants' appeal
against the KPCC Decision for procedural reasons, because the Applicants,
although claiming the legal right over the disputed property, did not bring any
required documentation in support of their claim.

33. The Court considers that, based on the concrete facts arIsmg from the
presented documents and the Applicants' appealing allegations, the Appellate
Panel has provided detailed and clear reasons for their decision, including the
reasons based on which it rejected as ungrounded the Applicants' appeal
against the KPCCDecision KPCC/D/ 240/2014 of 30 April 2014.

34. In this regard, the Court notes that initially the Appellate Panel, by Judgment
GSK-KPA-107/15of 22 March 2017, found that the KPCC Decision KPCC/D/
240/2014 of 30 April 2014 was correct, that it did not contain erroneous
application of the substantive and procedural law, and that the factual situation
was completely determined.

35. In addition, the Court further notes that the Appellate Panel in its Judgment
GSK-KPA-107/15 of 22 March 2017 provided detailed responses to the
Applicants' allegations, and reasoned that "the complaining party, although
claiming the legal right over the property, has failed to submit any other
documentation or information to substantiate the alleged right, as at the time
the property was identified and he was present during the identification
process as well as during the proceedings before the first instance, even
though he was given the opportunity to do so."
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36. Regarding the Applicants' allegation that they have not been summoned to the
court hearings by the KPCCand the Appellate Panel, the Court notes that the
Judgment of the Appellate Panel GSK-KPA-107/15 of 22 March 2017, it is
emphasized that the Applicants were present when the disputed property was
identified and that throughout the court proceedings were given the
opportunity to present arguments in support of their claim. This Judgment
states that "The complainant reacted only during the appeal stage of the court
proceedings by submitting as a document the contract of sale-purchase which
was not legalized."

37. The Court considers that the conclusions of the Appellate Panel were reached
after a detailed examination of all the arguments presented by the Applicants.
In this way, the Applicants were given the opportunity to present at all stages
of the proceedings the arguments and evidence which they considered relevant
to their case.

38. In this respect, the Court emphasizes that it is not the task of the Constitutional
Court to deal with errors of fact or law allegedly committed by the regular
courts when assessing evidence or applying the law (legality), unless and in so
far as they may have infringed rights and freedoms protected by the
Constitution (constitutionality). In fact, it is the role of regular courts to
interpret and apply the pertinent rules of both procedural and substantive law
(See: mutatis mutandis, Judgment of European Court on Human Rights
(hereinafter: the ECHR] of 21 January 1999, Garcia Ruiz v. Spain, no.
30544/96, para. 28).).

39. The role of the Constitutional Court is solely to ensure compliance with the
rights guaranteed by the Constitution and other legal instruments. Therefore,
the Constitutional Court cannot act as a ''fourth instance court" (see: ECtHR
Judgment, Akdivar v. Turkey, No. 21893/93, , paragraph 65, see also: mutatis
mutandis case KI86/11, Applicant: Milaim Berisha, Resolution on
Inadmissibility of 5 April 2012).

40. The Court notes that all the arguments of the Applicants, which were relevant
to the resolution of the case, were heard and properly assessed by the courts.
All material and legal reasons related to the challenged decision were
presented by the Applicants in detail and the Court concludes that the
proceedings before the regular courts, viewed in their entirety, were fair (See,
mutatis mutandis, ECHRJudgment of 21 January 1999, Garcia Ruiz v. Spain,
No. 30544/96, para. 29 and 30).

41. As to the violations alleged by the Applicants with regard to the right to
protection of property, the Court recalls that the right to protection of property
applies only to a person's existing possessions and that it does not guarantee
the right to acquire possessions (see: mutatis mutandis, case of ECtHRMarckx
v. Belgium, No. 6633/74, Judgment of 13June 1879, paragraph 50).

42. In sum, the Court considers that the Applicants have not presented any
evidence, facts or arguments that show that the proceedings before the
Appellate Panel have constituted in any way a constitutional violation of their
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rights guaranteed by the Constitution, namely the right to fair and impartial
trial and right to protection of property.

43. Therefore, the Court concludes that the Referral is manifestly ill-founded on
constitutional basis and is to be declared inadmissible, pursuant to Article
113.7 of the Constitution, Article 48 of the Law and Rule 36 (1) (d) and (2) (b)
of the Rules of Procedure.

Request for non-disclosure of identity

44. As to the Applicants' request for non-disclosure of their identity, the Court
rejects their request as ungrounded, as they did not provide any accompanying
documentation and information justifying the Applicant's request for non-
disclosure of identity.

FOR THESE REASONS

The Constitutional Court, in accordance with Article 113.7 of the Constitution, Article
48 of the Law and Rule 36 (1) (d) and (2) (b) of the Rules of Procedure on 16 March
2018, unanimously

DECIDES

I. TO DECLARE the Referral inadmissible;

II. TO NOTIFY this Decision to the Parties;

III. TO PUBLISH this Decision in the Official Gazette in accordance with
Article 20-4 of the Law;

IV. TO DECLARE this Decision effective immediately;

Judge Rapporteur

--- ..--~..--
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